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BBEJAEHUE

AKTyaJIbHOCTh TeMbI ucciefoBanus: [IpoOnema rapantuid mpaB U cBOOOA
JUYHOCTA B YTOJIOBHOM CYAOINPOM3BOJCTBE SBISETCA OJHOM M3 aKTyaJIbHBIX
npo0ieM COBPEMEHHOM MpaBOBOM Teopur W  TpakTuku. KoHctutynuein
Poccuiickoii ®enepauuy NPU3HAIOTCS W TAPAHTUPYIOTCS MpaBa U CBOOOJBI
YyeJioBeKa W TpakJlaHMHA, COOTBETCTBYIOIIME OOUIENPU3HAHHBIM MPUHIUIIAM H
HOpMaM MexTyHapoHoro npasa (4. 1 ct. 17 Konctutyuuu PO).

B npaktuueckoi AesSTENbHOCTH IO PELIEHUIO 33]1a4 IOCTPOCHHUSI IPABOBOT'O
rocyapcTBa 1 MpoBeaeHus cyaeoHoi pedopmbl B Poccun oqHUM U3 BaXKHEHIINX
HaIlpaBJI€HUl  TOCYJapCTBEHHOM  JIESATEIbHOCTU  SIBIISIETCA  YKPEIUICHHUE
npaBonopsaka. Ilponeccel mpeoOpa3oBaHHs OOIIECTBEHHO — IOJIUTHYECKOM
*u3HU B Poccun mpoucxomsat Ha (oHE HEOBIBAJIOrO BCILIECKA MPECTYHMHOCTH.
XapakTepHas 0COOCHHOCTh ITHX HETaTHBHBIX SBICHUN COCTOUT B aKTHUBU3ALUU
AHTHCOLMAJIBHOTO 3JIEMEHTA, KaueCTBEHHOM M KOJUYECTBEHHOM pacIIMpEeHUU
cdepbl IeITeTbHOCTH OPTaHU30BAHHBIX MPECTYMHBIX TPYMIUPOBOK, MOSBICHUU
HOBBIX CITOCOOOB MPECTYIHBIX MOCATATENBCTB .

COOTBETCTBEHHO M3MEHSIETCSI TMPABOBOM CTATyc, 3afauud U (PyHKIUH
rOCYAapCTBEHHBIX OpPraHOB W JOJDKHOCTHBIX JIMI[, BEOyIIUX OOppOy cC
IPECTYITHOCTBIO U OCYLIECTBISIOIINX YTOJIOBHOE CyIONPOU3BOACTBO. B 3THX
nensx TpebyeT TriayOOKOW TeopeTHYecKol mpopaboOTKU coAepKaHue psina
KAaTeropuii, HEMOCPEACTBEHHO CBSI3aHHBIX C MPOLIECCOM pEANTM3alMy MPABOBBIX
HOpM. OJIHOM U3 TaHHBIX KaTErOpUi SIBJISIIOTCS MPE3yMILNH, 3HAUEHHE KOTOPBIX B
npolecce peanu3aluyd IpaBa TPYAHO MepeoueHuTb. OHU BOCHPUHUMAIOTCS
IIPABOBBIMU HOPMaMH, CITYKaT UX JIOTUYECKON OCHOBOM, MOT'YT OKa3bIBaTh MPSIMOE
BJIMSIHUE HA pacipe/ieieHne 00s3aHHOCTe! qoka3biBaHus. [IpaBoBbie npe3ymmniuu
ABJIAIOTCS OJHUM M3 MHCTUTYTOB  POCCHMCKOrO YrOJIOBHOTO IMpoOIlecca,
ONPENENSIOIUX BCE €r0 NOCTPOEHUE, MPOHU3BIBAIOIIMX BCE CTAIUU YTOJIOBHOTO
CYJOTIPOM3BOJICTBA OT BO30YXKIIEHHUSI YTOJIOBHOTO Jiela IO HCKIIOUUTEIbHBIX

CT&I[I/II\/’IZ HAaA30PHOro IpoOM3BOACTBA W IMPOMU3BOACTBA IO BHOBL OTKPLIBINMMCH
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oOcToaTenbcTBaM. Tak Kak caMOi pacpOCTpaHEHHOW U3 MPE3yMIIUIl SBIIETCA
IPE3yMIILKs HEBUHOBHOCTH, aBTOPOM OoJiee oApOOHO PACKPBIBAIOTCS CTPYKTYpa
¥ TIpOOJIEMBI BHIICYKAa3aHHON MPE3yMITIUH.

N3noxeHHbple cCOOOpaKEHUsT CBUAETEIBCTBYIOT 00 aKTyaJbHOCTH HAay4YHOU
pa3paboOTKU BONPOCOB, CBSA3AHHBIX C IPUMEHEHUEM IPABOBBIX NPE3yMIILUN B
yroJoBHOM Tmpouecce Poccun, 4To 00yclaaBiIMBaeT TEOPETUUYECKYID H
IPAKTUYECKYI0 3HAYMMOCTh M30paHHON TeMbl U HEOOXOAWMOCTb IPOBEICHMUS
CHELUAIBHOTO UCCIEA0BAHMS IPABOBBIX MTPE3YMIILHN B YTOJIOBHOM IIPOLIECCE WIN
cyaonpou3BojacTee Poccuu.

O06bexkTOM UCCIICOBAHUs  SIBIAIOTCA  YTOJIOBHO-IPOLIECCYAIIbHBIE
OTHOILICHMS], BO3HUKAIOIIME B CBSI3H C JEMCTBUEM BCEX MPE3YMITLIMMI U IPE3yMIILIAN
HEBMHOBHOCTH B c(hepe yroJIOBHOIO CyAONPOU3BOACTBA.

IIpeameToM nccaeaoBaHus BBICTYIIAIOT Pa3IMYHbIE ACIIEKThl HOPMATHBHO-
IIPaBOBOM perjiaMeHTaluy MPUHIUIIOB NPE3YMIILIHIL, 8 TAKKE KOMIUIEKC IPOOIeM,
CBA3AaHHBIX C pealu3alued B YrOJOBHOM  IIPOLIECCE U OIPEACIICHUs B
IOpPUIMYECKON HAyKe MPEAETIOB AEHCTBHS NIPE3YMIIIIMN HEBUHOBHOCTH.

[lenpro wMccnenoBaHUsl SBISAETCS PACKPBITHE MEXaHW3Ma pEaln3alndn
IPUHLIAIIOB MIPE3YMITLUNA U IPE3yMIILIMA HEBUHOBHOCTH; BBISIBIIEHUE POOETIOB U
IIPOTUBOPEYHI B OTEUECTBEHHOM JOKTPUHE YTOJOBHOTO ITPOLECCA, OCHOBAHHOIO
Ha TMPEe3yMIUUSX U MPe3yMIIHH HEBUHOBHOCTH; BBISIBICHHE MpoOJeM,
BO3HUKAIOIIMX B MPOLECCe peaau3aluu Ope3yMnuuid u (HopMmynupoBaHUE
MPEUVIOKEHU W PEKOMEHJAUMKA 10 WX IPEOJOJECHHI0 HAa HOPMAaTUBHOM H
IIPaBONPHUMEHUTEIIEHOM YPOBHSX.

B cooTBercTBUM C Ha3BaHHOW II€JbI0 OBUIM TOCTaBIEHBI CIEIYIOLIUE
KOHKPETHBIE 33J1a41 UCCIEIOBAHMUS:

ONPENEIINTh MECTO W pOJb MPE3yMIIUNW B CHUCTEME HA3HAYEHUA W
MIPUHLNINOB YTOJIOBHOTO CYIONPOU3BOACTBA U BBIABUTH €€ BO3JACHCTBUE Ha
ITIOCTPOEHUE COBPEMEHHOI'0 POCCUHUCKOTO YTOJIOBHOIO IPOLIECCa;

M3YYUTh BO3JCUCTBHE TNPE3yMMIMH HaA pacmpeaesieHne OpeMeHUu

AOKa3bIBAHWA U ITPOAHAIN3UPOBATE IIPAKTUICCKUC HpO6JICMBI €ro UCIIOJTHCHUA,



BBISIBUTH U UCCIIEA0BATH MPOOJIEMBI peai3aIiy MPe3yMITIHY HEBUHOBHOCTH,
chopMyIUpPOBaTh MPEAJIOKEHHUS] IO COBEPIICHCTBOBAHUIO YTrOJIOBHO-
IIPOLIECCYANIBHOTO 3aKOHA U ITPAKTUKH €T0 IPUMEHEHHS.

HopMmatuBHyto 0a3zy mccienoBaHusi COCTaBUIM TMoOJIokeHus KoHcTutyimu
P®, I'paxxnanckoro Konekca P®, I'paxnancko [Ipoueccyansnoro Koaekca PO,
Yronosroro Konekca P®, Yromosuo Ilponeccyansnoro Konekca PO, u npyrux
HOPMAaTUBHO-TIPABOBBIX U MOJ3aKOHHBIX AKTOB.

Teopernyeckoll OCHOBOM MOCHYXWIM HauOojiee KpPYHHBIE U HIUPOKO
U3BECTHBIE padoThl HAa 3Ty TeMy B.M. Kamunckoit u A.A. KpeimoBa. B pa3znuunbix
OTpaciiX IMpaBa: YroJOBHOM, TPa)KJaHCKOM IIpaBe, OTYACTU U B YTOJOBHO-
IIPOLIECCYAIBHOM TIPAaBE IPE3YMIIUU ITOABEPraJIMCh MCCIECAOBAHHUIO B pPaMKax
OTJIEIBHBIX CTAT€W W JIPYrux MyOJIMKAluM, 3aTPardBalOMIMX JIUIIb OTIACIbHbIC
CTOPOHBI ATOM MHOTOTPaHHOMN MPOOJIeMbl. ABTOpaMH ATUX MTyOJIUKAIUI SIBIISIIOTCS
M.C. Crporosuy, B.K. bab6aeB, b.T. besnenkun, B.Il. boxse, JIL.M.
BacunbeB, C.A. Tonyuckuit, A.M. Jlapun, B.3. Jlykamesuu,  S.O.
Motosunoskep, W.JI. llerpyxun, H.H. [lomanckuii, B.M. CaBuukuy, B.H.
CwmpiciioB, B.T. Tomun, P.X. Axymnos, C.II. Illep6au npyrue.

Pe3ynpTaThl NpOBEEHHOTO UCCIIEI0BAHNS U MPEIJIOKEHUS 110 U3MEHEHHIO
POCCHICKOTO 3aKOHOJIATEIbCTBA B MCCIEAYEMOM 00JaCTH ObUIM H3JI0KEHBI
aBTOpoM B ctaThe «lIpe3ymmniuu B yroJIOBHOM IMpOIECCE», KOTOpas U3/laHa B
xypHane «Momooii yueHsii» Ne 14 (118) / 2016.

CrtpykTypa paboThl COCTOUT U3 BBEICHMS, TPEX TJIaB, 3AKIIOYEHUS U CIIUCKA

VCIIOJIb30BaHHOM JIUTEPATYPHL.



I'JIABA 1. IOHSTHUE, CYIITHOCTH, 3SHAYEHUE U MECTO
IMPABOBBIX IPE3YMIIIN B YTOJIOBHOM IPOIIECCE
POCCHUMCKOH ®EJEPAIINN

1.1. [lonsiTHE, CYIIHOCTH M MECTO MPABOBBIX MPE3yMIIIUI B YT0JJOBHOM

npouecce poccuiickoin ¢eaepaunu

Tepmun mnpesymmius «praesumption (OT JIATUHCKOTO) O3HAYaeT —
MPENOJIOKEHUE, OCHOBAHHOEC HA BEPOSTHOCTH, a B IOPUAMYECKOM — 3TO
npu3HaHue QakTa HOPUAMYECKH JOCTOBEPHBIM, MOKa HE OyAeT JI0Ka3aHo
oopatnoe!. [Ipeanonoxkenne, B CBOK O4Yepelb — TO JOTajKa, MPEeIBAPUTEILHAS
MBICIIb, TIPEABAPUTEILHOE HAMEPEHHUE?,

Hccnenoanus Ha3BaHHOTO IPABOBOI'O MHCTUTYTA B OTEUECTBEHHON HayKe
HaYyaJuCh CPAaBHUTEIHHO HEAABHO - C CEPEINHBI HHIHEIIIHETO CTOJICTHS.

[Ipe3ymnuuu ¢ ApeBHUX BPEMEH HAXOJWIIM CBOE NMPUMEHEHUE B MPOLIECCE
noka3piBaHus. B mepuon PuMckoil uMnepun MHOTHE U3 MPE3yMITLIUN TpruoOpenn
XapakTep 3aKOHHBIX U JIa’K€ HEOMPOBEPKUMBIX. TakuMu ObLIN MPEAOI0KEHUS,
41O peOEHOK, poauBIIMiics cmycTs 10 MecsieB mocie MpekpaiieHus Opaka,
SBJISIETCS HE3aKOHHOPOKICHHBIM.

M.E. CanrteikoB-Illenpun B omucanum cyneOHOro mpolecca o00pa3HO
W3JI0KUJT MHEHUE CYJIbH: «5 HE CX0XKY B CBOIO COBECTH, 5 HE COBETYIOCh C MOUM
JUYHBIM yOEXJCHUEM, s CMOTPIO Ha TO TOJBKO, COOJIOJEHBI JIM BCE
(GbopMalIbHOCTH, U B TOM OTHOIIIEHUU CTPOT 10 NeaanTu3ma. Eciu ecth y MeHs B
pyKax JiBa CBUICTEILCKUX MOKa3aHUs, HaJJIeKaluM o0pa3oM oQopMIICHHbIC, S
JIOBOJICH W TUIIY: €CTh; €CJIU HET UX, s TOXE JOBOJICH U muny: HeT. Kakoe MHe
JIeJI0 10 TOTO, COBEPIINIIOCH JIM TMPECTYIJICHUE B IEMCTBUTEILHOCTU WK HET. S

XO04y 3HATh, JOKA3aHO OHO WJIM HET, - U 60Jiee HUUeron®,

! Komnes H.I.Cosaps uHOCTpaHHBIX c110B. M. — Dxcmo, 2006. C.669.
2 Osxeros C.1. Cnosaps pycckoro ssbika / ITox pea. H.IO. Isenosoii. - M., 1983. C. 516.
3 Canteixos-1leapun M.E. ITomu. cobp. cou. T.2. -M., 1933. C.273.
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Hampumep, ckazaHHOE KacaeTcs 3ampeTa JOMPOCOB B «HOYHOE BpEMs», 3a
UCKIIIOUEHUEM «CJIy4yaeB, He TepIsiuX otiararenbetBay (4.2 cr. 150 YIIK PO
PCOCPY).

[Ipesymnuuu - 0000IIEHUST HE JOCTOBEPHBIE, & BEPOSTHBIE M OCHOBHBIM
CBOMCTBOM, NPHUCYUIUM JIOTUYECKOM OCHOBE MPE3yMIIUH, SBISETCA HX
MPEANOIOKUTEIbHBIN XapakTep.

VYTon0BHBIN Mpolece - MpoIiecc MO3HAHMUS, U JIULaM, €T0 OCYIIECTBIISIOIINM,
MPUXOAUTCS YacTo mpuberath K npeanonoxeHusM. [Ipu ocyiecTBieHun cBoei
NEeSATEIbHOCTH CJIEAO0BATENIb MPAKTUYECKU KaXKIbld JEHb CTPOUT pa3IMyHbIC
npeanoiaoxkennsa. OJHAKO TaKKue MPEAIOJI0KEHUS HE UMEIOT HUKAKOTO IIPABOBOTO
3HAUEHHUA, TaK KaK 3aKOH HE YCTaHaBIIMBA€T OOA3aHHOCTH PYKOBOJCTBOBATHCS
IIPOCTHIMH ITPETIOI0KEHUIMHEZ,

Takum 00pazoMm, MOXHO cCAelaTh BBIBOJ O TOM, 4YTO JO BBIHECEHHUS
OOBHHHTENIBHOTO IPUTOBOpA HENb3d CUUTATh OOBUHAEMOIO (IIOA03PEBAEMOTIO)
BUHOBHBIM U 00pamiarbCs ¢ HUM Kak ¢ TakOBbIM. B yromoBHoM mporuecce, BO
n30eKaHUe  HApYHIEHUW  3aKOHHOCTH, oOecrieueHusi  rapaHTuii  OT
HEOOOCHOBAaHHOTO MPUBJIICYEHUSI TPaXKJaH K YrOJOBHOM OTBETCTBEHHOCTH H
rapaHTUHA JOCTHKEHMSI UCTHHBI IO YIOJOBHOMY J€Iy 3aKPEIUICHA MPE3yMIILHUS
HEBMHOBHOCTH - IIPE3YMIILUS 0COO0T0 PoJa, IPE3yMIIIHS UCKITIOUMTENbHAS ,

M.C. CrporoBuu Ha3biBal 0000IIEHUS OOUIUMHU YTBEPKIACHUSIMHU,
IPaBWIbHBIMM B OTHOLIEHWH MHOTHX NPEIMETOB JaHHOIO Kjacca, HO HE B
OTHOILICHUH BCEX. «XOTS MPUOIU3UTENIbHBIC 0000IIEHUS HE BBIPAXKAIOT 3aKOHOB U
HE MO3BOJISIOT JUISl KAKJIOTO OTAEIBHOIO Cillydas clieJaTh JOCTOBEPHOTO BHIBOJA,
B IPAKTUYECKON >KU3HU OHU MOTYT OBITh OU€Hb MOJIe3HBI. JKUTEHCKHI ONBIT
KOKJIOTO YeJIOBeKa BKJIIOYAET OOJIbIIOE YHCIO Pa3HbIX MPUOIU3UTETbHBIX

00001IIeHMI» .

VIIK P® PCPCP - ganee VIIK PO, VK PD - nanee VK P®D.

2 KpeiMoe A.A IIpaBoBble Mpe3yMIIMK B yroJoBHoM Tiporuecce. duce.- M.1999. C.19-20.

3 Kamunckas B.J. YueHue 0 NpaBoBbIX NPE3yMILHUAX B yroJOBHOM npouecce. - M-JI., 1948. C.33.
4 ur. Crporosuu M.C. Jloruxka. - M., 1946. C.218.
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Cornacao Touke 3penuss B.M. KaMHHCKOW OTHOCHUTENBLHO MOHSTHUS
paccMaTpuBacMoOM  KaTETrOpHH, «IPE3YyMIIIMM - 3TO  WHAYKTUBHBIC
YMO3aKJIFOUE€HHSI, OCHOBAHHBIE HA TAK HAa3bIBAEMbIX SMIIMPUUYECKUX 3aKOHAX, a HE
HAYYHBIX 3aKOHOMEPHOCTSIX OOLIECTBEHHOM HKU3HI .

JlaHHas TOYKa 3pEHHs NONJIEPKUBACTCS AaBTOPaMU TEOPHUH J10KA3ATEIbCTB
YTOJIOBHOTO IPOLIECCA, COMNIACHO KOTOPOM «... HEBEPHO CUYUTATh, UTO MPE3YMITLIHS
TOJIbKO MHAYKTMBHOE SMIHUpPHUYECKOE 0000IIeHHE U B €€ (OpMYyJIUPOBAHUU HE
Y4acTBYET JEAYKIIHs, YTO IPE3YMIILHS HE MOKET BHIPAKATh 3aKOHOMEPHOCTB»?,

[IpaBoBbIE MPE3yMIILIMH HAXOAAT OTPAKEHUE B HOPMax Mpasa.

JlommyckaeTcsi, yTo HamOoJjee MOJIHBIM OYIEeT TO OIpeneseHHE, KOTOpOe
chopMmynupyeT B cebe OCHOBHBIE XapaKTE€pHbIE YEPThl MPE3YyMIIHUI, a TaKKe
CJIEIyIOLIME IPU3HAKH: a) YKA3aHUE HA CTATUCTUYECKYIO U JIOTUYECKYIO TPUPOLY,
T.€. B OIPEJCICHNUN JOJKEH ObITh OTPAaXEH UX MPEANOIOKUTENbHBIN XapakTep U
BO3MOYKHOCTbh 00pa30BaHMSI KAK MHIYKTUBHBIM, TaK U J€AYKTUBHBIM METOIOM; 0)
yKa3aHWE Ha HaJM4yue CBA3M MEXIy (akTaMu, YCTAaHOBJIEHHBIMH M (aKTaMu
NPE3IOMUPYEMBIMU, Ha HMX MPAKTHYECKYI0 OOYCIOBIEHHOCTh; B) XapakTep
MPaBOBBIX MPE3YMILHUNA, UX POJIb B YrOJOBHOM MPOLIECCE U CYIIECTBEHHBIE
NPU3HAKM, KOTOPHIE IPUCYIIH B LIEJIOM BCEM IPABOBBIM MPE3yMITLUAMS,

JUIst  packpbITHSL COJAEp)KAHMSI JTaHHOTO TIOHSTHUSL M BBICBETUTH €r0
0COOEHHOCTH, HEOOXOJUMO OTIPAHUYUTH MPABOBHIE MPE3YMIIUU OT CXOAHBIX
ITOHSATHUH.

[Ipe3symnuua u rumoresa. ['unoresa - 3T0  «HAYYHOE MPEIIOJIOKEHUE,
BBIIBUTAEMOE Ui OOBACHEHHMS KaKMX-HUOyIb  SBJICHHID®,  «HaydHOE

MMPCAIOJIOXKCHHC,

JOCTOBEPHOCTH KOTOPOTO €lIE HE JOKA3aHa ONBITHBIM ITyTEM»”.

! Kamunckas B.W. yka3. pa6ora. C. 31.

2 Teopus JI0Ka3aTENBCTB B COBETCKOM yrosioBHoM nporecce / [lox pex. H.B. Xoruna. -M., 1973. C.343-344.

% Bapromek M. Pumckoe npaBo (IOHATHS, TEPMUHBI, onpenenenus). - M., 1989. C.256.

4 Oxeros CU. Crnosaps pycckoro si3bika. - M., 1983. C. 118; Boblioii TONKOBBIH CI0BAph MHOCTPAHHBIX CIIOB. T.

1. - PocroB-na-Jlony, 1995. C. 344.

5 Oxeros CU. CnoBaps pycckoro si3bika. - M., 1983. C. 68; BonbIoii TONKOBbII CI0Baph MHOCTPAHHBIX cJIoB. T. 1.
- PoctoB-na-Jlony, 1995. C. 266.
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B ropunueckom 3Ha4eHUU - 3TO YCI0BUE MPUMEHUMOCTH IPABOBOM HOPMBI,
MPUOOPETEHUS KaKUX-THOO0 MpaB.

Bwmecre ¢ TeM paccmaTpuBaeMble OHATUS UMEIOT CYIIECTBEHHBIE PA3JIMYHSL.
Jns TmoHATHS TPE3yMIIIMM TJIABHOE M XAPAKTEpPHOE — €€ CTaTUYHOCTD.
[Ipe3ymnius - 3TO yCTAaHOBUBIIEECS MOJOKEHUE, B KAXKIOM OTACIBHOM CIydae
npuHUMaeMoe 6e3 Joka3bpiBaHus. [ 'umore3a — 00s13aTENbHBIN 3JIEMEHT Ipolecca
JIOKA3bIBaHUsl, SBIAIOIIMNCA JJIsI HEE HE TOJBKO HOPMalbHBIM, HO H
HEOOXOIMMBIM.

[To muenuto B.M. KamuHCKOM, BBICKa3aHHOE B MPE3YMIIUSIX CYXKICHUE HE
COJIEPKUT B c€0€ HUYETO HOBOT'O 0 CPABHEHUIO C TEM 3allacoOM 3HaHHM, KOTOPBIN
MMEJICS 10 €€ MOSBJICHHUS .

B.I1. BonoxaHuH, ke OTCTanBas UHYIO TOUKY 3pECHMS, HACTAUBAET HA TOM,
YTO BCSKOE 00OOIIEHHE €CTh HEYTO HOBOE MO CPAaBHEHHUIO C CyMMOW OTAEIbHBIX
daxToB?.

Takum o0pa3zoMm, MOXHO cJenaTh BBIBOJ, YTO IJIaBHBIM WX CXOICTBOM
ABJIAETCS] IPEANOJIOKUTEIbHBIN XapaKTep U MHAYKTUBHBIA METOJ 00pa30BaHMUS.
Paznuuue 3akitouaercs B TOM, 4YTO MPE3yMMIMH OOpa3yrOTCs HE TOJIBKO
UHAYKTUBHBIM METOAOM, HO M JPYTUMHU CIOCOOaMH, a TakKXKe pazIudyaroTcs
YCIJIOBUSI M IPUYMHBI 00pa30BaHus, XapaKTep U MOCIEACTBUS ONIPOBEPKEHUS.

[Ipesymnuus u Bepcusi. [log Bepcueiln «versio» (OT JIATUHCKOTO —
BUJIOU3MEHEHHE, MTOBOPOT) — B O0IEM CMbICIIe, TOHUMAETCS Pa3HOBUAHOCTD,
BApUAHT B TOJKOBAaHMM 4ero-HuOyab. [IpaBoBas BepcHs MO XapakKTepy CBOETO
oOpa3oBaHMsI TPEACTABIAET COOONW Pa3HOBUIHOCTh TUIOTE3bl U KakK MpOIEecc
ITO3HAHUS, UMEET YEPThI CXOJICTBA C HEM.

[TockosbKy  BEpCcHM  SIBJISIFOTCS  Pa3sHOBUIHOCTBIO  THUIIOTE3,  TO,
CJIEI0OBATENBHO, XapaKTEPHBIE YEPThI CXOACTBA BEPCUM U IIPE3YMIILIMM, TAKXKE, KaK

TUIOTE3 U MPE3yMIIUNA OJUHAKOBBI, U HET HEOOXOJUMOCTH PacCMaTpUBATH UX

! Kamunckas B.1. yka3. pabota. C. 19.
2 Bonosxanus B.I1. FOpuandeckue IpeanonoKeHns B COBETCKOM IPakIaHCKOM IIpaBe M mpouecce. - CBepaIoBCK,
1953. C. 81-82.
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NOBTOPHO. OTIWYMEM MPE3YMIIIUI OT BEPCHUIl HAJI0 MPU3HATH TO, UTO MPABOBBIC
MPE3YMIIIIUU MOTYT COXPAHSTh CBOE JEHCTBUE NOCTATOYHO JJIMTEIBHOE BpPEMS.
[IpumepoM  3TOMY  MOKET  CIYXKUTh  MPE3YMIIUs  HEBUHOBHOCTH,
chopmynupoBanHas eme B Kogekce yronoBaoro cneactsus @panmuu 1808 roa,
KOTOPBIN ObUT «IIPOHUKHYT TOW T'YMaHHOM HJieed, 4TO O MOMEHTA OCY>KJICHUS B
IOJCYJMMOM CIEAyeT NPEeAIoaaraT HeBHHOBHOTO» .

[Ipesymnuun u nperoauumu. lIperoguuuen TMpU3HACTCS BCTYIHUBIIWN B
3aKOHHYIO CUJIy CYyJIeOHBIM MPUTOBOP WM pEUICHUE, aIMUHUCTPATUBHBIN aKT,
W3IaHHBIM KOMIIETEHTHBIM OpPraHOM B YCTaHOBJIECHHOM 3aKOHOM IOPSJKE, O
HAJIMYUM WJIA OTCYTCTBUU IOpUIUYECKOro ¢akTa WIM PABOOTHOIICHHUS,
oOs3aTeNbHbIE IS CyJAa, pa3peliarouiero Jejo, CBS3aHHOE C  paHee
paspeménnpiv?.  IlperoguumansHocts — «pragjudicio»  (or  matmHckoro -
npeapenieHnue) — 03HadaeT o0s3aTeNbHOCTD JIJISl BCEX CYJIOB, pacCMaTPUBAIOLIUX
JIeJI0 TIPUHSTH 0€3 MPOBEPKU M JI0KA3aTeNIbCTB (DaKThl, paHEE YCTaHOBJICHHBIC
BCTYNUBIIUM B 3aKOHHYIO CHJIy CYACOHBIM PEIICHHEM WM TPUTOBOPOM IO
KaKOMYy-JIH00 Jey”.

Paznuuue mnpe3yMniuu U MOPEIOJUIMUA 3aKJIIOYAeTCs B TOM, YTO €CJIH
MPE3YMIIIUS - TPEANOJIOKEHNE, OCHOBAHHOE Ha BEPOATHOCTH, TO IPEIOULIHAIBHO
YCTAHOBJICHHbIC (PakThl 00JIaIaI0T MAaKCUMAJIBHOM JIOCTOBEPHOCTHIO, OHU
o0Opa3yloTcs B XOJ€ TIHIATENIbHOM, CTPOTO PEriaMeHTUPOBAHHOM JEesATEIbHOCTU
cinenoBatens. IX HCTUHHOCTh MOXET MOJBEPraThCd COMHEHUIO B KpailHE peIKUX
CIIyvasx.

[Tpe3ymnuuy 1 KOCBEHHBIE I0Ka3aTelbCcTBa. KOCBEHHBIE 10Ka3aTENbCTBA B
OOIIIEM CMBICJE CJIOBa - ATO ONOCPENOBAHHbBIE, MOOOYHBIE, POTUBOIOJIOKHBIC

HpSIMBIM4; 9TO YCTAaHOBJICHHEIC IMoCpecacTBOM Pa3INYHBIX METOJ0B

! Bo6oros B.C. [TpaBocyaue Bo @panruu. - M., 1995. C. 21.

2 IItyrun 1L TIpeaMer nokasbBaHMs B IpaxkiaHckoM nponecce. - M., 1963, C. 156- 157,

3 JOpuanueckuii sHIMKIONEqUYecKuii coBaps / [i1. pen. A.S1. Cyxapes. - M., 1987. C. 380.

4 TuxomupoB M.IO. FOpuauueckas sHuukmoneaus. - M., 1995. C. 232; DHIMKIONCAMYSCKUN FOPUIMYCCKHUIA
cioBapsb. / [Tog o6mr. pen. B.E. Kpyrckux. - M., 1998. C. 258.
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JTOKA3aTeIbCTBEHHBIC (PAKThI, KAKIBIX U3 KOTOPBIX JOMYCKAET MPEINOJIOKEHHUE O
MIPUYMHHOM CBSI3U C MPECTYIJIEHUEM U KOTOPBIE B COBOKYITHOCTH CBOEU CITy>KaT
JOKa3aTeIbCTBAMM ~ BMHOBHOCTH  0OBHHSEMOro'. OCOOEHHOCTh KOCBEHHBIX
JIOKA3aTEIbCTB 3aKJIFOYACTCSd B TOM, 4YTO OHM HE JAlOT OJHO3HAYHOTO M
JIOCTOBEPHOTO BBIBOZIa O JIOKa3blBaeMOM (hakTe, a JIMIIb MPEAOCTaBIIAIOT
BO3MOXHOCTh CII€NIaTh MPEAINOJI0KUTEIbHBI BbBIBOA O HeM. [IpuHIMIbI
YTOJIOBHOTO IMPOIECCA OMPENEIAIOTCA B HAYYHOM JTUTEpAType KaK 3aKpEIIEHHbIE
B IIPAaBOBBIX HOpMax HauOoJiee 0011IKe, OCHOBHBIE U PYKOBOJIAIIUE MOJIOKEHUS,
PACKpBIBAIOIINE B COBOKYITHOCTH KaYE€CTBEHHYIO CYTh YTOJIOBHOTO ITPOIIECCA - €TO
COLIMAJIBHYIO HAINpPaBJIEHHOCTh M Haubosee CYIIECTBEHHbIE CBOMCTBA €ro
conepxkanus’. [IpuMepoM NpsAMOro 3aKpEIIEHHs CITyKHUT IIPEITION0KEHUE O TOM,
YTO €CJIU CY/bSl SIBIISETCS POJCTBEHHUKOM YYAaCTHUKOB Mpoliecca, TO OH OyaeT
HEOOBEKTHUBEH B CBOUX JIEUCTBUSIX M MOISKUT O0TBOAY (cT. 59 VIIK PO),
npe3ymniuss HeBUHOBHOCTU (cT. 13 VIIK P®) unm mpe3yMmiusi UCTUHHOCTH
npuroBopa (ct. 358 YIIK PO).

N3 Bcero BBIMIEU3IOKEHHOTO CIEAYET, YTO MPE3YMMIHU HAXOIAT CBOE
ONpEEIEHHOE MECTO B YTOJIOBHOM Ipouecce. Hanuuue B nmpaBe u NpUMEHEHUE UX
HE TPOTUBOPEYUT MPUHIUNY OOBEKTUBHOW HCTHHBI W OOJiee TOro, Ha3HAUYCHUE
MPOIECCYATbHBIX MPE3YMIIUNA COCTOUT B TOM, YTOOBI OOJIETYUTH U YCKOPUTH
nmpouecc €€ YCTaHOBJICHMS, a 3HA4YUT JOCTMIKEHMS 3a4ad  YIOJIOBHOIO

CyJIOIIPOU3BO/ICTBA.

! Osxeros CH. CnoBapb pycckoro sisbika. - M., 1983. C.265.
2 NTo6posonnckas T.H. IMpunnumns! yrogossoro mnpouecca / Uysunés A.A., Jooposonbekas T.H. Ocobennoctu

IpernoaaBaHus Kypca yroyioBHoro npomnecca B By3ax MBJ[ CCCP. -M., 1985. C.40.
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1.2. 3HayeHue MPAaBOBBIX NMpPe3yMIIIMIA B Yr0J10BHOM npouecce Poccuiickoi

Degepauuu

B mpouecce paccnenoBaHus U pa3pelIeHHs Aena N0 CYIIECTBY MPAaBOBBIM
NPE3yMIIUsAM TMPUHAJICKUT OO0NbIIOE MPAKTHUECKOE 3HAYEHHUE, ITOCKOJIbKY
OoJiblllasi YacTh MPOIECCYaIbHBIX HOPM, KaK M IMPAaBOBBIX HOPM B IICJIOM,
MOCTPOEHA Ha ONpENETIECHHBIX OO0O0OMICHUSX €3 SMIHUPUYECKUX 3aKOHOB
COLIMAJIbHOM JKM3HU, UMEIOLIUX B CBOEH OCHOBE IMPEACTABICHHE 00 eqnHO00pa3un
ypOBHS YeJIoOBeUeCKHuX crocoOoHocTer. «Ad ea debeat adaptari ius quae frequenter
eveniunt» - mpaBo JODKHO OBITH MPHCIIOCOOJIEHO K TEM CIIydasM, KOTOpPBIC
BCTpeyaroTcsi 4acTto. WM XOTS BBICKA3bIBAIUCh MHEHHUS, 4YTO MPE3yMIIIUU
M3Y4aloTCsl TOJIBKO B CBSI3U C JIOKA3aTEILCTBEHHBIM IIPaBOM, I'PAHUIILI YUEHUS O
MPABOBBIX TMPE3YMIIUAX TOpa30 OOIIMpHEEe YYEHUS O JI0Ka3aTelbCTBaX B
cyne6HoM mpasel. JlaHHAg TOuKa 3peHHs HOINEPKUBANACE U JPYTUMHU YUEHBIMH.
«3a mpenenamMu MporeccyaabHoro npasa, - otMedanock O. C. Modde u M. /.
[[TapropojickuM - TPE3yMIIUU ACHCTBYIOT KaK MOJIYAIMBO BOCHPUHUMAECMBIC
MIPENOJIONKEHUS, OHM HE MOPOXKIAOT 3/€Ch CIIOPOB U MOTOMY MPEICTABIISIOTCS
ropa3go MeEHee O4YeBUAHBIMHU. HO YTO OHM HCHOJB3YIOTCS TakKe€ W BHE
MPOIECCYyaIbHBIX OTHOIICHUH, B O9TOM €Ba JHM MOXET OBbITh KaKoe-h0o
COMHEHHEN?,

B npaBoTBOpUECKOM U MPABOIIPUMEHUTEIIBHOMN IE€ATEIBHOCTH MPE3YMIILUN
HaxoJsIT CaMoO€ IIMPOKOEe MPUMEHEHHE. 3HAadeHHWE MPE3YMIIHUI COCTOUT B
dbopMHpOBaHUU YTOJOBHOTO TIpollecca B IIEJOM, a TaKXe €ro OTAENbHBIX
UHCTUTYTOB.

[Ipexxne Bcero, npaBOBBIE TMPE3YMIIMU HMMEIOT OCHOBOIMOJIATAIOIIEE
3HAUCHHE ]ISl TIOCTPOCHHS JIFOOOW OTpaciy TpaBa, B TOM YHUCJE YTOJIOBHO-

MpoliecCyanbHOr0. 3aKperi€HHbIE 3aKOHOM IOPUIMYECKHE MPEANOI0KEHUS

! Kamuncxkas B. Y. yka3. pa6ora C.42.
2Hodpe O. C, Ilapropoackuii M. JI. Bonpocs! Teopuu npasa. - M., 1961. C.262; Ba 6aes B. K. ykas. paGora.
C.59.



14

SIBJITFOTCSL CBOCOOPA3HBIM OPHUEHTHUPOM, TOYKOW OTCUETA IJIT MOJIEITUPOBAHMUS
oTpacJiu mpasa B 1iesiom. [Ipe3yMiinu 0ka3bpiBaloT CYIIECTBEHHOE BIUSHUE TAKKe
Ha (GOpMHUpPOBAHWE ¥  PA3BUTHE OTACIBHBIX HMHCTUTYTOB  YTOJIOBHO-
MpoIlecCyalbHOT0 npasa. Hanpumep, KOHCTpyHpPOBAHUE UHCTUTYTA MOHATHIX (CT.
ct. 135, 141, 165, 169, 174, 175, 179, 180, 183 VYIIK P®) BO MHOTOM 3aBUCHUT OT
TOT0, YTO MPE3IOMHUPYET 3aKOHOIATENb - JOOPOMOPATOUYHOCTD TPABOIIPUMEHHUTEIS
WM €r0 HEKOMIIETEHTHOCTb.

BrusHue npaBoOBBIX NPE3yMOIUMH Ha OTHECNbHBIX CTAAUSIX YTOJIOBHOTO
mpoiiecca Takxe uMeeT cBo€ mecto. IIpeamnonoxenue Toro, 4To OOBUHSEMBIA U
JpYyTrU€ YYacCTHUKHU Tpollecca HE 3HAIOT MPOLECCYyalbHbIX 3aKOHOB, M TaKOE
HE3HAHWE MOXKET HapyLIUTh UX IpaBa, OOA3BIBACT CJICIOBATENSI KaXKIbIH pas
Pa3bICHATHh UM 3T 3aKOHBI. MIcX0s U3 Mpe3yMnIui HEBUHOBHOCTHU JI0OBIBAIOTCS
HEOOXOJMMbIE  JIOKA3aTeJIbCTBA BHUHOBHOCTH  OOBHHSIEMOTO Ha  CTaJHH
NPEABAPUTEILHOTO  pacCIENOBaHUs, HCXOAS W3 OTOM K€ MPE3yMIILHH
NOJCYAUMOMY  TIOCIEJHEMY Ha  CTaAuu  CyAeOHOro  pa3douparennCTBa
MPEIOCTABIISIECTCA IPABO 3asIBUTh O KAKUX-JTMOO JOMOJIHUTENbHBIX X0JaTalCTBaX.
[Ipe3ymmnius UICTUHHOCTH MTPUTOBOPA CTABUT B 00SI3aHHOCTH BCEM MIPEATIPUSITHUSAM,
YUpEXKACHUSM, OpraHM3alusiM €ro  OecHpeKocIOBHOE  HUCMoNHeHue. B
JIOKa3bIBAaHUM 110 YTOJIOBHBIM Ji€JlaM MPUMEHSIOTCS YTOJOBHO- MPaBOBBIE U
YTOJIOBHO-TIPOLIECCYANIbHBIE MPE3YyMIILIUH.

3HaueHUEe YrOJOBHO-IIPABOBBIX MPE3YMIILUHN ISl MPOIEcCa JOKAa3bIBAHUS
COCTOUT B yKa3aHUU OOCTOSITENBbCTB, HE MOJIEKAIINUX JOKA3bIBAHUIO U BBEJICHUU
KpUTEpPUEB OTHOCUMOCTH JI0Ka3aTelbCcTB.  Hampumep, 00IIecTBEHHO-OMACHOE
JessHUe  COBEpPUIEHO  JIMIOM, HE  JOCTUTIIMM  BO3pacTa  YroJIOBHOM
OTBETCTBEHHOCTH, HE BJICYET YTOJIOBHON OTBETCTBEHHOCTH.

C.A. TonyHckuil 3anuman Oosee KECTKYIO MO3UIHIO. «Bceskne

MPE3YMIIIUHU, KAKUMU Obl HU OBUIH, - TIUCAJI OH - IPEACTABIISIOT COOOM MOMBITKY
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co3aaTh aOCTPAaKTHYIO HWCTHUHY, OTOPBAaHHYIO OT KOHKPETHBIX OOCTOSTEIHCTB
JTAHHOTO Jienan’.

[Ipu BO3HWKHOBEHUH YTOJIOBHO-TIPOIIECCYATBHBIX OTHOIICHUN M B XOJE
peanu3anuy IpaB W 00S3aHHOCTEH MPE3yMIIMU  WUTPAIOT BaXHOE 3HAYCHHEC B
YTOJIOBHO-TIPOIIECCYaTbHOM JIOKA3bIBaHUH, B PSAJIE CIydacB Kak Obl «3aMEHSs»
JI0OKa3aTeIbCTBa MO JIeJly U OJHOBPEMEHHO ClIy’)a B KauyeCTBE CBOEOOpPa3HbBIX
MIPEANOCHUIOK JIJI1 BOSHUKHOBEHHS YT'OJIOBHO - ITPOIECCYaTbHBIX OTHOIIICHUH.

JI71s1 BBISICHEHMS 3HAYEHUS MPABOBBIX MPE3YMITIIUN B YTOJIOBHOM Ipoliecce
HE00XO0IMMO 0CO00 OCTAHOBUTHCS HA JBYX OCHOBHBIX BOMPOCAX:

1) BBISIBUTD BJIMSTHUE MTPABOBBIX MIPE3YMITIIUHN Ha MIPEAMET JOKa3bIBAaHHUS,
2) onpenenuTh UX POJIb B paclpeAeICHNA OPEMEHU TOKa3bIBAHUS.

BrustHre TpaBOBBIX MPE3YMITIHKA Ha MPEAMET U MPEEbl TOKa3bIBAHUS 110
YTOJIOBHOMY JIeTy. Paznuune mpu BIUSHUYU MPE3yMIIIIUNA Ha TIPEAMET I0Ka3bIBaHHS
ompeeNseTcs IOPUANICCKUM ITOJIOKEHUEM Mpe3yMInuiA. 3aberas HECKOJIBKO
BIIepé 1, HEOOXOIUMO OTMETHUTh, YTO MPABOBBIC MIPE3YMITIIUHU 110 BO3MOKHOCTH UX
OTPOBEP)KCHHS  JCNATCS  HA  OMPOBEP)KUMBIE W HEOMPOBEPIKHMBIC.
HeonpoBepkuMble IPEe3yMIIITUN OKa3bIBAIOT CYIIECTBEHHOE BIMSHUE HA MTPEIMET
JIOKa3bIBaHUsI, TIOCKOJBKY COAEpKaT MaKCUMaJbHO BBICOKYHO  CTCIICHBb
BEPOSTHOCTH. DTO (PaKThl, KOTOPHIC ABIISIOTCS MPE3yMITUBHBIMU U B OTHOIIICHHUH
KOTOPBIX 3aKOH HE YCTaHABJIMBAECT BO3MOXXHOCTH OCTapHBaHUs. 3HAUYEHHUE TaKUX
YTOJIOBHO-TIPABOBBIX MPE3YMITIHMK JJIs1 TIpoIecca JOKa3bIBaHUS IO YTOJIOBHBIM
JiellaM COCTOMT B MEPBYIO OYEPENb B YKa3aHUU OOCTOSITENHCTB, HE MOJICIKAIINAX
JIOKa3bIBAHUIO U BBEACHUN KPUTEPHEB OTHOCUMOCTH JOKA3aTEIbCTB.

JlokazaTenbCTBEHHOC 3HaYEeHUE HEOTIPOBEPKUMOM IPE3yMIIINH,
YCTAHOBJIEHHOW CT. 78 YK P® (mpaBoHapymuTens HE MPEICTABIIACT
OOIIECTBEHHOM OMTACHOCTH, €CJIU CO BPEMEHHU COBEPIICHHS TPECTYIIICHUS MPOIILIN

YKa3aHHBIC B 3aKOHC CpOKI/I), COCTOUT B ClICAyromeM: JOCTATOYHO YCTAaHOBUTD,

! Tonyucknii CJI. TIpoGnemsl yronosuoi nonutuku. -M., 1937, kn. 4. C. 59.
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KaKoe OBbLIO COBEPIIICHO MPECTYIUICHHE U (DAKT UCTEUCHUS CPOKA JABHOCTH, YTOOBI
CTaJI0 HEHY)XHBIM BBISIBJICHHE W YTOYHEHHE JPYTHX DJJCMEHTOB IpeaMeTa
JOKa3bIBAHHS .

CoBepItlieHHO HWHasl CBSI3b C TPEIMETOM JOKas3bIBaHWs HAOMIOmaeTcs y
OMPOBEPXKUMBIX Mpe3ymniuil. OHM Ha MNpeaMeT J0Ka3blBaHUS BIUSHUA HE
OKa3bIBalOT. B kadecTBe TmpuMepa MOXKHO PacCMOTPETh  MPE3yMIIITHIO
HEBUHOBHOCTH, KOTOpasi 00sI3pIBACT MPAaBONPUMEHUTEIBHBIN OpraH JoKa3aTh BUHY
00BUHSIEMOTO. bpems Toka3pIBaHUs MPEAyCMaTPUBACT BO3JIOKECHHUE 00S3aHHOCTH
KaKoro-mbo CcyObEeKTa YroJIOBHOTO TMpoIlecca OCYIIECTBUTH COOMpaHHE
JIOKA3aTeNIbCTB, TMOJATBEPKAAIONIMX WM  OMPOBEPraroiux OOCTOSTEIhCTRA,
KOTOPBIE BXOJAT B IPEAMET JOKa3bIBaHUAZ. JlefCTBUE MPE3yMIILUH 3aKII0YaeTCst
B TOM, YTO OHa OCBOOOKTAECT OJHOTO M3 CYOBEKTOB IpoIecca OT JOKa3bIBAHMS,

rnepeiiarad 1aHHyro 00513aHHOCTH Ha Apyroro o IIOKaSaTeJILCTBaxs.

! Bosnoxanun B.IT. K Bonpocy 0 FOpPHAMYECKMX IPENON0KEHUAX B COBETCKOM IPa)kJIaHCKOM MpaBe M Mpolecce.
Huc. ... kaun. ropun. Hayk. - Ceepmiosck, 1953. C. 83-85.

2 Buxropckuii CU. Pycckuii yronosHsiii nponecc. - M., 1997. C. 74; Ba6aes B.K. yka3. padota. C. 83.

3 Bonoxxanun B.I1. IOpuauueckue npeanonoKeHus B COBETCKOM IPakIaHCKOM IpaBe u npouecce. Jluc. ... Kau.
opua. Hayk. - CBepauioBck, 1953. C. 67.
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1.3. Kinaccnpukanusi npaBoBbIX MPe3yMIIIMIA B YTOJOBHOM Mpoluecce

Poccuiickoit @exepauyuy U UX XapaKTepUCTHKA

[TocTpoeHune Kiaccu(prKaMOHHON CUCTEMBI MPE3YMITLHI UMEET HE TOJIBKO
TEOpEeTUYeCcKoe, HO U OoJbllIoe MpakThuueckoe 3HaueHue. OO0bearHEHHE
OTJENbHBIX BHUJOB MPE3yMMIHA B KIACCU(PUKALUMOHHBIE TPYIIHI IO3BOJISET
ONpENENIUTh HMX MECTO B  PEryJUpPOBAHHH  YTrOJOBHO-IPOLIECCYATbHOU
NeSATEIbHOCTH, PACKPHITh MEXAHU3M WX BIUSHUS Ha (OPMUPOBAHUE U PA3BUTHE
YTOJIOBHO-TIPOLIECCYAJIBHOTO  3aKOHOATENIbCTBA U T[PaBONPUMEHUTEIbHON
MPAKTHUKHU.

[Ipesymnuuu  MOryT ObITh  KJIACCH(PUUUPOBAHBI IO  CIEAYIOIIUM
OCHOBAHMSIM:

[To dakTy mpaBOBOTrO 3aKperieHus - Ha (aKTUUECKUE U IOPUIUYECKHE.

ITo cdepe nelicTBus - Ha OOILIETIPABOBBIE, MEXKOTPACIIEBBIE U OTPACIIEBBIE.

I1o BO3MOKHOCTH OIIPOBEPIKEHUS - HA OIIPOBEPIKUMBIE U HEOTIPOBEPKUMBIE.

B 3aBUCHMMOCTH OT 3aKpeIUIeHUs B MaTEPUAIbHOM WM B MPOLECCYATEHOM
npaBe ¥ ¢ y4ETOM POJIM B IPABOBOM PETYJIMPOBAHUU - HA MATEPUATIBHO-TIPABOBBIE
Y IPOLIECCYaJIbHBIE.

[lo HanpaBiieHHIO BO3ACHCTBUS - HA HANpPABICHHbIE HA OOECIIeYeHHE MpaB
YeJI0BEKA, YBAXKEHUE €0 YECTH U JOCTOMHCTBA U HAIPaBJICHHbBIE HA IOCTUKECHHE
VCTHHBI.

[IpakTrueckn KaKIbld W3 HA3BAHHBIX BHUJIOB MPE3YMIIIUNA HUMEET CBOE
BHYTpEHHee paszjieneHue. [lepBbIM OCHOBaHUEM [IJIsl pa3rpaHUYEHUS MPE3yMITLIHMA
B LIEJIOM sBJsieTCs (DaKT MX MPABOBOTO 3aKkperuieHus. B 3aBucuMocTH OT uX
OTpaXEHUSI B 3aKOHOJATENBHBIX AaKTax NPEe3yMIIUU MOAPa3JEAoTCs Ha
(bakTHYeCKUE U FOPUINIECKUE.

daktrueckue mnpesymnnuu (pracsumtiones facti seu hominis) - sto

MMPCAIIOJIOKCHHA, HC 3aerHJ'IéHHI)Ie B 3aKOHC H, CICAO0BATCIbHO, HC HMMCIOIIHNC
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ropuandeckoro 3Hadenus. B.M. KamuHCKas HasplBala HMX HENPABOBHIMH .

@DakTUYECKHE MPE3YMIIUH IO3BOJSAIOT OCMBICIEHHO M LEJICHAIIPaBICHHO
oTOMpaTh HEOOXOIUMBIM TMPAKTUYECKUN MaTepuaj, TMPEABAPUTEIBHO €ro
OLIEHUBATh, IPABMJILHO HAMEYATh TUIIOTE3bI IS JAIBHENIIEr0 NCCIIEI0BAHMS,

[IpencraBusieTcst  11€51€CO00pa3HBIM  yAEIUTh  0CO00€  BHUMAaHHE
NPUMEHEHUI0 (DAKTHUECKUX MPE3yMIIIUNA TPH JOKA3bIBAHUM OOIIEU3BECTHBIX
¢akToB. TOUKM 3peHUsI YUEHBIX OTHOCUTEIBHO HCIOJIB30BAaHUS OOILEN3BECTHBIX
(GakToOB paccMaTpuBaIMCh B JAHHON pabOTEe NMpU HUCCIEIOBAaHUM BOMIpoca O
COOTHOIIICHUH MPE3yMIIUA U OOIIEN3BECTHHIX (DAKTOB.

[IpaBoBble (IOpUAMYECKHE NPE3YMIILMU) - 3TO HE YTO HHOE, KakK
(dakThueckas npe3yMIusa, 00pa30BaBIIAsCA B MIOBCETHEBHOM KU3HU YEJIOBEKA U
3aKpeIUIEHHass B OPaBOBOM  HopMme. TakoBbIM  SIBISETCS,  HANPUMED,
IIPEATIOIOKEHNE OTIIOBCTBA, IPAKTUKA YCTAHOBWIIA ITPABUJIO, COTJIACHO KOTOPOMY
€CTh BCE OCHOBAHUS MPEJIOIAraTh OTLHOM peOEHKA JUI0, KOTOPOE 0 POKICHUS
peOEHKa COBMECTHO MPOYKMBAJIO C €ro MaTephl0 M BEJIO C HEMl COBMECTHOE
X035icTBO. J[aHHOE TpennonokKeHne ObUI0 BOCHPUHITO 3aKOHOJATEIEM H
MOJIYYHJIO HOPMATHUBHOE 3aKperieHue. Opuandeckoe npeanoiokeHue B JaHHOM
cllydae TOpPOXKAAeT O00s3aHHOCTb JJIsi CyOBEKTOB YTOJIOBHO-NPOIIECCYaIbHBIX
OTHOUIEHUH, IEUCTBYET B KOHKPETHOM HANPABICHUH, PETYIUPYET ONpeaeIEHHbIE
UHCTUTYThl. CHJla €ro IOpUAMYECKOro 3HAaueHusi Oe3ycjIoBHA B OTIMYHME OT
npe3yMniuu HakTHIECKOM.

Taxke BBIIEIAIOT M JPYrOW BHUJA OPUANUYECKHX NPE3YMIILUN - ATO Tak
Ha3bIBaEMblEe «KBa3U-MIPE3YMIILIUN», MPE3yMIINH (PUKTUBHBIE. OHU MOJHOCTHIO
COXpaHSIOT B cebe (popMy MpeanosioKeHN KaK TAKOBBIX, HO TEPSIIOT COJIepKaHUeE,
SBJIAIOIIEECS JIOTUYECKOW OCHOBOM JIF0OOM mpe3ymniuu. KBazu-mpe3ymnuuu He

SBJITFOTCSI 000OIICHUSIMU, KOTOPBIE OTPAKAIOT «OOBIYHBIN TMOPSIOK MPEAMETOB H

! Kamunckas B.1. ykas. pabota. C.53.
2 Tletpyxun UJI. yxkas. paGora. C.363.
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ABIEHHI».. DTO UCKYCCTBEHHO CO3JAHHBIE IIPEAOIOKEHHS, YCTAHABIMBAEMBIE
3aKOHOJIaTesIeM JIJIsi 00ecTIieueHUs CBOUX 3aj1ad B CyJIeOHOM padore.

«TpeOysi CHUCXOAUTENBHOTO TOJIKOBAHUSI U3BECTHBIX aKTOB, - mucan W.I'.
OpiiaHckuil, - PUMCKOE MpaBO, OYEBHJIHO, PYKOBOJCTBYETCS HE IPOCTOIO
BEPOSTHOCTHIO M3BECTHBIX TOJKOBAaHWUW W MPE3yMILHUNA; HAIPOTUB, OUYEHb YaCTO
3TH MPE3YyMITINH OPAKAIOT CBOCH HEBEPOSTHOCTHIO U HATSIHYTOCTBIO TPEOYyeMBbIX
3aKOHOM IIPEATIONOKEHUI»?,

YuuTheIBasi BBINIEU3IIOKEHHOE, NEICHUE MPE3yMIIIUN HA OPUANYECKUE U
(aKkTHYeCKHE MPEJICTABIISIECTCA BIOJHE ONpaBAaHHbIM. OHO OTpa)kaeT uX poJib U
CoJep’KaHuEe B YroJIoBHOM mporecce. Jlaiee OyayT paccMaTpuBaThCs JIMILb
IOPUIUYECKUE MPE3YMITIINH, TOCKOJIBKY OHU UMEIOT HanOoJiee BaKHOE 3HAUCHHE B
dbopMupoBaHUM TpaB M O0S3aHHOCTEH CYOBEKTOB YIrOJIOBHOTO Mpoliecca,
NEATEIIBHOCTH, CBA3aHHOM C PACKPBITUEM U PACCIEAOBAHUEM MPECTYILICHMUS.

Ilo peiicTBHIO mNpe3yMnuuid B OTPACIIX  [paBa OHU JEIATCA HA
oO0IIenpaBOBBIE, MEKOTPACIEBbIE U OTPACIIEBbIE.

IOpunnueckne NpennosioKEeHUsT pacnpoCTPaHAIOT CBOE BO3JCKHCTBHE HA
KOHKPETHBIE HHCTUTYTHI U OTPACIIH ITPaBa, HA HECKOJIBKO OTPAaCJEN WM MPaBO B
L[EIIOM.

Ha mnpaBo, B menoM OKa3blBalOT BIHSHUE TaKUE NPE3YMIIIUH, Kak
NOOPONOPATOYHOCTH TPaXAaH, MPE3yMILUs 3HAHUS 3aKOHA, MPEINOJIOKEHUE
UCTUHHOCTH CYJEOHOro pelieHus. Tak, MPakKTUYeCKH BO BCEX OTpaCisaX Mpasa
Cyle0HOE peIlIeHUE MPE3IOMUPYETCSs MCTHUHHBIM, HE MOMJIEKUT OOCYXKACHHUIO U
MEXaHU3M €ro WUCIOJIHEHUsI TPEIyCMOTPEH MpaBOBbIMU HOpMmamu. [lomoOHbIe
ITPABOBBIE MPE3YMITLIHH SABIISIFOTCS CBOETO pOAa MPUHLIHUINAIBHBIMU MOJI0KEHUSIMHU

pOCCHfICKOFO ImpaBa, C UX IIOMOIIBIO CTPOATCA TC UJIM MHBIC MHCTUTYTHI U B ICJIOM

! Kamunckas B.1. ykas. pa6ota. C.89.

2 Opumranckuii M.I'. O 3aKOHHBIX HPENNONOKEHUAX (MPE3YMIILMAX) U MX 3HadeHuH // JKypHan rpakaaHcKoro H
yronoBHoro npaea. Kuwra 4. - CII6., 1874. C.19- 20.
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oTpacinu TIpaBa. Takue TMNPE3yMITUBHBIE IIOJOXKEHUS NPUHITO HA3BIBATH
OOIIETPABOBBIMH.

Me:xoTpacneBble MPE3YMIIHU OKa3bIBAIOT BO3JCHCTBUE HA HECKOJIBKO
otpaciieid mpaBa. «OTHOIIEHHS, HA KOTOPhIE OHU PACHPOCTPAHSIIOTCS, TOJKHBI
ObITH B JaHHOM ciiydae cxoiHbl» - nuieT B.K. babaeB u Ha3biBaeT B KauecTBe
MpUMEPA MPE3YMITIUIO BUHBI IPUUUHUTEIIS BpEeaa, JCUCTBYIOIIYIO B TPAKIAHCKOM
U TpydoBOM mpaBe. J[aHHOE YTBEpKICHUE MPEICTABISIETCS CHOPHBIM. Tak,
MPEATNOJIOKEHUE O «HEPA3yMEHHMW» JIMIIA, HE JTOCTUTLIEr0 BO3pAacTa YroJOBHOU
OTBETCTBEHHOCTH, B YTOJIOBHOM IPABE UMEET MaTEPUATIbLHO-IIPABOBOE 3HAUECHHE, B
YIOJIOBHO-TIPOLIECCYAJIbHOM MPaB€ BIMSACT Ha MNOPEAECibl JO0Ka3bIBaHUS 10
YTOJIOBHOMY JENY.

[Ipennonioxkenusi, MACUCTBYIOIIHE B ONPEACIEHHOW OTpaciud Ipasa,
Ha3bIBAIOTCS OTpaciieBbIMU. OHU QOPMUPYIOTCS ¢ YUETOM KOHKPETHOM 001acTu
OOILIECTBEHHBIX  OTHOIIECHWH,  BBICTyHNAIOIMMX B  KadyeCTBE  MpeaMeTa
peryiaupoBaHusl OTpaciu TMpaBa, U HMEIOT oOpaTHOE BO3ACHCTBUE HaA €&
noctpoeHne. OTpacieBbIM SBISAECTCS MPE3YMNTHUBHOE TOJIOKEHUE O TOM, 4YTO
YYaCTHUKM  IIpOLlECCa HE  3HAIOT  HOPM  YTrOJOBHO-IIPOLIECCYAIBHOTO
3aKOHOJIATENbCTBA. JIOJDKHOCTHOE JIMIO, OCYIIECTBIIAIOLIEE MPOU3BOACTBO IO
YTOJIOBHOMY JieNy, 00sI3aHO Mepea HAadaloM Ka)KIOro CJIEACTBEHHOTO JIEHCTBHUS
Pa3bACHUTH KAKIOMY U3 YUACTBYIOIIUX B HEM €ro rpasa. Tak, eciu 0OBUHIEMOMY
IIPU TIPEABSIBICHUN OOBUHEHUSI HE Pa3bsICHEHBI €ro MpaBa, 3HA4YUT, 3TUM CaMbIM,
OH HE MOXET UX peann3oBath. CleICTBUEM 3TOTO MOXKET ObITh HAPYIIEHUE OJTHOTO
Y3 BXHEUIIUX MPUHIMIIOB YTOJIOBHOIO IpoLecca - mpasa Ha 3auuty. B YIIK PO
MPElyCMATPUBAECTCA MPE3YMITIUA KOMIIETEHIIMM BBIIECTOSIIErO Cy/ia Mo JIejiaMm,
OTHOCSIIUMCS K KOMITETEHITMH (ITOJACYAHOCTH) Cy/1a IEPBOM WHCTAHIIMH.

[To BO3MOKHOCTM MX ONPOBEPKECHUS IMPE3YMIILUU JEIATCS HA OINPOBEP
JKUMbI€ U HEOoNpoBepKuMbIe. ONpoBEpKUMBbIEC (YCIOBHBIE, OCIIOPUMBIE, CJIa0bIe)
npesymiiun (Praesumptio juris) - mpeanosIoKeHus!, MpUHUMaeMbIe 3a UCTUHY JI0
MPEACTABIICHUS I0KA3aTeIbCTB MPOTUBHOTO. B OTHONIEHNHU JAHHBIX NPE3yMITLIHIA

3aKOH IIpEAyCMaTpuBacT BO3MOKHOCTb HX OCIIapHBaHHAI.
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Heomnpoepxkumeie (6e3yCioBHBIC, HEOCTIOPUMBIEC, HECOMHEHHBIE, CUITHHBIC)
npe3yMinuy (pracsumptio juris et de jure) - mpeanooKeHus, IPUHUMAEMbIE 3a
UCTUHY 0€3 BO3MOXHOCTHM HX OCHAapUBaHUA. 3aKperuisieMble UMM IpaBUia
CUMTAIOTCSI UICTUHHBIMH, O€3YCITIOBHBIMU U OMPOBEPKEHUE UX HE JOMYCKAETCS HU
IPU KaKUX 00CTOSATEIBCTBAX.

«Crenuduueckoit 0COOEHHOCTHIO OMPOBEPKUMBIX TPABOBBIX MPE3yMIIIIHA,
- iucan S.b. JleBeHrtansp, - sABIAETCS UX CIIOCOOHOCTH B OOJBIIMHCTBE CIy4acB
YKa3bIBaTh HE TOJIBKO Ha KOM JIEKUT OpeMsi X OTPOBEP>KEHHSI, HO U €0 CIIOCOObI»
1.

Opunuyeckue QaxThl, ¢ KOTOPHIMU 3aKOH CBS3BIBACT JICHCTBUE
HEOIMPOBEPKUMBIX MPOIECCYATbHBIX MPE3YMIILHM, yKa3aHbl B BUJI€ O€3YCIOBHBIX
OCHOBaHMI K oTMeHe npuroBopa (ct.345 VIIK P®). B coorBercTBum co crt. 74
VIIK P®, ecnu cBUETENh HE MOXKET YKa3aTh HCTOYHUK CBOE OCBEAOMIIEHHOCTH,
TO €ro MoKa3aHusl JOJDKHBI ObITh MCKJIIOUEHBI W3 JOKa3aTeIhCTBEHHOU Oa3bl,
MOCKOJIbKY CYMTAIOTCS HE COOTBETCTBYIOIIMMU UCTUHE. [IpUTrOBOp HE MOKET OBITH
BBIHECEH HA OCHOBAHWM OJIHOTO JIMIIL MPU3HAHUS OOBUHSEMBIM CBOCH BUHBI.
HeonpoBepkuMbIM SIBIISIETCS NPEANONOKEHUE O TOM, YTO N0 UCTECUEHUU CPOKOB
JTABHOCTHU IIPHU OINPEIEIIEHHBIX YCIOBUSAX JIMILIO, COBEPLIMBIIEE PECTYIIICHUE, HE
IpeACTaBIIseT 0OIECTBEHHOM ONACHOCTH U McIpaBuiiock (c1.78 YK PD)2,

HeonpoBepxumblii Xapakrep NOpe3yMIUUMA CTaBUT UX B OAWH PAX C
MMIIEpAaTUBHBIMU HOpMamu. Kak M3BeCTHO, METO/ TPABOBOIO PETYIUPOBAHUS B
YrOJIOBHOM TMPOLIECCE€ - OATO HMIIEPATUBHBIA METOJ, METOJ BJIACTHBIX
IPEANUCAHUM, METOJ pa3peluTenbHbll. Hannune 6e3yCnoBHBIX IPE3yMIIIHIA B
MPOIIECCe BOBCE HE MPOTUBOPEUYUT MIPUHIIUITY OOBEKTUBHON UCTUHBI, T.€. 3HAHUIO,
COJIEp’KaHHE KOTOPOTO «HE 3aBUCUT OT CYOBEKTa, HE 3aBUCUT HU OT YEJIOBEKa, HU

OT 4YCJIOBCUYCCTBA». HGKOTOpBIe y‘IéHBIe B COACPKAHHUC MCTHHBI BKIIOYAIOT HC

! Jesentans 4.5. K Bonpocy o Ipe3yMIIMAX B COBETCKOM IpaskaaHckoM npouecce // COBETCKOE TOCyIapcTBO U
npaso. 1949. Ne 6. C.60.

2 Tletpyxun WJI. ykas. pabora. C.358; SIkynos P.X. I[Ipunuumnsl yrojgosHoro npouecca. - M., 1997. C. 15.

3 TI.A. JIynunckoii - M., 1997. C.28; VronosHo-TporeccyansHoe 1paBo: Yuebuuk / Ilox obm. pexn. mpod. ILA.

JIymunckoii - M., 1997. C.31. Crporosuu M.C. yka3s. pabora. C. 102.
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TOJILKO TIOJIHOE COOTBETCTBHUE BBHIBOJIOB CIEJICTBUS U Cylda (PaKTUYECKUM
00CTOSITENBCTBAM JI€J1a, HO M MPaBUIBHYIO UX IOPUIUYECKYIO KBaTu(UKAIHUIO.
Bmecte ¢ TeM, Hamo mnpus3HaTh, 4TO aOCOMIOTHAsE KMCTHMHA O COBEPIICHUU
NPECTYIUIEHUSI B MPSAMOM CMBICIE€ 3TOro cjoBa HemocTkumay. Emé M.C.
CTporoBud nucai, 4To «Mbl HE MOKEM BOCIIPOU3BECTU MPECTYIUICHHUE ISl TOTO,
YTOOBI TMPOBEPUTH, OBUIO JM OHO M KAKUM HMEHHO 00pa3oM COBEPIICHOY.
KoHe4HO, OTAENbHBIE €r0 MOMEHTBHI CIIEIOBATENIb MOYKET BOCHPOU3BECTH MPH
MOMOIIM CJIEICTBEHHOTO JKCIIEPUMEHTa, HO MO0 NPEeKHEMY 3TO He Oyner
a0COJI0THAS UCTHHA.

JItobast mpaBoBasi MPE3YMIIIUS SIBISETCS HOPMOW OOBEKTUBHOTO IpaBa C
ONPENEIEHHBIM COAEP)KAaHUEM M anpecaToM. CleaoBaTeNbHO, U3 HEE BBITEKAOT
npaBa U 00s3aHHOCTH. [IpocTO TmpeanonoKeHrue HE MOXKET O00s3bIBaTh K
JEUCTBHIO, OHO HHUKOIO HE WHTEPECYET.

[lepexoas K ciaemyroleMy BHAY KIACCH(PUKALMKM MPABOBBIX MPE3YMITLHMN,
HEOOXOJMMO OTMETUTbh, UTO 3ajJauei JTaHHOW padOThI SBISETCS HCCIEAOBAHHE
YTOJIOBHO-TIIPOLIECCYAJIbHBIX MPE3yMIILUH. OnHako, B YTOJIOBHOM
CYJIONIPOM3BOJICTBE MPUMEHSAIOTCS M MaTepUalIbHO-TIPABOBBIE MPE3YMIILIUH,
oTpax€HHble, B 4acTHOCTH, B YK P®. Ilo3ToMy, B 3aBUCUMOCTH OT pPOJH
Npe3yMNIMid B TPaBOBOM PEryJUpPOBAaHUM HMX MOXHO pa3leinTh Ha
MaTepUaAIbHO-TIPABOBBIE U MPOLIECCYaIbHBIE.

MarepuanbHO-TIPAaBOBOE 3HAYEHUE MPE3YMIIUU 3aKIIOYAETCS B TOM, UYTO
OHA MpeaonpeaeasieT NTPUMEHEHUE HOPMbI, B KOTOPOM BBIpa)k€Ha, JTMOO HOPM,
JIEUCTBHE KOTOPBIX BO3MOKHO JIUIIIb B CUJIy JE€UCTBUS CAMOM MPE3YyMIILUU, U TEM
CaMbIM OKa3bIBaeT BIIMSHME HA PEUICHHUE Jejla 1o cyuecrBy. Eciu HOpMoOWM
NpeaycMaTpuBaeTCa MOPAJIOK MPUMEHEHUST HOPM MaTepUajIbHOrO IMpaBa - 3Ta
HOpMa poLeccyanbHas’, MoxHo CKa3arhb, 4TO u HOPMBI
YTOJIOBHO-TIPOLIECCYAIBHOTO KOJIEKCA SABJISIOTCS OCHOBAHWEM NPUMEHEHHS HOPM

YrOJIOBHOTO KOJIEKCA.

! Ba6aes B.K. yka3. pabora. C.49-54.
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Ha ocHOBaHWM BBIIEH3IIOKEHHOTO MBI MOXKEM CHENaTh BBIBOJ, YTO BCE
npe3yminuu, orpaxénusle B YK P®, umeror, npexae Bcero, MarepuaibHO-
npaBoBoe 3HaueHue. ClenoBaTeNbHO, MPEACTABIACTCS MPABWIBHBIM CUUTATH
pa3feneHne MpEe3yMIIIUM HAa MATEPUAJIbHO-TIPABOBBICE M MPOLECCYyAIbHBIE B
3aBUCUMOCTH OT UX 3aKpEIUIEHUs B MAaT€pUAJbHOM WJIM MPOLIECCYATIbHOM IIpaBe,
HO C y4€TOM WX CIYXEOHOW pOJIH.

AHaM3  TPaBOBBIX  NPE3YMIIIHI,  OTPaXEHHBIX B  YTOJOBHO-
IPOLIECCYAIBHOM 3aKOHE, CBHUJETEIbCTBYET O HAIWYUM [PEANOJIOKECHUH,
MMEIOIIMX W IPOLECCYAIbHOE, U MAaTEpUAIBHO-IIPABOBOE 3HAYECHHUE, A TAKKE
MMEIOIIUX TOJIBKO IPOLECCyallbHOE 3HAaueHWe. TaK, 4YacTHBIM Ciydau
MaTepUaJIbHO-TIPABOBOT0 3HAYEHUS MPE3yMIIUKM HEBUHOBHOCTH OOBHHSIEMOIO
COCTOUT B TOM, YTO OHA MPEAONPEAEIAECT MPUMEHEHNE HOPM, HA OCHOBE KOTOPBIX
neno pemaercs mo cymiectBy (4.2 ¢r.208 VIIK P®D).

Ecnu matepuanbHO-TIpaBOBasi MPe3yMMIUs MOXKET OBITh ONMPOBEPrHYTA, TO
COBCEM HE HUCKIIFOYAETCSI BO3MOKHOCTh OTMEHBI COCTOSIBLLIETOCs pelmieHus. Tak, B
POCCUNCKOM TIpaBe JCUCTBYET MPE3yMMIMs UCTUHHOCTH CyJI€OHOrO pPEeIIeHUs, B
YaCTHOCTU TipuroBopa. I[lpuroBop MoxeT OBITh MpPU3HAH HE3AKOHHBIM U
HEOOOCHOBAHHBIM CYJIOM KaCCAI[MOHHOW M HAJI30PHOM WHCTAHIIMMA, a TaKXe B
cillydae TMEepecMoTpa JieJ MO BHOBb OTKPBIBIIMMCS oOcTosiTenbcTBaM. McTHhHa
MPUTOBOPA MOXKET OBITH MOJABEPTHYTa COMHEHHMIO U OTMeHeHa. [locTaHoBieHue
CJIeIOBaTeNs O MPEKPAIEHUH JIeNia 32 HEJJOKA3aHHOCTHIO YYacTHsl 0OBUHSEMOTO B
coBepiuieHun npectymieHus mo cr.208 VYIIK P®, kak nposiBiieHME npuHIHUNA
MPE3yMIIUU HEBUHOBHOCTH, TAKKE MOKET OBITh KaK UCTUHHBIM, TaK U JIOKHBIM.
Jpyron BUI NMpaBOBBIX MPE3YMIILUN COCTABIISIIOT MIPE3YMIIIAM, HaMpPaBICHHbBIC
Ha JIOCTH)KEHUWE WCTUHBI B YrOJIOBHOM IpOILIECCE.

Ha poctmxeHune MCTUHBI 10 YyroJIOBHOMY JI€JIy HAIpPaBIICHbI NPE3YMIILNH,
BIIMAIOLIME HA JOMYCTUMOCTh JOKAa3aTEeNbCTB. 3aKOHOM YCTAHABIIMBAIOTCS
HEOINPOBEP)KUMBIE W ONPOBEPKHUMBIE  MPE3yMIIIMM  JAHHOTO  BHUA.
HeonpoBepxuMble mpe3yMMIIUN UCXOSAT U3 TOTO, YTO €CIIU HE OBLIIN COOJIIOICHBI

MMpOoHCCCYAJIbHLIC ITpaBujia JOKAa3bIBAHUA, TO PE3YJIbTAT NOKAa3bIBAHWA HUYTOKCH.
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Takue mpe3ymmuuu OTpa)kK€Hbl B BHUAE O€3yCIOBHBIX OCHOBAaHHI K OTMEHE
npuroBopa (ct.345 VIIK P®) wu oTaenbHBIX TMpaBWI JOMYCTUMOCTH
JI0Ka3aTenbCTB. Ecnu nonynieHsl MeHee CylecTBEHHbIE HapYIICHHS], TO BCTYNAlOT
B CHWIy OIPOBEPKUMBIE IIpOLECCyalbHble npe3yMnuuu. lIpeanonoxenne
KHUYTOXXKHOCTW» J0KA3aTeNbCTBA OyAEeT OMPOBEPTHYTO, €CIIU MOATBEPKIACHO, YTO
HapylIEHUE HE OTPa3WIOCh Ha JIOCTOBEPHOCTH, MOJHOTE U OOBEKTUBHOCTU
JTOKa3bIBAHMS .

[Ipe3ymnuusa HEBUHOBHOCTH. KOHCTUTYLHMOHHBIA NPUHUHUII MPE3YMIILIHH
HEBUHOBHOCTH, BKJIIOYAET JJIEMEHTHI, 3aKpEIUIEHHBIX B CT. 49 Konctutyuuu Pd:
« 1. Kaxxp1it 0OBUHSEMBIN B COBEPIIEHUH MPECTYIIICHUS] CYUTAETCS HEBUHOBHBIM,
MIOKa €ro BUHOBHOCTh HE OyJEeT J10Ka3aHa B IPEIyCMOTPEHHOM (penepaibHbIM
3aKOHOM IOPSIZIKE M YCTAHOBJIEHA BCTYIHMBIIMM B 3aKOHHYIO CHIIy IIPUTOBOPOM
cyna. 2. OOBuHseMbli He 00s3aH JOKa3blBaTh CBOIO HEBUHOBHOCTB. 3.
HeycTtpannmble COMHEHMST B BHHOBHOCTH JIMIA TOJIKYIOTCSI B IOJIb3Y
OOBUHSIEMOTOM.

[Ton mpe3ymnne HEBUHOBHOCTH B TEOPHUH YTOJIOBHOIO ITPOLIECCA IPUHSATO
NOHUMATh CJIEyIOIIee MOJO0KEHUE - JIMIO, MOA03PEBAEMOE UM OOBHUHSIEMOE B
COBEPILIECHNN IPECTYIUICHUS CUYUTACTCS HEBHHOBHBIM JO TEX IIOp, IOKa €ro
BUHOBHOCTh HE OyJeT J0Ka3aHa B YCTAHOBJIEHHOM 3aKOHOM TOpSAJIKE
U YCTaHOBJICHA BCTYNUBIIUM B 3aKOHHYIO CHWJIy IIpuroopom cynal.
[IpakTryecku BO BCEX FOPUINYECKHX, TOJKOBBIX U APYTHX CIOBAPSIX MMPE3YMITLIHS
HEBMHOBHOCTH OIPEAEIIAETCS KaK MOJOKEHUE, COTIACHO KOTOPOMY OOBHHSIEMBIi
CUMTAETCS] HEBUHOBHBIM, MOKA €ro BUHA HE OYJET J0Ka3aHa B YCTAaHOBJICHHOM
3aKOHOM TIOPSAIKE?,

Crporosuy M.C. naBasi 1ogpoOHYIO MOJUTHKO - TPABOBYIO XapaKTEPUCTUKY

MPUHIUITY PE3YMIIIUA HEBUHOBHOCTH U €€ OCHOBHBIX CIIEJICTBUN, TOAYEPKUBAI

! Txatues B. O HEKOTOPBIX BONMPOCAX TEOPHH J0KA3aTENLCTB, 0OBMHEHHS 1 3aIuThl // Poccuiickas roctuus. 1994,
Ne 8. C. 16.
2 Teopust JI0KA3aTENLCTB B COBETCKOM yrosoBHoM nporecce / [Tox pen. H.B. Xoruna. M., 1973. C.349; Ctporosuu

M.C. Kypc coserckoro yrojoBHoro mpomecca. T. 1. - M., 1968. C. 351-352; Jlapua A.M. Ilpesymmuus
HEBHHOBHOCTH. - M., 1982, C.33.
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VCKJIFOUUTEIPHO BAXKHOE 3HAYCHUE HSTOTO NPUHLMNA JJISI CIEACTBEHHOM U
CyJ1eOHOM MpaKkTUKHU, cHOpMYIUPOBAI MpaBuiia 00 0053aTETLHOCTH JT0Ka3bIBAHUS
¥ 00 MCTOJIKOBAHMU HEYCTPAHUMBIX COMHEHHUM B MOJIB3Y OOBHHSEMOIO.

4.2 ct1. 49 Koncturyunu PO rinacut: «OOBUHSAEMBIN HE 00513aH IOKA3bIBATh
CBOIO HEBHHOBHOCTBH». P.X. SIKyNoOB cuMTaeT, 4To 3[€Ch CONEPKUTCS «OJIHA U3
COBOKYITHOCTH IIPABOBBIX HOPM, OTPAXKAIOIMX IPHHIIUII ITyOIMIHOCTU»?.

JlanHOE YTBEP)KJICHUE TPEJICTaBlAeTCS HE  OECcCIOpHBIM, HO
3aCITy’KMBAIOIIMM OCOOOTO BHUMAHHUS.

CrnenoBatenb, TPOKYpOp B CHUJy MNPUHILMIA MYOJUYHOCTH B YIOJOBHOM
npoiiecce 00si3aHbl MPOBEPUTHh MPUYACTHOCTH OOBUHSEMOTO K COBEPIIEHHUIO
MPECTYIUICHUs, 00sI3aHbl BBISIBUTH TaKXKe OOCTOSITENIbCTBA, €TI0 OMPaBIbIBAIOIIINE.
B cuiny »Toro mnpuHIMIIAa HMMEHHO OHHM O00si3aHbl JI0Ka3aTh BUHOBHOCTD
OOBHHSIEMOT0, HO HAJIO NMIPU3HATH, YTO OHU 3TO JIENAIOT U B CHIIy HEOOXOAUMOCTHU
OMPOBEP>KEHUS TIPE3yMIIIMU HEBUHOBHOCTU. Eciii oHa He OyleT OnmpoBEprHyTa,
He OyJIeT 10Ka3aHa U BUHOBHOCTh. OOBHUHSEMBIN B YTOJIOBHOM IIPOLIECCE €CIIU UTO-
TO U YTBEPXKAAET, TO HE JNOJDKEH ATO JOKA3bIBaTh. 3aKOH HE IPEIATCTBYET
OOBHMHSIEMOMY Y4acTBOBAaTh B JIOKAa3bIBAHUH, NIPEICTABUTH J10KA3aTEIBCTBA - ITO
ero npaso. bosiee Toro, 0OBUHSIEMBI M TOJI03PEBAEMbIl HE HECYT YrOJIOBHOU
OTBETCTBEHHOCTH 3a Jady JOKHBIX IIOKa3aHUM, a TaKKe 3a OTKa3 OT Jadu
MTOKa3aHUMU.

Cornacuo MatepuanaMm naeia Ne 1-211/2014 VisanoB A.M. oOBUHsIICA B
COBEpILICHUU NPECTYIUICHUH, npeaycMoTpeHHbix 4.3 c¢T1.260 YK P®, 4.3
ct.309 YK PO.

[Tpurosopom ot 26.11.2014 ycranosieHo, uto MiBanoB A.M. 0OBHUHSIICS B
npuHyxjaeHun csuaerens [letpoBa A.A. K gaye JOXKHBIX MTOKa3aHUW, a paBHO K

VKJIOHCHUIO OT Ja4d TIOKa3aHW, COCIUHEHHOM C YIrpoO30d YOHWICTBOM,

! Ctporosuy M.C. YueHue 0 MaTepHaIbHOM HCTHHE B COBETCKOM yTrOJIOBHOM IIpoliecce. - M., 1947, C.235-236; On
xe. [IpaBo 0OBHHAEMOTO Ha 3aIIUTY U pe3ymnuus HeBuHOBHOCTH / [Toa pen. B.M. Casunxoro. - M., 1984; Ox xe.
Kypc coBetckoro yrosnoaoro npotecca. T.1. -M., 1968. C.351

2 fxynos P.X. ykas. pabota. C. 16.
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MPUYMHEHUEM Bpe/la 3J0POBbIO C TPUMEHEHUEM HACUJIUS, HE OITACHOTO JJIs )KU3HU
WJIU 3/10POBBA.

Cyn, uccienoBas 10Ka3aTeNbCTBA, IPEACTABICHHBIE CTOPOHONM OOBUHEHUS,
HaxoauT, yTo BaHOB A.M. MOJJEKUT ONPaBAAHUIO MO JTAHHOMY COCTaBy 3a
OTCYTCTBHUEM B €T0 ACHCTBUSAX COCTaBa IMPECTYIUIEHUA, MPEAYCMOTPEHHOrO 4.3
ct.309 YK P®. AnHanusupys [OaHHBIE J10Ka3aTelIbCTBA, IPEIACTABICHHbBIC
CTOPOHAMH, CyJ IIPHIIEI K cieaytomemy. B coorBerctBum ¢ 4.4 ¢1.302 YIIK PO,
OOBHHHTENIbHBIA MPUTOBOP HE MOXET OBITh OCHOBAaH Ha MPEANOJOXKEHUSIX U
MOCTAHOBJISAECTCS JIMIIL MPU YCJIOBUHU, YTO B XOJI€ CyJ€OHOro pa3z0dupaTeanCcTBa
BUHOBHOCTh IOJCYAMMOIO B COBEPIICHUH NPECTYIUICHUS MOJITBEPKICHA
COBOKYIHOCTBIO HMCCJEJIOBAHHBIX CYIOM JIOKa3aTelbCTB. B gaHHOM ciydyae B
OCHOBY OOBHHHUTEJILHOTO IPUTOBOPA HE MOTYT OBITh IOJOKEHBI MOKa3aHUs
notepriepmiero  [letpoBa A.A., KOTOphle OH JaBal B XOA€ CYIeOHOro H
IIPEABAPUTEIBHOIO CIEACTBUSA, A0 3asBieHus IlerpoBa A.A. o TOM, d4TO
MOACYIMUMOTO OH OTOBOPWJI, MIOCKOJIbKY OHM HMYEM HE MOJTBEPKIEHBI, TO €CTh
OTCYTCTBYET COBOKYMHOCTh JIOKQ3aTEJIbCTB, IOJTBEPKIAIOIIMX BUHOBHOCTD
HNBanoB A.M. B mMHKpUMHHHpyeMOM eMy AesHuu 1no 4.3 c¢r.309 YK PO®. U3
noka3anuii ceujaetens Koporaesa A.B. cienyer, uro MBanoB A.M., XOTs U ObLI
arpecCUBHO HacTpoeH mo otHomeHuto K IlerpoBy A.A., Ho IletpoB B ero
MPUCYTCTBUHM HE OWil, yrpo3 yOouiicTBOM He BbICKasbiBasl. CBujeTenb Pribakos
A.A. TOSICHWJI, 94TO TOJBKO Jinib Bo3usl [lerpoBa A.A. B GoNbHHUILY, HO KTO €T0
n30un, IlerpoB He roBopmi. COrjlacHO 3aKJIIOYEHUIO 3KCIEpTa MO TEIECHBIM
noBpexeHusam y Ilerposa, [leTpoB nosicHu1, 4TO M30UITK €70 HEU3BECTHBIE JIHIIA.

Takum 00pazoM, CyJ1 TOCUUTAN, YTO IEPEUHUCIICHHBIE BBILIE I0KA3aTEIbCTBA
HOCST MPEIOJIOKUTENIbHBIN XapakTep U 0oJiee HUYeM He MOATBEPIKAAt0TCsl.

Hcxons u3 n3noKeHHOro, Cy MPUIIEN K BBIBOAY O TOM, uto VBaHoB A.M.
1o 4.3 ¢1.309 YK P® noanexut onpaBaaHuio 3a OTCYTCTBUEM B €r0 JI€MCTBUSX

COCTaBa MPECTYILIEHNs, Ha ocHOBanuu 1.2 4.1 ¢1.24 YIIK PO,

! Vronosnoe neno Ne1-211/2014 // Apxus TromMeHcKkoro pailoHHOTo cyaa TIoMeHCKoH 06acTH.
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[Ipe3ymniusa HeBUHOBHOCTH Ha3BaHa B.M. CaBUIIKMM  «...BEpHBIM
KOMIIACOM...» JJsi HAayKd O I[paBOCYAMM U BCEH MpakTUKU OOprOBI C
IIPECTYIHOCTBIO. «OT peanuzalMM 3TOr0 MPUHUMUIIA 3aBUCUT XapakTep
JEATEIBHOCTH T'OCYJAPCTBEHHBIX OPraHOB ... OT PEAJIbHOCTH 3TOr0 IPUHLHINA
3aBHCHUT IIOJIOKEHUE YEJIOBEKa B OOILECTBE M IOCyAapCTBE: MNEIIKa OH, BUHTHUK
MOKOPHBIA OOBEKT BIIACTHOIO BO3ACHCTBUSA Wiu ['paxnaHuH, JIMYHOCTB, YbM
paBa ¥ CBOOOIBI COCTABIISIOT BBICILYIO IIEHHOCTH) .

IIpe3ymmnuus MCTUHHOCTH IpUroBopa. B yromoBHO-mponeccyanbHON
JEATEIIBHOCTH CYTh €€ 3aKJIF0YaeTCs B TOM, UTO KaKJIbIi BCTYNIMBIIHMMI B 3aKOHHYIO
CHJIy IIPUTOBOP MPEIOIaraeTcsi MCTUHHBIM U 0053aTeNIeH AJ1 UCTIOJTHEHHS BCEMU
NPEANPUATUAMH, YUpeKIeHUsAMH, opranmzanusamu (ct.358 VIIK P®). Ilox
«UCTHHHOCTBIO» HOpMaTHBHOro akta - nuuier B.K. babaeB - cienyer nonumars
IPAaBUWJIBHOE OTPAXEHHE MM pEAIbHbIX YCIOBUN, OTHOLICHHUH, TpeOyrOmux
IIPAaBOBOTO BO3JCHCTBUS M IPABWIBHYI0 HX IOPHIAYECKYH0 OLEHKY. /[[Ba
BHYTPEHHUX OOCTOSTEIBCTBA ONPEACIISIOT MCTUHHOCTh HOPMAaTUBHOI'O aKkTa: 1) oH
JOJKEH MPABUIIBHO OTPaXaTh COCTOSHHE OOLIECTBEHHBIX OTHOIIEHHM, KOTOpBIE
ABJISIIOTCSL TPEIMETOM IIPABOBOTO PETYJIUPOBAHUA, T.€. YETKO MPEICTABIATH
HEOOXOJAMMOCTh M BO3MOXKHOCTh HUX IOPUJIWYECKOW periiaMeHTaluu; 2)
HOPMATUBHBIM aKT JOJDKEH JaBaThb MPABUIIBHYIO OPUAMYECKYIO OLEHKY
OOIECTBEHHBIM OTHONIEHUSAM?.  DTa OLEHKAa HAXOJUT CBOE BHIPAKEHHE B
ONPENEIEHHBIX IIPABOBBIX MPEANMUCAHUAX,  CAHKUUAX HOPUAUYECKUX HOPM,
pexoMeHaanusax U Tak gainee. [IpaBuibHOCTb €€ onpeznensiercs: 3 (PEeKTUBHOCTHIO
IIPaBOBOIO peryinupoBanus. «IIpoyHOCTH BOLIEAIErO B 3aKOHHYIO CHILY
cyeOHOro penieHusl, - eié B mponuioM Beke nucai M. 5. @olHuIKuii - cocTaBiseT
OJIHO U3 KOPEHHBIX TPEOOBAHUI IOPUIUYECKOTO CTpos. Biarmsan, cynom
BBICKA3aHHBIM, JOJDKEH TM0Jb30BaThCs HaJJIeKalM aBTopuTeToM. I, 06e3

COMHCHHU:, CaMU CYJbI, JOJDKHBI IIOJAaBaTh IMPHUMCP YBAKCHUA K 3aKOHHOM CHJIE

! Capuuknii B.M. IIpe3ymnnus HeBHHOBHOCTH. - M., 1997. C.2.
2 Boiikos U., Kproukosa E., Tpomuk C. Ewé oquu mar cyne6roit pepopmsl // Poccuiickast roctunus. 1995. Ne 4. C.

17-19.
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CyZIeOHBIX PEIICHH, TOTOMY, YTO UX HEMOCTOSHCTBO, TPOU3BOJI U MPOTHUBOPEUUS
COCTABJISUIM Obl HACTOSAINMK I1030p VIS CyAeOHOro BEIOMCTBa»l.

[Ipe3ymIus HICTHHHOCTH CYA€OHOTO PelIeHUs CBOUMH KOPHSIMH YXOJHT B
JpeBHEE PUMCKOE TIPaBO, TJIe HaXOIuIa BeIpakeHre B Gpopmydie - res iudicata pro
veritate accipitur (habetur) — cyneOHoe peleHre NPUHUMAETCS 3a HUCTHHY.

N3ydeHne mNpakTUKU TMOATBEPKIAET, UTO BBIHECEHHBIC IPUTOBOPHI B
OOJBIIMHCTBE CBOEM SBIISIIOTCS WCTUHHBIMU W CIIPABEIJIUBBIMU, HO HMEIOTCSA
OPUMEPBI, CBUICTEILCTBYIONIME OO0 OIMMMOOYHOCTH HEKOTOPBHIX CYyAeOHBIX
pelIeHn, X HE3aKOHHOCTH, JIM0O He0OOCHOBaHHOCTU. «Ciyyaercs cyaeOHoe
peleHrue BOOOIIE HE COJASPKUT MOTHUBOB, JIMOO OHM HE OXBaTHIBAIOT
HCCIIEJIOBAHUE BCEX JOKA3aTEIbCTB... M3BECTHBI M ciydau, KOTJa MOTHBBI HE
COOTBETCTBYIOT KOHEUHBIM BBIBOJIAM U MEXy MOTHBUPOBOUYHON U PE30JIOTUBHOM
YacTsIMU HaOJIOJAeTCsi HECOOTBETCTBHME. IJTO O3HA4YaeT HEOOOCHOBAaHHOCTH
pemenus»? cr. 306 VIIK PO®.

[IpuroBop TroMeHckoro paiioHHOrO cyna TromeHckol oOmactu oT 26
HOs1I0pst 2014 roxa B orHomeHun MBaHoBa Alnekces MuxaiioBudya B 4acTH €ro
onpaBaanusa 1o 4.3 cT. 309 YK P® cyneOHol Kosuierueit no yrojioBHbIM JiejiaM
TrOMEHCKOTO 00JJaCTHOTO CyJa OTMEHEH, YTrOJIOBHOE [eJ0 B JTOW YacTH
HaIlpaBJIEHO Ha HOBOE CyJeOHOE pa30MpaTeNbCTBO B TOT K€ CYJl B MHOM COCTaBe
CO cTamuu CcyaeOHOro pa30upaTeNbCcTBa, B CBA3M C HApYUIEHUEM CYAOM
npeaycMoTpeHHbIX cT. 42, 4. 3 ¢1.278 VIIK P® npaB norepneBIIEro, 4To
orpanuuuiio npaso [lerpoBa A.A. Ha peoCTaBIEHUE I0KA3aTEIbCTB, YTO MOTJIO
MOBJIMATh HAa TOCTAHOBJICHHE 3aKOHHOTO, OOOCHOBAaHHOTO U CIPAaBEJIUBOTO
MIPUTOBOpPA, TOCYUTAB JAaHHOE HAPYIIEHHWE YTOJOBHO-TIPOIIECCYAIbHOTO 3aKOH
CYIIECTBEHHbIM M HE TMOJJIEKAIIUM YCTPAaHCHHIO B CyJe aleIsSIUOHHON

I/IHCTaHHI/II/IS.

! ®oitnuukuit U.4. yxas. padora. C.110.
2 3aitnes U. Cyne6Hoe pelieHne Kak NpoLeccyanbHblil 1oKyMeHT // Poccuiickas roctunus. 1995, Ne4. C.20-21.
% Vronosuoe neno Nel-211/2014 // Apxue Tromenckoro paiionHoro cysaa TromeHckol obnacTu.
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VYKka3zaHHblE HapylIEHHs CYAOM YTOJOBHO-IIPOLIECCYaJbHOTO 3aKOHA
MOBJICKJIM OTMEHY ONPaBAaTEIbHBIX IPUTOBOPOB C HAMPABIICHUEM JIejIa Ha HOBOE
cynebHoe paszoupartenbcTBo. CreayeTr OTMETHTh, YTO B OOOMX Ciy4asx TMpH
NOBTOPHOM PacCMOTPEHUM YTOJOBHBIX €Nl MOCJIE OTMEHBI OINpaBAaTEIbHOIO
PUTOBOpa MPUHUMAIOTCS MPOTHUBOIIOJIOXKHBIE PEIICHHUS, T. €. MOCTAHOBJISIOTCS
OOBHHHTEIIbHBIE TIPUTOBOPHI.

AHanu3 MarepuanoB CyJIeOHOM MPaKTUKUA CBHUIIETEIBCTBYET O TOM, 4YTO
OOJBIIMHCTBO YTOJOBHBIX JIeJl PAacCMAaTPUBAETCS B CTPOTOM COOTBETCTBHH C
JNEUCTBYIOLIIUM 3aKOHOJATEIbCTBOM Ha OCHOBAaHMM BCECTOPOHHETO, MOJHOIO U
OOBEKTHUBHOTO HCCJICIOBAHUS M OIICHKM BCEX OMNPABIBIBAIOIINX OOBUHSEMOIO
JTIOKA3aTeJIbCTB B X COBOKYNMHOCTU. Kak npaBuiio, BEIBOJBI CyJ]a O HEBUHOBHOCTH
MPUBJICYEHHBIX K YTOJOBHOM OTBETCTBEHHOCTH JIMI[ MOTHBHUPOBAHBI C
MIPUBEICHUEM CCBUIOK Ha HCCIEJOBAaHHbIE [I0KA3aTENbCTBA, C YKa3aHUEM B
MPUTOBOPAX, MO KAKOW MPUYMHE T€ WM UHBIC J0KA3aTeJbCTBA MPUHSITHI WIH
OTBEPTHYTHI CYJIOM. B
cootBeTcTBUM € 4. 1 c1. 297 VIIK P® npuroBop cyaa J0KEH ObITh 3aKOHHBIM,
O0OOCHOBaHHBIM W  CIPABEAJUBBIM,  [O3TOMY TNpH  OCTAHOBJIEHUU
ONpaBAATEIBHOTO MPUTOBOPA JOJKHBI MOJYYUTh OLIEHKY BCE PACCMOTPEHHBIE B
CyJe0HOM 3acelaHMM J0Ka3aTeIbCTBA, KaK MOATBEPKIAAIOIIME BBIBOJBI Cy/a IO
BOIIpOCaM,  pa3pelmiaeMbiM TP [OCTAHOBJIEHUUM  IPUTOBOPA, Tak W
MPOTUBOPEYAIIE 3THUM BBIBOJIAM. Hu onHO noka3arenbcTBO, Ha KOTOPOE
ONMMpajoch OOBUHEHWE, HE JOJDKHO OCTaThCsi 0€3 aHaiu3a.

Heob6xogumo oOpaTuTh BHHMaHHE Ha HEOOXOJIMMOCTH  CTPOTOTO
coOII0IeHUA TpeboBaHU 3aKOHa 0 COJIep>KaHUU BBOJITHOMH,
ONMCATEIIbHO-MOTUBUPOBOYHONM M PE30JIOTUBHOM 4YacTel OIPaBAaTEIbHOIO
IIPUTOBOPA. B coorBerctBum ¢ 4. 1 cr. 305 VIIK P® B
ONMKCATEIbHO-MOTUBUPOBOYHOM YaCTH ONPABIATEILHOTO MPUTr0BOpa 0043aTEIBHO
JOJDKHBI  OBITh W3JIOKEHBI: 1) CYIIECTBO NPEIBSBICHHOTO OOBUHEHUS, 2)
O00CTOSITEILCTBA YTOJOBHOTO JIeNia, YCTAaHOBJICHHBIE CYAOM; 3) OCHOBAHUS

OmpaBAaHus MOJACYIMMOI0 U JI0Ka3aTelbCTBA, UX MOJATBEPKIAIOIINE; 4) MOTHUBHI,
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N0 KOTOPBIM CYJ OTBEpraeT JOKa3aTelbCTBA, MPEACTABICHHBIE CTOPOHOM
OOBHHEHUS; 5) MOTHUBBI PELLICHUS B OTHOILIEHUU T'PAKIaHCKOTO MCKa.

[Ipe3ymmnius UCTUHHOCTH MPHUroBopa ompoBepxkuma. OJHAKO 3aKOHOM B
HEJSIX MAaKCUMAJIbHON OXpaHbl MpaB TPa)/J1aH yCTaHOBJIEHBI HEKOTOPHIC U3bSTHUS
U3 O3TOro IpaBHIIA. Tak, ompoBepykeHHE OOBMHUTEIBHOIO IPUTOBOPA,
OTIpE/IETICHUS] UM MOCTAHOBJICHHS Cy/la MO MOTHBAM MSTKOCTH HaKa3aHWs WU
HEOOXOJUMOCTH TNPUMEHEHUS K OCYXKIEHHOMY 3aKOHa O 0oJee TSKKOM
IPECTYIUIEHUH, OTMEHAa OIpaBAaTEeIbHOIO IPUTOBOPA, ONPEACIICHUS WIH
MIOCTAHOBJICHUS CyZa O MPEKpaIleHU! Jieja B MOpsaKe Haa3opa Ju00 Mo BHOBb
OTKPBIBIIUMCS OOCTOSITENIbCTBAM JIOIYCKAETCs JIMILb B TEUEHUE TOAa CO JHS UX
BCTYIUICHHS B 3aKOHHYIO cuity (cT. 373 u 385 VIIK P®). Ilo ucreuenuu roga
NPE3yMIIIKUA WCTUHHOCTU JaHHBIX PEHICHHH NpHOOpeTaeT HEOMpPOBEPKUMBIMA
xapakrep. E€ 3HaueHue cocTouT B HEOOXOIMMOCTH OOECHEUMUTH YCIOBHS IS
HOpPMaJIbHOM CyZIeOHOM pabOoThI, UCIIOIHEHUS IPOBO3TIIAIEHHBIX PUTOBOPOB.

[Ipesymnuus 1o6ponopsAoYHOCTH rpaxaad. OOuienpaBoBas Mpe3yMIILHs
TOOPOTMOPATOYHOCTA TPaXJaH HAXOAUT CBOE TMPHUMEHEHHE B YTOJIOBHOM
npoliecce.

[TonsiTe  AOOPONOPSAAOYHOCTH  SIBISIETCS  3TUYECKHMM [0  CBOEMY
MIPOMCXOXKICHUIO U XapakTepy. Ero mcmonb3oBaHue B MPAaBOBOM PETYIHPOBAHHUH
€CTh OJIMH U3 YaCTHBIX CJIy4aeB B3aUMOJICHCTBUS MpaBa U MOPAJIv, UCIOJIb30BAHUS
I[PAaBOM JTUYECKUX IIOHSITUH, KaTETOPHUHU. VIIK PO B nenom B KaudecTBe
(dbyHIaMeHTa UMEeT HpaBCTBEHHbIEC Hauana. FEmeé B cynednuke 1497 rona Ob110
samucano: «Penrenus cyaa T0KHBI ObITh CIIPaBEIMBLIMU». 3aKOH, €10 3HaHHE,
0€3yCIIOBHO  CBSI3aHbl C MOpaJblo, C MOpPaJIbl0 B KOHKPETHOM CcCllydyae
XPUCTUAHCKOM.

Mopanb sBsIETCSI CYIIHOCTBIO JIIOOOM peluruu, 3JI€MEHTOM B Pa3BUTHH
J000r0 4YeI0BEYECKOro OOIIecTRa. Ot0 (opMa co3HaHUA JIOACH B BUJE

MOpAJIbHBIX TpeOOBaHUN U ApTyMEHTOB.

! Cyne6nuku Moanna 111 u Moanna IV 1497, 1550 r.r. - Xapskos, 1915. C.1-62.
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JloOpomopsimouHOCTRI0  TpU3HAETCS  o0pa3  TOBEACHUS  YETIOBEKa,
XapaKTepU3yIOIIHMICS  COONIIOJICHHEM  TIpaBWJ, HOPM, YCJIOBUH  >KW3HH,
MPUHITUTIOB, CUHUTAIOIIMXCS TOJOKUTEIBHBIMU C TOUYKH 3PEHHUS KaKOTO-JHOO
TOCIIO/ICTBYIOIIETO KJlacca WM OOIIECTBa B IEJIOM.

K kareropum  100OpOnOpSIOYHOCTH TECHO  MPUMBIKAET  IOHSTHE
n00pocoBecTHOCTH.  «Jl0OpocoBecTHOCTh - J00pas COBECTh, MPaBOJYIIHUE,
YECTHOCTh, MPABIMBOCTh, OOTrOOOA3HEHHOCTH B mocTynkax»'. B mpase
00POCOBECTHOCTh MOHUMAETCSI HECKOJIBKO MO-Ipyromy. OCOOEHHOCTHIO MOHATHS
TOOPOCOBECTHOCTH B YTOJIOBHO-TIPOIIECCYAIbHOM TpaBe SIBISIETCS 3HAHHUE JTHOO
HE3HaHHE CYOBEKTaMM TMpoIlecca HOPM IIpaBa, IOPUIUYECKUX (HAKTOB H
COOTBETCTBYIOIIIEE, BBITCKAIONIEE M3 JAHHBIX HOPM, UX TOBEACHHE, Oyap  TO
NelcTBUe WM Oe3eicTBHE.

CMbICT TIPE3yMIIIUU TOOPOMOPSIIOYHOCTA U COCTOUT B TOM, YTO BCSKHUH,
MOKa HE JIOKa3aHo oOpaTHOE, NpPEArnoJiaraeTcs I0O0pOMOPSIOUYHBIM: guisgue
praesumitur bonus, donee probetur contrarium ( xaxaplii MpeanoiaracTcs
XOPOIIMM, TI0Ka IPOTHBHOE He OyaeT I0Ka3aHo )>.

3HauCHWE  TPEHANONOKEHUS  JOOPOIMOPSAOYHOCTH  3aKIIOYaeTcs B
OCBOOOXKJICHUM JUIIA, B TMOJIH3Y KOTOPOTO OHO YCTaHOBJIEHO, OT OOsS3aHHOCTEU
JIOKa3bIBaTh CBOI0 HEBHHOBHOCTH. TakuM 00pa3oM, JaHHAs MPE3yMITIIHS
pacnpenenser OpeMsi OKa3blBaHHMsS 110 YroJOBHOMY jneny. [Ipesymmius
HEBUHOBHOCTH, SBJISISICH TPOSIBICHUEM MPE3YMIIIHUH  JOOPOMOPSI0YHOCTH,
BBITIOJTHSET POJIb TapaHTHH OXPaHbI IMPaB dYEIOBEKa W OOYCIaBIMBAET TaKOE
MOJIOKEHUE CTOPOH, TaK pacrpeeisieT OpeMs J0Ka3bIBaHUs, YTO CO3AAI0TCs OoJiee
ONaronpusATHBIE YCIIOBUS JUIS yCTAHOBIEHHS WCTUHEL.

Hapsny ¢ npesymmniuenn gooponopsiiounoctd B YIIK PO umeer mecto
Npe3yMIIus HE JOOPOMOPSAOYHOCTH U HEKOMIIETEHTHOCTH CyOBEKTOB

YTOJIOBHOTO IIpomecca. TaKOBBIM, KaK Mbl YK€ YKa3bIBaJIl BBIIIC, SBJISCTCSA

! Nans B. TonkoBbIi clI0Baph )KUBOTO BETMKOpycckoro s3bika: T.1. A-3. - M., 1981. C.445.
2 babaes B.K. [Ipe3ymmimu B coBeTckoM npase. - [opbkuid, 1974. C.88.
3 Vronosuerii mponecc: Yuebnuk / ITog pexn. B.I1. Boxbesa - M., 1998. C.168.
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npasuiio cT. 135 VIIK P® 06 yyacTuu NOHATHIX IPU MPOU3BOICTBE CIEICTBEHHBIX
JENUCTBUN, KOTOPBIM MPE3IOMUPYETCA, UTO 0€3 UX y4acTus ClieJ0BaTelb HApYIIUT
3aKOHHOCTh €ro TMPOM3BOJCTBA M OYIYT CO3JIaHbl YCIOBHUS [UIsl APYTUX
3JI0yHOTPEOJCHU C €ro CTOPOHBL. YUaCTHIO TMOHATHIX B CYJOMPOU3BOJICTBE
MOCBSALIEHB PabOThl MHOTMX aBTOpoB. OJHM paTyOT 3a COXpaHEHUE W
pacIlIMpeHre TaHHOTO HHCTUTYTA, APYTHE BBICTYIAIOT 3a €r0 OTPaHUYCHHE WM
IOIHBIA  OTKas!,

[Ipesymniusa He m00pomopsaouHOCTH 3akpervieHa B cT. 122 VIIK PO,
COrJJaCHO KOTOPOW JIMIO, MBITAIOUIEECS CKPBIThCS, MOIJIEKHUT 3aJEpHKAHUIO.
HeoObeKTUBHBIM  MpeAnojaraeTcsi JIMLIO, OCYLIECTBISIIOIIEE  YTOJIOBHOE
CYJOIIPOU3BOJICTBO, €CIIM OHO SBJISIETCSI POJCTBEHHUKOM OJHOTO M3 YYaCTHUKOB
YTOJIOBHOTO MPOIECca U MOMJICKUT B TaKOM citydae otBoay (cT.cT.59-61). Emg
VYcra YronoBHoro cyaornpou3BojacTBa 1864 r. B ¢1.85-87 copepxan ciayyau u
MOPSIZIOK  YCTPAHEHUSI CYIbU, a CT. 93 - yCJIIOBUSL HE JOMyCKa K CyAeOHOMY
pa3OupaTeNbCTBY?,

Takum oO6pa3zoM, NpeAnoaoKeHue He JTOOPONOPSIOUHOCTH TPAKIAH TAKXKE
HaxouT cBo€ oTpakenue B YIIK P® u, kak nrobas qpyras nmpaBoBas pe3yMITLIHS,
MOpPOKJAeT MpaBa U OOS3aHHOCTU ONPEACNEHHBIX CYOBEKTOB YIOJOBHOTO
npouecca®. TIpeanonoxeHue o0 TOM, 4TO CIENOBaTelb OOIATaeT HEOOXOUMBIM
MIPABOCO3HAHUEM, HYKJAETCA B YKPEIUICHHUH, B TOM YHCIE€  OTrPAaHUYECHHUEM
y4acTUsl TOHSATBIX B TaKUX CIJIEICTBEHHBIX JEHUCTBUSX KakK OCMOTp MecTa
MPOUCIIECTBUS B HOUHOE BPEMSI U B OTAAIIEHHOM MECTHOCTH, OCMOTP JOKYMEHTOB,
MPEAMETOB, OCBHUJCTEIHCTBOBAHUSI TMPU  OMPENETEHHBIX OOCTOSITENbCTBAX, A
TaK)Ke BO BCEX CJICICTBEHHBIX IEUCTBUAX, PUKCUPYEMbIX HA BHJI€OANIapaTypy.

[Ipesymmnuus 3HaHMS 3aKkoHA. BriepBble JaHHOE TMOJOXEHUE ObLIO

copMyIHPOBaHO B pUMCKOM TIpaBe B Buje ¢opmyst ignorantia juris, guod guisgue

! Capkucsnn T'.II1. TloHATEle B COBETCKOM yrojoBHOM mporecce. - Tamkent, 1975. C. 16; Ileiipep CJI
CrieicTBeHHBIE ACHCTBHS - cCUCTeMa W mpoueccyaibHas opma. - M., 1971. C.77; Beixockuit U. Iousteie //
Coumanucruueckas 3akoHHOCTE. 1972. Ne 4. C.45; Xutposa O.B. ykas. pabora. C.72-79.

2 Poccuiickoe 3akonozarenbcteo 10-20 Bexos. T.8. Cynebnas pedopma. - M., 1994,

3 AcnanoB B. Yiopsaouunts npoiecc otBoja cyuaei // Poccuiickas roctuuust. 1994, Ne 4. C.55.



33

tenetur scire non excusat ( He3HaHHE 3aKOHA, 3HAHUE KOTOPOTO MPEAIoIaraeTcs,
HE CIIY’)KUT M3BHHEHHMEM JUIS JIMIa, HAPYIIMBIIETO 3aKOH ) ¥ nemo ignorantia juris
recusare potest ( HUKTO HE MOXKET OTrOBapWBATHCS HE3HAHWEM 3aKOHa ).
Hanpumep, rpakJJaHiH HE COBEpPIIAET MPECTYIUIEHUSA, T.K. OH 3HAET, YTO KPacTh
yyue Bellu ( Opath ux 0e3 pa3pelieHust ) Heab3s, OCYKIaeMO CO CTOPOHBI JPYTHUX
9IeHOB oOmecTBa. B cuimy 3THX K€ MPpUYHMH, pacKasHHs OOBUHSEMBIN MOXKET
cAenaTh YHUCTOCEPACYHOE IMPU3HAHUE, YTO, B CBOK OYEpEeldb,  SBISIETCA
CMSITYAIOIIMM OTBETCTBEHHOCTH OOCTOSITEIHCTBOM.

Takue 00CTOATENHCTBA, KaK ydacTHe B  OOCYXKIEHHHM  BaKHBIX
3aKOHOIIPOEKTOB JIMYHO, Yepe3 OOIIECCTBEHHBIE, MPABOTBOPUYECKUE OpraHU3aIlNH,
NOBCEJHEBHAsA I€yaTh, pPaauo, TEJIEBUJCHUE, OINPEACNEHHBIA  MOPSIOK
ONnyOJIMKOBAaHHS. M BCTYIUICHUS B CHJIy Pa3IMYHBIX 3aKOHOJATENBHBIX aKTOB!,
CIIEUAJIbHbBIC Pa3bSICHUTEIIbHbBIC MPOTPaMMBbl, IPaBOIIPUMEHUTENbHAS
NEeSATEIbHOCTb, YBICUEHUS JIIOJIEW CIIOCOOCTBYIOT PACHIMPEHHUIO 3HAHUS 3aKOHOB
rpaX/IaHAMU U JIOJDKHOCTHBIMU  JIMIIAMU.

[Ipe3ymmus 3HaHUS 3aKOHA B ONPEACIEHHBIX YCIOBUIX UMEET HECKOIBKO
MTOJIMTHYECKYIO OKPACKY. «... BCAKMU YMHOBHHK U CyJbsl IPEAMNOJNATAOT. .., YTO
KKl paOounii 3HAET 3aKOHBI... Pabouume MOTYT 03HAKOMUTHCS C 3aKOHAMH
TOJIBKO TOT/Ia, KOTJa UM MPUAETCA CaMUM MPUMEHSITh 3TH 3aKOHBI U CIIBIIIATh U
BHJIETH Cy/JI 110 3TUM 3akoHam»?. U. Bekkapua mucai: «...C4acT/IMBa Ta HALMS, TIIE
3HaHME 3aKOHOB HE COCTABIISET HAyKm»’,

HexoTopbie aBTOpbl MNPUUUCIAIOT MPE3YMIIUIO 3HAHUA 3aKOHa K
(GUKTUBHBIM TTOJIOKEHUSIM. DUKTUBHBIN XapakTep MPEe3yMIIus 3HAHUS 3aKOHOB
MpUOOpETAET JUIIL MPU OTCYTCTBUHM PEaTbHON BO3MOXHOCTH O3HAKOMUTHCS C

COACPIKAHHUEM ITPABOBBIX aKTOB.

! 3akon P® or 14.06.94. Ne 5-®3 «O mnopsake onyOGAMKOBAHMS M BCTYIUIEHHS B CUIy (helepalbHbIX
KOHCTUTYIITMOHHBIX 3aKOHOB, (emepalbHbIX 3aKOHOB, akToB mnanat PenepanmpHoro CobOpanus» (Cobpanue
3akoHomarenscTBa PO, 1994, Ne 8). C. 801.

2 Jlenun B.W. Iomu. co6p. cou. T.4. C.278.

% Bekkapua U. ykas. pabora. C.397.
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B yrosnoBHo-nipo1ieccyanbHON AeSITENbHOCTH, JOKHOCTHBIE JUIA 00sS3aHbI
coriacHo TpeboBanuil cT.58 VYIIK P® u pykoBoasmmx paszbsicHenuii [lnenyma
BepxoBHoro Cyna He TOJIBKO HE BBIICHATH 3HAaHUE 3aKOHA, a B KaXIOM
KOHKPETHOM CIIydae pa3bsACHATH CyOBEKTaM YTrOJOBHOIO Mpoliecca TpeOOBaHHUS
3aKOHA UX MpaBa U 00s13aHHOCTH. B ciryuae HEBBITIOIHEHUSI TAHHBIX TPeOOBaHUI B
psiie CIy4yaeB MOJIyYEHHBIE JOKA3aTeNIbCTBA MPU3HAIOTCS HEAOIYCTHUMBIMH, YTO
BJIEYET 3a cOOOM OTMEHY TeX WJIM MHBIX pemieHud. Hampumep, He pa3zbsicHeHUE
notepnesiieMy, oopuHsiemMomy 4.1 c1.51 Konctutynuu P® unu e€ HapyiieHue
BIEYET NPHU3HAHUE JOKA3aTENLCTB HEJNOMYCTHMBIMM M OTMEHY IIPUroBopal, He
pa3psicHEHHE TMpaB M OOA3aHHOCTEH SKCIEpTy, BIEUYET HENOIYCTUMOCTh
PE3YIBTATOB IKCIIEPTU3bI, HEBO3MOKHOCTD ITPUBIICUYEHHUSI DKCIIEPTA K YTOJIOBHON
OTBETCTBEHHOCTH B CIIy4ae JadM JIOKHOTO 3aKIIOYCHHS.

N3 ckazaHHOrO0 MOXHO cJieJaTh BBIBOJ O He3HaHuu TpeboBanuit YIIK PO
OOJBIIMHCTBOM CYOBEKTOB, YTO OTPULATEIBHO BIHUAET Ha 3()PPEKTUBHOCTH
peanu3aly MU CBOMX MHTEPECOB WJIM JIOJDKHOCTHBIX 0O0si3aHHOCTEH. JlaHHOE
MOJIOKEHUE MPECTABISAETCA CYIIECTBYIOIIMM B CHIIy CHENU(UKH YTOJOBHO-
npoleccyalnbHbIX OTHOWIEHWU. JlaHHas mnpe3yMmuus Npu3BaHa OOECIEUYHTh
OoJbIlIME TapaHTUU NPaB M CBOOOJ UeJIOBEKa, UX pean3allii0, YCTaHOBJICHHE
OOBEKTHUBHOM MCTHUHBI MO YIOJOBHOMY JEly C eiablo 3QQHEKTUBHOCTH

PACKpPBITHUS MPECTYIUICHUS.

I'JTABA 2. ITIPE3YMIIIUA HEBUHOBHOCTH

! C6opuux Iocranosnenuii Inenymos Bepxosueix Cynos CCCP u PCOCP (P®) 1o yrojoBHeIM jenam. - M.,
1997. C.535.



35

2.1. Pa3BuTHe npeacTaBJIeHUI 0 MOHATHH U 3HAYEHUN NPe3yMIIUH

HEBHHOBHOCTHU B IOpHI[quCKOﬁ HayKe

[IpencraBienne 0 Npe3yMnyMyu HEBUHOBHOCTH KaK OJHOM W3 IMPUHIIUIIOB
YTOJIOBHOTO CYJOIPOM3BOJICTBA CIOXKWIOCH AaBHO. IIpoToTMmnom mpe3ymnuuun
HCBMHOBHOCTH WHOT/Ia HA3bIBAIOT JPCBHEPUMCKYIO Gopmyiy praesumptio boni
Viri, 4YTO O3HaYaeT: Y4YacTHUK CyIeOHON TsDKOBI CUMTACTCS JCHCTBYIOIIUM
T0OpPOCOBECTHO, IOKAa MHOE HE JI0Ka3aHO.

BO3HUKHOBEHHE MPEACTABICHUNM O IMPE3yMILUM HEBUHOBHOCTH B
YTOJIOBHOM IIPOIIECCE M MPABOBOE 3aKPEIUIEHUE OTIEIBHBIX €€ I0J0KCHUN
CBA3aHO ¢ aHrnurckon Benukon Xapruent BonbHocreit 1215 1. Cratesa 39 Xaptun
rnacuT: «Hu onuH cBOOOAHBIN uYeaoOBEeK HE OyJeT apecTOBaH WJIM 3aKJIIOYEH B
TIOPbMY, WJIH JIMIIEH BJIAJICHUS, WIH OOBSIBIIEH CTOSAILMM BHE 3aKOHA, UJIM U3THAH,
WIH KaKUM-JIMOO MHBIM CIIOCOOOM 00€30JI€H, U MBI HE MOI/IeM Ha HEro MHave,
KaK 110 3aKOHHOMY IPHTOBOPY PaBHBIX €ro (€ro MmIPOB) U MO 3aKOHY CTPAHBI».
«Huxomy He Oyaem mpopaBaTh MpaBa U CHOPABEAJIMBOCTH, HUKOMY HE Oyaem
OTKa3bplBaTh B HUX WJIM 3aMeqnarh ux» (cr. 40 Xaptum BoabHocreii)!. Kak
ormeyaeT [[.M. IleTpyiieBckuii, mpaBoM «Cy1a paBHBIX» 001a1aJI1 JUIIL OapOHBI,
KPEMOCTHBIE KPECThSHE K€ MOUIekKAIU Cyy Ppeojiana, I0ATOMY HEJb3sl TOBOPUTh
O CO3/aHMM XapTHEW paBHOrO JJIA BCEX Cyla NPUCSHKHBIX, ITOJYMHEHHOIO
TOIBKO 3aKOHYZ.

Pa3BuTHEM OTIENBHBIX MOJOKEHUN NPE3yMIIINA HEBUHOBHOCTU B AHIIINH

sBisiercs npunstue Habeas Corpus Act (1679 r.), 4To MO3BOMSIET OTACIBHBIM

1 YenbnoB-bebyroB M.A. Kypc yronoBHO-TIpOIECCYaIBHOTO MpaBa: OYEPKH MO UCTOPHH CyJa U YTOJOBHOTO
nporecca B paboBiIafeabuecknx, peotalibHbIX U OypxKya3HbIx rocynapcreax. CI16.,C. 316.

2 Tlerpymesckuii [I.M. Benukast xapTusi BOJIbHOCTEH M KOHCTHUTYLIMOHHAs OOpb0a B aHIJIIMICKOM OOIIECTBE BO
Bropoii nosoBuHe XIII Beka. Uzn-Bo 2-¢. M., 1918. C. 45.
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YYEHBIM FOBOPUTH O MPE3YMIILMUNA HEBUHOBHOCTH KaK O MPUHLMIIE aHTJIMICKOTO
Oyp Kya3sHOTO yroJIOBHOIO Ipoueccal.

B wucropum CcpenHEBEKOBOM KOHTMHEHTAJIBHOW EBponbl mnpesymmnuus
HEBMHOBHOCTH HE UMEJIA pACIPOCTpaHEeHHsI. BriepBble Ha TEpPUTOPUN KOHTHHEHTA
apHOM EBpomnbl mpe3yMiiiys HEeBUHOBHOCTH Obljla 3aKperuieHa B Jlexnapanuu npas
yenoBeka W rpaxknannHa ®dpanirysckon pecryomuku 1789 r. M.C. CtporoBud
noJiaraeT, 4yTo B Jlekapaiiuu npe3yMIiius HEBUHOBHOCTH ObLl1a chOpMYIUpOBaHA
HE KaK CAMOCTOSITEJIbHBIN TPUHIIMII, & JINIIb KaK pTYMEHT IPOTHB YPE3MEPHBIX
Mep TPHHYXIECHHS M3-3a HEPEIIUTEILHOCTH OYpiKya3HOTO 3aKOHOIATENs,

BaxHpiM 1m1arom B OpUAMYECKOM OGOPMIIEHHH U 3aKOHOAATEIBHOM
3aKpeIICeHWH CcTajla BceoOlas JeKjapauusi T[paB YeJIOBEKa, MPUHATAS
['enepanpHoil Accambneeit OOH 10 pexabpss 1948 r. B Heill npesymmuus
HEBUHOBHOCTH c(opMyiHpoBaHa cieayoumm ooOpazom: «Kaxablii uenoBex,
OOBHMHSIEMBII B COBEPUICHUU MTPECTYIIEHUS, UMEET TPABO CUYUTATHCS HEBUHOBHBIM
710 T€X MOp, MOKa €ro BUHOBHOCTh HE Oy/IE€T YCTaHOBJIEHA 3aKOHHBIM MOPSIKOM
MyTEM IJIACHOTO0 Cy1Ie0HOT0 pa3oupaTesbCTBa, MPU KOTOPOM EMY 00ECIIEUHNBAIOTCS
BCE€ BO3MOXHOCTU i 3amuTh» (. 2 cr. 11). Ilynkr 2 ct. 6 EBpomnelickoit
KOHBEHIIUM O 3alllMTEe MPaB YEJIOBEKA M OCHOBHBIX CBO0Oa OT 4 HOsi0pst 1950 .
rinacut: «Kaxaplii 0OBUHSEMBIH B YrOJIOBHOM NPECTYIUIEHUH PacCMATPUBAETCS
HEBUHOBHBIM JO T€X IIOp, MOKAa €ro BHHAa HEe OyAeT [0Ka3aHa 3aKOHHBIM
nopsiAKOM».  MeXIyHapOAHbI MaKT O TPaXAaHCKUX M MOJUTHYECKUX MpPaBax,
npuHATHIA ['enepanbHoii Accamb6neeit OOH 16 nexabps 1966 r., B m. 2 ct. 14
3aKpenwI MPE3yMILUI0 HEBUHOBHOCTH KAaK BaXXKHBIM NPHHIMI YTOJOBHOIO
npouecca: «Kaxablii 0OBUHSAEMbIN B YTOJIOBHOM MPECTYIJIECHUA HMMEET IPaBo
CUMTAThCSI HEBMHOBHBIM, IOKa BHHOBHOCTh €ro He OyJeT JoKa3aHa COTJIacHO
3aKOHY». Takum 00pa3om, B cepeanHe XX Beka mpe3yMIMIus HEBUHOBHOCTH Obla
NpU3HaHa Ha MEXIyHapoJHOM ypoBHe. B Poccuu craHOBieHHE Npe3yMITLIMH

HCBMHOBHOCTH B Ka4CCTBC IIPUHIIHIIA YTOJIOBHOT'O ITPOICCCA HIJIO 0oJiee CIT0KHBIM

1 Yensos-bebyros M.A. Kypc yronosHo-nporeccyaipHoro mpasa... C. 416-417.
2 Crporosud M.C. YueHue o MaTepHaIbHONW UCTHHE B YTOJIOBHOM mporecce... C. 228-239.
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nyreM. OTHAENnpHbIE 3JIEMEHTHl NPABOBOM HJE€W MNPE3YyMIILUA HEBUHOBHOCTH
MOKHO BCTPETHTH B IIETPOBCKOM YCTaBe BOMHCKOM..

[TonpITKy 3aKpenuTh NPE3yMILUI0O HEBUHOBHOCTH NpeanpuHsuia B 1767 r.
Exarepuna II. IIponuknyBmIMCH MaesMH, BbICKa3aHHbIMU Y. bekkapua B KHuUTE
«O TpecTyIUIeHUSIX U HaKa3aHUSX», CO3/1ajla KOMUCCHUIO 1O pa3paboTKe HOBOTO
ynoxkenusi. B ocHOBY paboThl komMuccuu ObLI MOJokeH Hakas, cocTaBiIeHHBIN
uMIiepaTpuiie, B cT. 194. 3Ota crarhs NpeacTaBiseT cOOOW MPUOIU3UTEIbHBIN
nepeBos yactu naparpada 16 «O neitke» kuuru Y. bexkapua?.

[IpocymiecTBOBAaB OKOJIO OIYTOPA JIET U TAK K HE CO37aB HOBOT'O YJIOKEHHS,
KoMuccus Obia pacnymena Exarepunoit Il mox mpemsiorom Havana BOMHBI C
Typumeii®,

Cireyromyro IONBITKY 3aKpENUTh MPE3YMIIIMI0 HEBUHOBHOCTH B Poccnn
IPEIIPUHSIIN pa3pabOTUMKU Y CTaBa yTOJIOBHOTO CyJoNpou3BoacTBa 1864 T.

Tem He MeHee, B koHIIe XIX - Hagane XX BB. CTaJIU IOSIBIISTHCS OTACIbHEIC
Hay4YHbIE MCCJICAOBaHUsA, B TOW WIM WHOW Mepe KacaBLIMECs MPE3yMIILUU
HeBUHOBHOCTU. M.B. JlyxoBckui numet: «Hapsmy co BceMH, SBISIIOIIUMUCS U
BBI3BIBAEMBIMU Ha CyZ, B 0CO0O€ TMOJOXEHUE CTaBUTCSA MOJCYANMBIN.

B npexnem mipoiiecce 310 6ecrpaBHbI 00BEKT UCCIEI0OBaHUA. Teneps 3To,
JIOKOJIb €r0 BUHOBHOCTB HE JI0Ka3aHa, MPEXKIE BCETO, MOJTHONPABHBIN IPAKIAHUH
ctpanbl. [IoaTOMy eciii He0OOXOIUMOCTb U JIOJIKHA 3aCTaBUTh NPUMEHUTH K HEMY
Ha TMpEABApUTEIBHOM CIEACTBUM MEpPbl CTECHEHHUS, TO OHHM JOJIKHBI OBITH
OTrpaHMYEHEI IPENeIaMy KpaliHeil Heooxomqumoctn»®., Ho manbHeiinee nzydeHue
JAQHHOI'O TPUHLHWIIA W  JEUCTBUE €ro OTACIBHBIX JJIEMEHTOB B YI'OJIOBHOM
mporecce ObUIO MPEKpalieHo ¢ yHUUTOXkeHueM B 1917 r. cylecTBOBaBIIEH

CUCTCMbI CyAOIIPOMU3BOACTBA.

! Vcras Bomnckmii. Kpatkoe wuszobpaxkeHue mporeccoB umu cyaebueix Taxe6. Y. I, ro V, m 9:
http://history.seps.ru/requlations/1716-03.htm

2 Yesape bexkapua. O npectymienusx u Hakasaauax / nep. I0.I1. FOmamesa. M.: MexyHapoaHble OTHOLIEHHS,
2000. C. 82-83.

3 Kamenckuii A.B. XKusnb u cyap6a umneparpuisl Exatepunsl Benvkoii. M.: 3nanue, 1997. C. 157-164.

4 lyxosckuii M.B. Pyccknii yronoemsiii nporecc. M., 1908. C. 162.
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CoznanHasi OOJBIIEBUKAMH CHUCTEMa PEBOJIOLMOHHBIX TPUOYHAJIOB MJis
O0pBOBI C KOHTPPEBOJIOLMEH, «MAPOAEPCTBOM M XUIIHHUYECTBOM, CabOTaXeM U
IPOYKMH 3JI0yHOTPEOICHUAMI» KIACCOBBIX BPAaroBl, a TakKe HOBBIM «MCTOYHHK
IPaBa» - PEBOIIOLMOHHOE NPABOCO3HAHUE® - HCKIIIOYAIM JEHCTBUE MPE3yMIILHH
HEBMHOBHOCTU. B mpakTuke OBUIM MIMPOKO PACIPOCTPAHEHBI MAacCCOBBIC
paccTpesbl «BparoB peBOIIOIUI» U MMPOCTO HECOTTACHBIX 0€3 Kakoro-aubo cyaa u
ciencteusS. OTHOIIEHHE K MPE3YMIIMU HEBMHOBHOCTH TOTO BPEMEHH MOYKHO
oxapakrepu3oBarb cioBamMu A.Sl. BplIMHCKOrO O TOM,  YTO NPUHLUIIBI U
aTpuOyThl OypKya3HOH 3aKOHHOCTH, B TOM YHCIIC M TIPE3YMIIIMsI HEBUHOBHOCTH,
«JIOJIKHBI OBITH BHIOPOILIEHBI HA IOMOMKY... HHYETO HE CTOST... TAaK K€ KaK U cam,
W3KUBIINI ce6s Kmace»”,

[To maennto B.C. TameBocsHa, «mpe3yMNIs HEBUHOBHOCTH HE HYXHa
COBETCKOMY YI'OJIOBHOMY MpoIieccy. 3aKOHOAATEIbHOE MPEAIOI0KEHUE, KOTOPOE
Ha 80-90 % oxa3pIiBaeTCsi HEBEPHBIM; BUHOBHOCTH JIMIIA, KOTOPOE HAa OCHOBAHUH
COOpaHHBIX MO JIedy  JIOKa3aTeIbCTB, MPHUBIEKAIOCh K  YrOJOBHOU
OTBETCTBEHHOCTH, KaK IIPABUIIO, B JalbHEHIIEM IOATBEPKAAIACH) .

VYuactue CCCP B pazpabotke u npuHathuu BceoOuielt fexiapanuu mnpas
yenoBeka OOH 1948 1. cmocoOCTBOBaiO OYEpEHON TMOMBITKE BKIIOYHTH
MPE3yMIIIIHI0 HEBUHOBHOCTH B COBETCKOE 3aKOHOJATEIbCTBO.

[Tocne mpunsarus Koucruryunu CCCP 1977 1. u IloctanoBnenus [lnenyma
BepxoBnoro Cyna ot 16 uronst 1978 1. 3aKOHOMEpPHO TOSIBISIOTCS pabOTHI, B
KOTOPBIX YKAa3bIBAETCS HA 3HAYMMOCTH MPE3YMIIIIUU HEBUHOBHOCTH B TIPaBE H

OIIMCBIBACTCA CaMa IIPC3yMIINUA M IIOJIOKCHHUA, C HEH CBSI3aHHBIC.

! Ilexper o cyzne ot 22 Hoa6ps (5 nexabps) 1917 . // Jlexperst Coserckoii Bnactu. T.1. M.: Toc. u31-Bo HOJHT,
mur., 1957. C. 125-126.

2 PykoBoisiliie Hayaa 1o yrojosHoMy npasy PCOCP 1919 r. // CY PC®CP. 1919. Ne 6. Cr. 590.

3 Crenorckuii 0. Victopus coserckux penpeccuit. T.1. M.:«3nak-CII», 1997. C. 10-30.

4 BeimuHckuii A.Sl. PeBomonMoHHas 3aKOHHOCTD U 3a1a4d COBETCKOM 3amuthl. M., 1934. C.18.

5> Tageocan B.C. K Bompocy 06 ycTaHOBJIEHHMH MaTepUalbHOM HCTHHBI B cOBeTckoM mporecce // CoBeTckoe

rocyznapceTBo u npaso. 1948. Ne 6. C. 67.
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Tounas QopmynupoBKa TMPE3yMINIMA HEBHHOBHOCTH BIIEPBHIE ObLIa
3akperieHa B 3akoHogaTenbcTBe CCCP 13 Hos6pst 1989 r., korma BepxoBHbIM
Cosetom CCCP 6pun npussatel  «OcHOBBI 3akoHojarenbeTBa Coroza CCP u
COIO3HBIX PECIyOJUK O CYIOYCTPOMCTBEY.

B npunsToit 12 nexabps 1993 r. Koncturynun Poccuiickoit denepannu
YK€ COIEPKAIOCh HE TOJBKO (POPMYITHPOBKA MPE3yMIIIMH HEBHHOBHOCTH, HO H
BBITEKAIOIINE 13 Hee MpaBwiia Joka3biBanus. [lpunsareiii 18 nqexadps 2001 r. YVIIK
P® onuceiBaeT mpaBoOBbIE CIEACTBUS MPE3yMIIMKM HEBHMHOBHOCTU emie OoJee
noApPOOHO.

C npunaruem Koncruryuuu P®, a 3arem u YIIK PO 3apepiniicst CoKHBIM
W TPOTUBOPEUYMBHIA MPOIECC TMPU3HAHUS MPE3YMIIUUM HEBUHOBHOCTH B
POCCUNCKOM MpaBe. 3aKkperieHHas B KAYeCTBE OJHOTO U3 MIPUHIIUIIOB YTOJOBHOTO
MpoIlecca, NPEe3yMIIINUs HEBUHOBHOCTH CTajla Ba)KHEUIIEH MpPaBOBOIl rapaHTHUEH
KOHCTUTYIIMOHHOTO TOJIOKEHUS O MPUOPUTETE 3aLTUTHI ITPaB U CBOOO JTMYHOCTH
B JIEATEIIbHOCTU FOCY/IAPCTBEHHBIX OPTAHOB, B TOM YHCIIE W OCYHIECTBIISIOLINX
YTOJIOBHOE CYAOMPOU3BOACTBO, KOHCTUTYUPYS BOKPYT ITOM ILIEHHOCTH IyX U

HOpMBl Bcero YIIK PO.
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2.2. CTpyKTypa npe3ymMnuny HeBUHOBHOCTH

[loHaTHE  mpe3yMnuMM  HEBUHOBHOCTM  OKAa3bIBA€TCs  HACTOJIBKO
pPa3HOACTIEKTHBIM B PA3IUYHON MpoOJeMaTHKE, YTO KOMY-TO MOXKET NPUNTH
MBICJIb, YTO OHO KOHBIOHKTUBHO (XOTSI 3TO HEBO3MOXKHO), €CJIM  HE OIpPENETUTHCS
C TeM, 4TO UCCIEIOBaTed HUMEHYIOT (QOpMyJoi WM CTPYKTYpOu
IIPE3yMIILMN HEBUHOBHOCTH.

B 00mux ueprax BapuaHThl COCTABIIAIOIIMX 3TOM (POPMYJIbl M3BECTHBI U
ONMHPAIOTCS Ha O(QUUUATBHO-IOKYMEHTaJbHble HCTOYHUKU. [locienneir 1o
BpEMEHH U Haubosee MOJIHON sBisierca (opMmynupoBKa, naHHas [lnenymom
BepxosHoro Cyna P® B IloctanoBnenun «O cye0HOM MIPUTOBOPE» OT 29 HOSAOPs
2016 r.: «B cuny npuHOMIA TPE3yMMIUHM HEBUHOBHOCTU OOBUHUTEIbHBIN
IIPUTOBOP HE MOXKET ObITh OCHOBAH Ha IPENINOJIOKEHUSX, a BCE HEYCTPAHUMBIE
COMHEHMS B JOKa3aHHOCTM OOBHHEHMS, B TOM YHUCJIE OTACJIbHBIX €ro
cocTaBisitolX ( (OopMbl BUHBI, CTENEHU M XapaKTepa ydacTusi B COBEpIICHUU
NPECTYIUIEHUS, CMATYAIOMIMX M OTATYAIONIMX HaKa3aHue OOCTOSTENbCTB M Tak
Janee ), TOJKYIOTCA B MOJb3Y MOACyauMoro. IIpu3HaHue moJICcyANMBbIM CBOEM
BUHBI, €CJIH OHO HE MOATBEPKACHO COBOKYIHOCTBIO IPYTUX COOPAHHBIX MO JAETY
JIOKA3aTEIbCTB, HE MOXET CIYXAThb OCHOBAHMEM JUIA IOCTAHOBJICHUS
OOBHHHTENBHOTO MIpUroBopa» (ao63. 2 m. 17).

I[Ineaym BepxoBHoro Cynma P® B ykazaHHOM ITocranoBneHnn
(MPOLMTHPOBAHHBIC  CJIOBA) HWCIOJB3yeT HOBOE IMOHATHE -  TIOHSATHUE
«ONpaBJATENbHBIX COCTABISIOUIMX OOBHMHEHHS», pellas TEM CaMbIM OJIHY U3
HanOoJiee aKTyalIbHbIX MPOOJIEM YTOJIOBHOTO Mpolecca - TpodiemMy NOHATUHHOM
PaBOBOM OOYCTPOEHHOCTH JOKA3bIBAHUS CO CTOPOHBI 3aIIUTHI. TE€XHOJIOTHYECKH
ONpaBAaHHO, YTO BOMNPOCHI TMpEAMETa JIOKa3bIBaHUS 3allUThl OT OOBHHEHHS
MIPUCOEANHEHBI K MPE3yMIINA HEBUHOBHOCTH - B CHJIy HAXOXKAECHUS MOJIOKECHUM
0 I0BOJIax 3aIuThl TOIBKO B CT. 14 nanee - YIIK P®. Ilo cymecTBy e 1aHHYIO
npobJieMy CKOpee CIIeTyeT OTHECTH K MPUHIIUITY COCTSI3aTEIbHOCTH (B 3TOM BUIHA

OOIIEOTHOCUMOCTh NIPE3YMIIIMA KO BCEMY IPABOBOMY IIOJIIO YIOJOBHOTO
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IpoIecca): UIMEHHO COCTS3aTeIbHOCTh TPOBO3IJIAIIACT PABHOINPABUE M PABHBIC
BO3MOXXHOCTH CTOPOH, B TOM YHCJE€ TIO JOKAa3bIBAHHIO.

CocTs13aTeNnbHOCT, B CBOIO  OdYepedb, SBISETCS  HEOThEMIIEMOU
COCTaBIISIIONICH CBOOOJBI OIEHKM JOKa3aTeNbCTB, a TMOCICAHSS, OTKpbIBas
BO3MOXKHOCTh IS (DOPMHUPOBAHUS WHIWBUIYATLHOW JIOTHKH JOKa3bIBaHUS TIO
Ka)XJIOMYy YTOJIOBHOMY Jely, MpeArnojaraeT (HpopMHpoBaHHE ABYCTOPOHHETO
(TPOTHUBOIIOJIOKHOTO) B3TJIsIIa HA YCTAHOBJICHHE OOCTOSATENHCTB MPOUCIIICIIIETO,
TO €CTh COCTS3aTelbHOEC Hadajo, OCHOBAaHHOE Ha MPE3yMMIMH HEBUHOBHOCTH,
OpPTraHM3YIOIIEH CTapTOBBIE YCIOBHUS Ipoliecca.

Henp3st cornacutbest ¢ T€M, YTO «ECIId MIPUTOBOPOM CyJia, BCTYMHUBIIUM B
3aKOHHYIO CHJTy, OyJeT YCTaHOBJIEHA BHHOBHOCTH MOJICYJHMOTO, TO ICHCTBHE
MPE3yMIIIIMA HEBUHOBHOCTH TIpeKpariaercs. Ecim B Xoae mpeaBapuTeIbHOTO
paccienoBaHus WU CyJeOHOT0 pa30rupaTeibCTBa, HECMOTPS Ha BBITIOJIHEHHUE BCEX
JMEUCTBUN, HEOOXOMWMBIX [IJI1 YCTAHOBJICHUS OOCTOSTEILCTB, BXOANIUX B
NpeAMET JIOKAa3bIBaHUsS, y CIENOBaTeIsl WM CyJla HE CIOXWIOCh TBEPOE
yOeXeHrne B BHUHOBHOCTH OOBHHSEMOTO B COBEPIICHUU TMPECTYIUICHHS, TO
MPUMEHSETCS TPE3yMITUBHOE TIIOJOKEHWE O TOJKOBAaHUU HEYCTPAHUMBIX
COMHEHMII B BHHOBHOCTH JIMIIa B TOJb3y OOBHHSEMOTO. B stom ciyuae
ClIeJIOBAaTElNh MPEKpaIaeT YroJOBHOE MpecienoBanie ooBuasemoro (m. 1 4. 1 cT.
27 VIIK P®), a cyn BBIHOCHT oOImpaBaaresibHblid mpuroBop (m. 2 4. 2 c1. 302
VIIK P®D) ».

CoBepIIeHHO OYEBHUIHO, YTO IIOHSATHE COMHEHHWH, KIIOYEeBOC IS
YTOJIOBHO-TIPOIIECCYATLHOTO JIOKAa3bIBaHUS, O00O3HAYaeT MPUYMHY BHIBOAA O
HEMPUYACTHOCTH K COBEPIICHUIO TPECTYIUICHUS, a HE 00 OCTaBJICHUH IO
noso3penreM. J(ake B Ka4ecTBE KPUMHHAIMCTHYECKOW CUTyallnu (haKTHIECKOE
MOJIOKEHUE, OTPAKEHHOE B TMPOIMTUPOBAHHBIX cioBax u3 Kypca yromoBHOTro
mporecca, HEAOTATHBAET 10 OO0OBEMY HH 10 OJHOTO TIPABOBOTO ITOHSTHS

(HerI/I‘-IaCTHOCTI) = HCYCTAHOBJICHHAaA IMPHUYACTHOCTDH 00 YCTAaHOBJICHHAA

! Kypc yronossoro npouecca/ Ilox pex. JI.B. Tonosko. M.: Craryt, 2016. C. 439.
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HEIIPUYACTHOCTh JIMUA K COBEPLIEHUIO MPECTYIUICHHS; HEyCTAHOBJICHHAA
MPUYACTHOCTh = «(pHUACKO YIUK» (KaK B MPOIUTUPOBAHHOM (PparMeHTe) Ju0o
«(pracko TOKa3bIBaHUM», KOTJA 32 HCTEYCHHEM BPEMEHHU HE COXPAHHWINCH CIE/bI,
U Tak jaiee).

Bo3MoxHa cuTyanms, KOrja HaWJEH HACTOSIIIMKA IPECTYITHHK. Torna
OOBHHSIEMBIH, OUEBUIHO, OMPABBIBACTCS HE TOTOMY, UTO HE CIOKHUIOCH TBEPAOTO
yOeXJIeHUs B €ro BMHOBHOCTH, a MOTOMY, YTO MOJTBEPXKIACHHAs BUHOBHOCTD
JIPYroro JMIa JaeT TMOJHYI0 YOEXIECHHOCTh B €ro HEBHHOBHOCTH. Takxke
JI0Ka3aTeJIbCTBEHHbIE CUTYAIIUH C JI0Ka3aHHBIM alHOU U OOCTOSITEIBCTBOM U3
psaa anuOm» (HECOBMaIEHUE apaMeTPOB CIIEA0B NMPECTYIHUKA, OCTABICHHBIX Ha
MeCTEe MPOUCHIECTBUS, U (PU3NYECKUX MapaMeTPOB OOBHHIEMOro (rpymnmna KpoBH,
pasMep OOyBH M TOMY IOJOOHOE)), HEBO3MOXKHOCTh yYacTHs OOBHHSEMOTO B
MEXaHHU3Me IPECTyIIeHus (POCT, BEC, HE MO3BOJISIOLINE, HAIIPUMED, POJIE3Th B
(GOpTOUKYy; OTCYTCTBHE WJIM HaJW4Me CIEUUAIbHBIX 3HAHUM, KOrja oOpaTHOE
UMEeT  yJHWYarolllee 3HAuCHWE), AT OCHOBY Ui  YOEXKICHHOCTH B
HEMIPUYACTHOCTU  MOJO3PEBAEMOr0  WJIM OOBHUHSAEMOIO K COBEPIICHUIO
MPECTYIJICHUS.

B nmpouunTtupoBannsix cioBax u3 Kypca yroiaoBHoro nponecca oopamiaer Ha
ce0si BHUMAaHHE TEPMUH «IIPE3YMIITUBHOE MOJI0KEHUE» 1 0003HAYEHUS MOHATUN
BHYTPU CTPYKTYpPbl MPE3YMIIIMU HEBUHOBHOCTU. OAHAKO, KaK MpPEACTaBIsETCS,
IIOJIOXKEHUE O TOJIKOBAHWH HEYCTPAaHUMBIX COMHEHHM, KOTOPOE€ B rOCYJIapCTBax,
HE MpoBO3MIalamMX npesymniuto HeBuHoBHOCTH (CIHA, I'epmanus), s
YTOJIOBHOTO MpaBa BhIPAKAETCS B MPUHIIUIE «ICHCTBUS 3aKOHA O MEHEE TSKKOM
HaKa3aHUW», CIPABEAJIUBO ObUIO Obl HMMEHOBaTh HE NPE3yMNTHBHBIM, a
KOHCTPYKTUBHBIM, CIIETYIOUIUM U3 MPE3YMIIIUA HEBUHOBHOCTH.

Jlymaercs, BO BCEX TPEX HEPA3PBIBHO CBS3AHHBIX M COCTABIISIIOLIUX PO
COBPEMEHHOT'0 YrOJOBHOTO MpOIEcca MPUHIIMNAX - NPEe3yMIIIMH HEBUHOBHOCTH,
cBOOO/IBI OLICHKH J10Ka3aTeNbCTB, COCTA3ATENbHOCTH - CYIIECTBYIOT MO KpailHen
Mepe TpU YpPOBHS TPAJAMLHUOHHO (POpMYyIUpyeMBIX MoyiokeHuid. Ha Bepuimne

nmupamMyJibl - THOPUMCHCHHC  YI'OJOBHOI'O IIpaBa TOJBKO K  BHHOBHBIM,
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CONPOBOXK/JIAIOIIEECS ~ HETEPOUMOCTBIO K JMIEMEPHOMY  OIpPaBIAHUIO
«TIOTPEIIHOCTEI» B 3TOM BOIIPOCE, a TAKXKE - TPEOOBAHUEM YCTAHOBJICHUS UCTHHBI
10 COBECTH W Ha OCHOBE OOCYXIEHHS OOBHHEHHS cTopoHamu. Crhemyromme
YPOBHU OTPaxaroT MIPABOBYIO MOJUTHUKY MTPABOYCTAHOBIICHUSI U MPABOOOSI3bIBAHUS
(00s13aHHOCTD JTOKa3bIBAHUS JIGKUT TOJBKO Ha CTOPOHE OOBHHEHHS, CTOPOHA
3alUTHl  BIpPaBe OCYIIECTBISATH  JOKa3blBAHUE HA OCHOBE  IOJUTHUKU
MPEIOCTABIICHUSI PaBHBIX BO3MOXKHOCTEH, paBHONIPAaBUsI CTOPOH, CYJly CO3/Ial0TCs
ycioBust it (DOPMHUPOBAHMSI BHYTPEHHETO YOEXKIEHHs), CIEOyIOIIe -
JIOTUYECKNE KOHCTPYKIIUU, TAPAHTUPYIOIINE OT OLIUOOYHOTO OPUEHTUPOBAHUS
B JETaJsIX CYIONPOHU3BOJICTBA.

Kak cnpaBennmuBo otmeuaer JI.B. T'omoBko, «Bce Oosiee uiam MeHee
COBPEMEHHbBIC  XpecToMaTuiHbie  (HOpPMYJBl  MPE3yMIIMU  HEBUHOBHOCTHU
pPa3BUBAINCH MCKIIOYUTEIBHO B KOHTEKCTE KOHTMHEHTAIBHOIO YrOJOBHOTO
npoiiecca, MOABUBIIMCH BO (paHiry3ckol  Jlekmapanuu TmpaB YelOBEKa H
rpaxxaanuHa 1789 r. v y’ke oTTyJa monaB B (PyHJIaMEHTAJIbHBIE MEXKIYHAPOIHO-
IpaBOBbIC AKTHI.,

Jlexknapauusi mpaB 4yenoBEeKa U rpaxaaHvHa 1789 T. CONEpKUT MPEXKIAE BCETO
MBICJIb O MPE3YMIIIUA HEBUHOBHOCTU KaK O CaMO COOOHM pa3yMeromemMcs: Kak
TaKoBas MPE3yMIILKS HEBUHOBHOCTH HE MPOBO3TJIAIIACTCS, a JIMIIIb OTMEYAETCs B
CBOEM CYIIIECTBOBAaHMU HAa OCHOBE B3aMMOOTHOIIEHUN B OOIIECTBE, U B CBS3U C
ATUM YTBEPKIAETCS OJHO U3 KOHCTPYKTHUBHBIX MOJOXKEHUN (KOTOpOE HE IPUHSITO
BKJIIOYATh B POCCHUICKOE 3BydaHue (POpMyJibl MPEe3yMIIUM HEBUHOBHOCTH) -
HEOOXOJMMOCTh  YMEPEHHOCTM B Mepax  YroJIOBHO-TIPOIECCYaTIbHOTO
MPUHYKACHUSL BIUIOTh JO0 HAWMBO3MOXKHOTO MHUHUMYyMA. «IIOCKOJIbKY Ka)blii
CUMTAETCS HEBMHOBHBIM, TMIOKa €ro BUHA HE YCTAHOBJICHA, TO B CJIy4asx, KOIJa
MPU3HACTCA HYXXHBIM apecT JHIA, JoOble U3IUIIHE CYpOBBIE MEphI, HE

SBJISTIOIIMECS HEOOXOAMMBIMU, JOJIKHBI CTpOXKAUIIE TPeceKaThCsl 3aKOHOM (CT. 9

! Tonopko JI.B. Tlpesymmuus HEBHHOBHOCTH M aHIJIO-aMEPMKAHCKHH YTOJIOBHBIA mpolecc: MpobiaeMbl
coBMeCTUMOCTH // 3akoHbl Poccun: ombiT, aHam3, nmpaktuka. 2016. N 4. C. 29.


consultantplus://offline/ref=709D7B8845BCD4DD3C413FCA69C94DCCBD6B39C35D9C79E86583E3DDX6F8J
consultantplus://offline/ref=709D7B8845BCD4DD3C413FCA69C94DCCBD6B39C35D9C79E86583E3DDX6F8J
consultantplus://offline/ref=709D7B8845BCD4DD3C413FCA69C94DCCBD6B39C35D9C79E86583E3DD681A97B980FC697FB07E51XFFDJ
consultantplus://offline/ref=709D7B8845BCD4DD3C4135CE74C94DCCB16B3AC15E9C79E86583E3DD681A97B980FC697FB07E52XFFFJ

44

Hexmapanuuu mnpaB uenoBeka W rpaxaanuHa 1789 r.). «Hukto He MoOXeT
MOJIBEPraThCs OOBUHEHUIO, 3aJICP>KaHUI0 WM 3aKJIFOUEHUIO MHAYE KaK B CIIydasx,
MPETYCMOTPEHHBIX 3aKOHOM, W B TPEINUCAaHHBIX UM ¢opmax. Tor, KTO
MCIIPAIIMBAET, OTJAET, UCIIOJIHSET WU 3aCTaBIIsIE€T OCYIIECTBISATh OCHOBAaHHBIE HA
MIPOU3BOJIE MPUKA3BI, MOAJICKUT HAKA3aHUIO; HO KAXK/IbIN rpakIaH1H, BbI3BAaHHBIH
WIN 3aJiep>KaHHbIA B CHIIy 3aKOHA, JIOJDKEH OECIpPEKOCIOBHO IMOBHHOBATHCS: B
cllyyae CONPOTHBIICHHSI OH HECET OTBETCTBEHHOCTh» (cT. 7 Jleknapamuu IpaB
yeoBeka W rpakaanuHa 1789 r.).

KOHCTpyKTHUBHBIE TOJIOKEHUS TPE3YMIIIIMM HEBUHOBHOCTH, KOTOPHBIC
MPUHATO BKJIIOYATH B 3TOT MPUHLINI B POCCUMCKONM NPAaBOBOM TpPAAMIINH, 3TO:
- TOJJKOBAaHUE HEYCTPAaHUMBIX COMHEHUN B TOJIb3y OOBHHSEMOTO;

- HEJIONyCTUMOCTh 000CHOBaHUS OOBUHUTEIBLHOTO MIPUTOBOPA
MPEANOIOKEHUSIMU;
- HEIOMyCTUMOCTh OOOCHOBaHUS OOBHUHHUTEJIHHOTO MPUTOBOpPA OJIHUM JIMIIb

IIPU3HAHUCM OOBUHSICMBIM CBOCH BHHBEI.
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2.3. IlpumeHeHue Mpe3yMIIIUM HEBUHOBHOCTH HA NMPaKTHKe

Cynonpou3BOJICTBO IO YrOJIOBHOMY €y MOJYMHEHO €IUHON 3amaye —
BBIHECEHUIO  CYJOM  3aKOHHOTO,  OOOCHOBAaHHOTO ¥  CIPaBEIJIUBOIO
OOBHHHTENILHOTO JIMOO oOmpaBaaTenbHoro mnpuroopa. I[lostomy mpouemypa
ITOCTAHOBJICHHS TPUTOBOPA SABJISETCS OAHUM U3 BAXKHEUIINX JICHCTBUM Cy/a.

Jlns HamucaHWsT MarucTepCKOM JuccepTaluu ObLIIO M3Y4YeHO CBbIle 156
YTOJIOBHBIX JieNl B apxuBe TIOMEHCKOTo pailoHHOro cyaa TromeHckol o0JjacTu.
Opnnako, XOTeNOCh Obl OTMETUTH TOJBKO T€ YTOJOBHBIE Ji€Nia, KOTOPhIC HA HAII
B3IJISL/I SIBJISIIOTCSL CHPABEUIMBBIMUA M 3aKOHHBIMU.

CornacHo cynebHoi npakTuke TroMeHCKOro pailoHHOro cyjaa TroMeHCKON
obnactu 3a mepuon 2014 mo 2017 rr.:

[IpuroBopom cyaa TromeHckoro paitona TroMeHCKONH o001acTH OT
31.03.2015 MBanosa C.H. B coBepiieHHH MNPECTYIJICHUS, MPEAYCMOTPEHHOTO TI.
«a» 4.2 ¢1.105 YK P® u HazHauuTh €ii Haka3aHUE B BHJE JIMILIEHUS CBOOOIBI
cpokoMm Ha 12 et 6 MecsieB 6€3 orpaHuyYeHUsi CBOOOIbI C OTOBIBAHUEM HaKa3aHUs
B HUCIPAaBUTEJIIBHOM KOJOHUU oOmero pexuma. OIeHUB  COOpaHHBIC
JI0Ka3aTEIbCTBA B COBOKYITHOCTH, CY/Jl CYUTAET, 4TO BUHOBHOCTH MBanoBoii C.H. B
ymbinieHHOM youiictBe KocteB u TomnosieBo B Cy1e0HOM 3aceJaHUH Hallljla CBOE
noaTBepkaeHue. B cyneOHOM 3acelaHMud JOCTOBEPHO YCTAHOBJIEHO, YTO
21.11.2014 r. ViBanoBa u KocteB B TeueHue IHA B IOME MOCIEAHETO COBMECTHO
pacruBajiv CIIUPTHBIC HAMMMTKU, BEUEPOM K HUM TpucoeauHuiIack TomoseBoil. B
IpoLecce pacnuThs CIupTHOro Mexay KocreBeim u XaHuMHOW mpowuszonuia
CJIOBECHas ccopa, B Xojie koTopoit KocteB n36mn XaHuHy U BhITHAT €€ Ha YIIHILY.
[Tocnennsis, pazosnuBimchk Ha Kocrea u TonoseBoid, pemmiia ux youts. C 3Toi
1eabplo Joxkaanack, kornqa KocteB u TomoneBa ycHymu, coOpaiia CBOM BEIH,
BBIIIIJIa HA yJUIY, Tl ¢ ueibio youiictea KocteBa u TomosneBoil, oco3HaBasi, 4To
OKHA JIoMa 3aKOJIOUCHBI M B CIIy4ae Mmokapa OHU HE CMOTYT BbIOpaThCs U3 J0Ma,
noAnépsia BXOAHYIO IBEPh I0Ma JCPEBSIHHON MaIKOM, MOJIOKIJIA  CTapble BEIIU

B CCHAX JOMa, IIOJ0XKAdJIa, KOrjJga OI'OHb pas3ropurcia, IIOCJIICE Y€ro € MECTa
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npecTymieHus: CKpbUiach. B pesynmprate moxapa KocteB u TebenbkoBa
CKOHYAJIMCh OT OCTPOT0 OTpaBJICHUS OKHUCHIO yraepoaa. Jleicteus MBanosoi C.H.
cyn kBamubuuupyer mo m. «a» 4.2 cr.105 YK P® — ybwmiictBo, TO ecTb
YMBIIUICHHOE NPUYMHEHUE CMEpPTH JIPyroMy 4eloBeKy, AByX Jmil. llpu
HAa3HAUYCHUU HAKa3aHWs MOJCYAMMON Cyl corjiacHO ctathsiM 6, 60, 61 YK P®
YYUTHIBACT OOIIECTBEHHYIO OMAaCHOCTh W TSDKECTh COJCSHHOTO, JIMYHOCTH
BUHOBHOM, BIMSIHUE HA3HAYECHHOTO0 HAaKa3aHUs HA UCIIPABJIECHUE OCYKICHHOMN U Ha
ycnoBusi ku3Hu e€ ceMmbH. lIpectymienue, coBepménHoe HWBanoson C.H.,
OTHOCHUTCSl K KaTreropuum oco0o Tskkux, panHee HMBanosa C.H. cymuma 3a
aHAJIOTUYHOE MPECTYIUICHUE MPOTUB JINYHOCTU K JUIUTEIIBHOMY CpOKa HaKa3aHUs
B BU/JIE JUIIeHUs cB00O b1, ocBoOOoAMIack 05.08.2014 1., Ha My Th UCIIPABIICHUSI HE
BCTajia, B T€YEHUE HEOONBIIOIO CPOKa MOCIIE OCBOOOXKIAEHUS COBEPIINIA JAHHOE
Oonee TsKKOe TpecTyruieHue. B e€ aeiicTBusx ycmaTpuBaercs oco00 OmacHBIN
penuaus.,

[IpuroBopom TromeHckoro paiioHHOro cyaa TIOMEHCKOM o003acT OT
01.08.2017 HWcaxor II.B. mpu3HaH BHHOBHBIM B COBEPIICHHH NPECTYIICHHM,
npeaycMoTpeHHbIX 4.5 ¢1.228-1 YK PO, 4.5 ¢1.228-1 YK P® 1 u.1 cT1.174-1 YK
P®, u HazHauuTh HaKa3aHUE:

ITo 4.5 c1.228-1 YK P® — B Bujie nuiieHus: cB0OO 61 CpokoM Ha 9 jet, 6e3
JUIIEHUS TpaBa 3aHUMATh OINPENCIEHHbIE JIOJPKHOCTH WM 3aHUMAaThCs
OTIpeIeNIEHHON JesATEeIBbHOCThIO, Oe3 mTpada;

ITo 4.5 ¢1.228-1 YK P® B BHje nuiieHus: CBOOOABI CPOKOM Ha 9 jet, 6e3
JUIIEHUS TpaBa 3aHUMATh OINPENCIEHHbIE JIOKHOCTH WM 3aHUMAThCS
OTpeIeIEHHON NIeSITeNBHOCThIO, 0e3 mTpada;

[To 4.1 cr.174-1 YK P® — B Buze mrpada B pasmepe 20 000 ( mBamiaTu
ThICSIY) pyOJieil, B3bICKaB B JOXOJ rocyaapcTsa. B coorBercTBum ¢ 4.3 ¢1.69 YK

PO, 1o COBOKYNHOCTM NPECTYIUICHWH, IIyT€M YaCTUYHOIO  CIIOXKEHMS

! Vronosroe neno Nel-94/ 2015 // Apxus TroMeHCKOro paitorHoro cyaa TroMeHCKoi 001acTH.
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Ha3HAYCHHBIX HaKa3aHWii, okoH4yaTenbHo McakoBy 11.B. k oTOBITHIO ONpenenuTsh
Haka3aHue B Bujae 11 ( oIMHHAALIATH) JICT JUIICHHUS CBOOOIbI, 0€3 JIUIICHUS TIPaBa
3aHUMATh  ONpPEAECNEHHBIE  JOJDKHOCTM WM  3aHUMAThCA  ONPENCIIEHHOU
NesATeIbHOCThIO, 0e3 mrpada, co mrpadom B pazmepe 20 000 pybieir mo 4.l
cT.174-1 YK PO®, ¢ oTObIBaHMEM HaKa3aHUs B UCIIPABUTEILHON KOJIOHUH CTPOTOTO
pexuma.

Cyaom ycraHoBiieHo, yTo mnoacyauMbiM HcakoBeim [1.B. cobmtonenst
YCIJIOBUSI U BBITIOJIHEHBI O0S3aHHOCTH, MPEIYCMOTPEHHbIE 3aKIIOUEHHBIM C HUM
JIOCYy/eOHBIM COTJIAIIEHWEM O coTpyaHuuectBe. lloBemeHue U AedCTBUS
MOJICYAMMOT0 HOCUJIM SIBHBIM XapaKTep aKTUBHOM M OCO3HAHHOM [TOMOIIHA OPTaHaM
CIIEJICTBHS, BCE €ro JEWCTBHUs ObLIM HaNpaBi€Hbl Ha H300JUYEHHE IPYrUX
YYaCTHHKOB OpPraHU30BAHHOW MpPEeCTYNHOW rpymibl. OOBUHEHHE, C KOTOPBIM
COIIaCUJICSl TOJICYIUMBIM, OOOCHOBAaHHO, MOATBEPKAACTCA 0KA3aTEIbCTBAMH,
cOOpaHHBIMH 1O YrojaoBHOMY pneny. [Ipu Takux oOCTOATENbCTBAX, JIEUCTBUS
Hcakosa I1.B. no ¢akty He3aKOHHOTrO cObITa HAPKOTUUYECKUX CPEICTB B 0CO0O
KpynHoM pa3mepe B nepuoj ¢ 03 nexaOps 2016 rona o 04 nexadbps 2016 roga Ha
Tepputopur TropogoB Tromenb, ExarepunOypra wu YensOuHCka cyaoMm
kBauuIupyroTcss 1o 4.5 cT.228-1 VK P® — He3akoHHBIN COBIT HAPKOTUYSCKUX
CPEACTB, COBEPIIEHHBIN C UCIIOJIb30BAaHUEM MH(}OpPMaAIMOHHO-
TEJICKOMMYHUKAIIMOHHBIX ceTell ( BKitodasi ceTh « HTepHEeT»), OpraHn30BaHHOM
rpynmou, B 0cobo kpynHom pasmepe. Kpome toro, ero neiictsus no (paxkty cobita
HApKOTUYECKUX CPEACTB B 0c000 KpymHOM paszmepe 06 nexabpst 2016 roma Ha
Tepputopun ropoaoB ExarepunOypra u UensOuncka cyaoM KBTUPHUITUPYIOTCS
no 4.5 c¢r1.228-1 YK P® — He3akoHHBIM COBIT HApKOTUYECKHX CPEJCTB,
COBEPIIEHHBI C HCIOJb30BAaHUEM HH(OPMAIMOHHO-TEIEKOMMYHUKAIIMOHHBIX
cereii ( BKITIOYas ceTh « IHTepHETY»), OpraHM30BaHHON IPYIIIOH, B 0C000 KPYITHOM
pa3mepe.

Taxoxe neiicteus Mcaxosa [1.B. cynom kBanuduumpyrores u o u.1 ct.174-1
YK P® — neranuzarus ( OTMbIBaHUE) JIEHEKHBIX CPEACTB, TPUOOPETEHHBIX JTUIIOM

B pe3yJIbTaTe COBEPIICHUS UM MPECTYIICHUs], TO €CTh COBEpIIICHUE (DUHAHCOBBIX
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omepanuii ¢ JACHEKHBIMUA CPEJICTBAMH, MPUOOPETEHHBIMU JIUIIOM B PE3yJIbTaTe
COBEpPUICHUS WM MPECTYIUIEHUsA, B LEJISIX MNPHUAAHUS [PABOMEPHOrO BHJIA
BJIQJICHUIO, TIOJb30BAHUIO U  PACIOPSIKEHUIO YKA3aHHBIMU  JICHEKHBIMU
cpencTBamul,

[TpuroBopom cyna TromeHckoro paiioHa TromMeHCKON oOiacTu MakcuMoOB
K.H. npr3HaH BHHOBHBIM, B COBEPIICHUU NPECTYIUICHUN NPELYCMOTPEHHBIX II.
«B» 4.2 c1.158 YK P®, 4.1 c1.119 YK P®, u Ha3HAUNTHh HaKa3aHHE:

ITo . «B» 4.2 cT.158 YK P® — B BHji€ uieHus cBOOOAbI CPOKOM Ha 2 TO/1a,
0e3 OrpaHUYeHUs] CBOOOIBL;

[To 4.1 c1.119 YK P® — B Buzie 00s13aTenbHBIX paboT cpokoM Ha 160 vacos,
B COOTBETCTBUU CO CT. 49 YK PO.

B coorBerctBum ¢ 4.2 ¢1.69 YK P®, o COBOKYNHOCTH NpPECTYILUICHUH,
MyTEM TOTJIONICHUS MEHEEe CTPOroro Haka3zaHus 0osiee CTPOruM, OKOHYATENIBHO K
OTOBITHIO OMPENENIUTh HAaKa3aHUE B BUJIC JIMIIEHUS] CBOOOBI CPOKOM Ha 2 roja,
0e3 orpaHuYeHUST CBOOOIBI.

B coorBerctBUM co c1.73 YK P®, HakazaHue cuuTaTh YCIOBHBIM, C
WCIIBITATENIbHBIM CPOKOM B 3 roja.

O6s3at MakcumoBa K.H. He MEHSITh MECTO TOCTOSIHHOTO JKUTEIHLCTBA 0€3
YBEJIOMJICHUS CIIEIMAIN3UPOBAHHOTO roCy1apCTBEHHOTO oprasa,
OCYILECTBJISIFOIIETO KOHTPOJb 3a MOBEJACHUEM YCIOBHO OCYXAEHHOrO, 1 pa3 B
Mecsl] SIBIATbCS B YKa3aHHBI OpraH [Jjsi pEerucTpauud, B JI€Hb UM
YCTaHOBJICHHBIM.

Mepy npecedeHuss — CoOAepKaHUe MO CTPaKel U3MEHUTh HA MOJIMKCKY O
HEBBIC3/IC W HAJICKAIEM MOBEIECHUM J0 BCTYIUICHUS MPUTOBOpPa B 3aKOHHYIO
CHUITy.

AHalIM3 KCCIEI0BAHHBIX JOKA3aTEIbCTB, B X COBOKYITHOCTH, IIPUBEIIU CY]I
K yOCXKIEHHI0, YTO BHHA TMOACYJIMMOT0 B WHKPUMHUHUPYEMBIX €My JESHUIX

MOJIHOCTRIO Toka3aHa. [ [pu Takux oOcrosTenbcTBaxX, AectBus Makcumona K.H. 3a

! Vronosroe geno Nel-261/2017 // Apxus Tiomenckoro paifonnoro cyaa TioMeHcKoi 061acTH.
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xuuieHue mianmera CaMcyHr, npuHajyiekamero norepnesmei Tsazexkosoit H.H.,
U JICHSXKHBIX cpeacTB B cymMme 53 008 pyoOiieit, mpuHauiexxalmx moTepreBiei
MaxkcumoBoii K.H., cynom kBamupummpytorea mo m. «B» 4.2 c¢1.158 YK PO —
Kpa)ka, TO €CTb TaWHO€ XHUUIIEHUWE YY)KOI0 HMYLIECTBA, COBEPIIEHHAS C
NPUYMHEHUEM 3HAYUTENIbHOTO YyuiepOa TpaxaaHuHy. B cyneOHOM 3acemaHuu
yCTaHOBJIEHO, 4YTO MakcumoB K.H. yMmbIlIIIeHHO, TalHO, IEUCTBYSI U3 KOPBICTHBIX
noOyXJACHUI, TOXUTWI HE MpUHAIJIEekKANEEe €My MMYIIECTBO, KOTOPBIM
PacopsIIUIICS IO CBOEMY YCMOTPEHHUIO. 3HAUUTENBLHOCTH yIiepOa MoTepreBIIne B
CcyneOHOM 3acellaHu TOATBEpAWIM, YykazaB, uyto TszexkoBa H.H. saBmsercs
MHBAJIUJIOM 3 Tpynmbl, He paboTaeT, UMEIOTC Y He€ U KpeAUTHbIE 00513aTeIbCTBA
nepen 0ankoMm. MakcumoBa K.B. B Hacrosiiee Bpemst He paOOTaeT, 3aHUMAETCS
BOCIIUTAaHUEM MAJIOJIETHETO PEOEHKA, KpOME TOro, Ha €€ W)KIMBEHUU HMEETCS
JI0Yb HECOBEPILEHHOJETHS OT MepBoro Opaka. A Takxke AeiicTBus MakcuMmoBa
K.H. cynom kBamuuuupyrorcs u o 4.1 ¢r.119 YK P® — yrpo3sa youiictBom, eciu
VMMEJINCh OCHOBAHMSA ONAcCaTbCs OCYILIECTBIEHUS OTOH Yrpo3bl. Y CTAaHOBIIECHO, U
NOACYIMMBIM HE OTPHULAJ], YTO BBICKa3blBaJ CJIOBA YIpO3 IOTEPIIEBIIEU
MakcumoBori K.B., nepxan y €€ med HOX, AYIIWI, HAaXOMACh MPU ITOM B
COCTOSIHUM ~ QJIKOTOJIBHOTO ONbSHEHUS. YTpo3bl YOMICTBOM MOTEpHEBILas
Makcumona K.B. BocripuHMMAaiia peaiabHO, OMacasch UX OCYILIECTBICHUS, TaK KaK
HaxOJWJIaCh B COCTOSHHHM OEpeMEHHOCTH B TOT MomeHT, MakcumoB K.H. Obun
IbsIH, arpeccuBHO BEN ceds. [Ipy Ha3HAueHUH HaKa3aHUS CyJl YUUTHIBACT TAKECTh
COBEPIIEHHBIX MOJCYAUMBIM MPECTYIUIEHUA, OTHOCSAIIErocs, corinacHo cr.15 YK
P®, x kareropuu npecTyrieHUu# cpeaHeit 1 HeOOIbIION TSHKECTH, 0OIIIECTBEHHYIO
OIIACHOCTb COAESHHOIO, a TAK)KE JAHHBIE O €r0 JUYHOCTH .

[TpuroBopom TromeHckoro paitonHoro cyaa ot 18.11.2016 CraposoiiToB
A.B. npu3HaH BUHOBHBIM B COBEPILUEHUHU NPECTYIUIEHUS, IPELYCMOTPEHHOIO CT.

105 4. 1 YK P® u Ha3zHauuTh Haka3aHue ¢ npumeHeHueM ct. 64 YK PO B Buge 4

! Vronosroe geno Nel-12/2017 // Apxus TiomeHckoro paifonnoro cyna TioMeHckoi 06nacTH.
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( getbIpex) JyieT JUIICHUS CBOOOIBI O€3 OTpaHUYEHHUS CBOOOIBI C OTOBIBAHUEM
HAKa3aHUs B UCIIPABUTEIIBHON KOJIOHUU CTPOrOro peKrUMa.

OueHuBasi 10Ka3aTeIbCTBA B UX COBOKYIHOCTH, CYJ HAaxXOJHWT, YTO BHHA
NOJICYAUMOT0 HalllJIa CBOE MOJTBEPKACHUE B XOAE CYyA€OHOr0 CIEICTBHUS.

Cyn nevictBus noacyaumoro CrapoBoiitoBa A.B  kBanuuuupyer mno cr.
105 14 1 YK P® — yOuiicTBO, TO €CTh YMBIIUIEHHOE IPUYUHEHHE CMEPTU JPYTOMY
4eJIOBEKY. Y MBICEII Ha IPUYMHEHUE CMEPTH ITOTEPIEBUIEMY YCTAHOBIIEH CYJIOM Ha
OCHOBAaHUM HCCIIEIOBAaHHBIX JOKA3aTENIbCTB, a TAKXKE MCXOJ U3 OOCTOSATEIILCTB
npecTyIyieHus U paktuyeckux aectsuil CtapoBoiitoBa A.B B MOMEHT yOuiicTBa.
CTapoBOMTOB HCIIOB30BAJ B KAYECTBE OPYKHUS TBEPABIN JACPEBSIHHBIA MIpEAMET-
MaJKy, C CHWJION HaJIaBWJI Ha IIEI0 IMOTEPIIEBIIETO U YAEPKUBAI 1O MOMEHTA, ITOKa
MIOTEPNEBIINNA MEPECTAN TOAABATH NMPU3HAKU KU3HU, MOJACYAUMBIN OCO3HABAJ,
YTO €ro JEHUCTBUSA MOTYT IPUBECTH K CMEPTH MOTEPIIEBIIEro U Xkenail 3toro. O
NPUMEHEHUN 3HAYUTENbHOW (PU3NYECKOM CHJIBI IPH HAJIABIMBAHMM HA WICIO
CBUJETEILCTBYIOT BBIBOJIbI 3AKIIIOUEHUS CyA€0HO-MEIUIUHCKOT0 KcrepTa Ne 296
ot 15.08.2016 roma n.1. 73-74 cornacHo BBIBOIaM KOTOPOTO Y TIOTEPIEBIIETO «HA
NOJBA3BIYHON KOCTH OOHApYXEH pa3pblB KarCyjbl COWIEHEHHUS JIEBOI'O Majoro
pora, ¢ OOJBIIMM JIEBBIM POrOM M TEJIOM BHYTPEHHEH NOBEPXHOCTH, TaKXkKe
OOHapy>KE€Hbl KPOBOM3JIMSIHUS B MSTKMX TKaHSAX, B MPOEKUUU JIEBOTO CyCTaBa
MOABA3BIYHON KOCTU CO CTOPOHBI BHYTPEHHEN 3aIHEW ITOBEPXHOCTH; B MPOCKLINHU
JIEBOM IUIACTMHBI M YyIVIa  LIMTOBUJIHOIO Xpslla CO CTOPOHBI HAPYKHOH
noBepxHOCTH. HazHauas, Haka3aHue Cy/] yUYUTBIBAET, JIMYHOCTh BAHOBHOTO, PAHEE
HE CYIUM, XapaKTepU3yeTcs NOJIOKUTEIbHO. CMArdaromuM OTBETCTBEHHOCTH
HaKa3aHus cys1 B cOOTBETCTBHH € 4.1,2 cT. 61 YK P® npusHaer, npu3HaHUE BUHBI
NOJCYAUMBIM IO CYIIECTBY HE OTpHUIAOIUM (akTa NPUYUHEHUS CMEPTH
NOTEpNEBIIEMY, HE OOCTOATEIbCTB COBEPILIEHHOTO MPECTYIUICHUS  Kak
YCTAHOBJIEHO CIIEICTBUEM, BO3PacT IOACYIMMOrO, COCTOSHHE €ro 310pOBbS,
IPOTUBONPABHOE  TOBEJIEHUE MOTEPIEBUIETO, AKTUBHOE CIIOCOOCTBOBaHUE
PacKphITHIO M paccleOBaHUI0 MpecTyIuieHus. OOCTOSTENbCTB OTATYAIOIINX

HakKa3aHue B COOTBEeTCTBUM cO cT. 63 YK P® cymom He ycranoBieHo. Cyg
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MI0JIATaeT, YTO COBOKYITHOCTh CMSITUAIONINX HaKa3aHUE OOCTOSITEIBCTB SIBIISACTCS
UCKIIIOUUTETbHBIMH, CYIIECTBEHHO YMEHBIIAIOIIMMU OOIECTBEHHYIO OMAacHOCTb
MPECTYIUICHUS, YYUTHIBas €ro IOBEACHHWE BO BpEMS W IIOCIE COBEPUICHHS
MPECTYIUICHUSA, CyJ MOJIara€T BO3MOXXHBIM HA3HAYWTh HAKA3aHUE C Y4YETOM
nojoxxeHui ct. 64 YK P® Huzke HU3IIETO Tpeesna, IpeayCMOTPEHHOTO CaHKIIUEH
CTaTbU. YUUTHIBA TKECTh, OOIIECTBEHHYIO OMNAaCHOCTh COJICSIHHOTO B
COOTBETCTBUU cO CT. ¢T.6,60,62 YK P® mnomaraer HEOOXOOUMBIM HA3HAUUTH
HaKa3aHWeE MOJACYAUMOMY CBA3aHHOE C M30IsLuel oT obmecTnall,

[ToMrmoO 3amUMTHl MpaB U 3aKOHHBIX HHTEPECOB JIMI[ W OpraHu3aIui,
IOTEPIIEBIINX OT MPECTYIUIEHUM, YTOJOBHOE CYAONPOU3BOACTBO MMEET CBOUM
HAa3HAYCHUEM TaKXK€ 3alIUTy JUYHOCTH OT HE3aKOHHOTO M HEOOOCHOBAHHOIO
OOBUHEHUSI, OCYXKJICHUS, orpaHnyeHus €€ mpaB u cBoOo. [loaTomy, B Kax0M
cliydae, Korjaa Cya NpUIET K BBIBOY O HE3aKOHHOCTHU M (MJIH) HEOOOCHOBAHHOCTH
OOBHUHEHUSI, I0JKEH OBITh MIOCTAHOBJICH ONPaBAATEIbHBIN MPUTOBOP.

[IpyHIMIO Mpe3yMIIKMA HEBUHOBHOCTHU 3akperuieH B cT. 49 KoHctutyuuu
Poccuiickonn @enepanuu, cr. 14 YIIK P®, corimacHo KOTOpOMy BCE COMHEHUS B
BUHOBHOCTH OOBHUHSIEMOIO, KOTOpPbIE€ HE MOTYT OBITh YCTpPaHEHBl B MOPSIKE,
YCTaHOBJIEHHOM Y TOJIOBHO-TIPOLIECCYaIbHbIM KOJIEKCOM Poccuiickon Denepanuu,
TOJIKYIOTCS B €0 TIOJIB3Y.

CorynacHo MmaTepuayiaM Cy/1e0HOM MPaKTUKK YUCIO OTPABIAHHBIX JIHI] IO
pe3yapTaraM pPacCMOTPEHUs YTOJIOBHBIX Jel1 TIOMEHCKMM palOHHBIM CYI0M
TroMeHCKO# 00J1aCTH B CPaBHEHUHU C OOUIUM KOJUYECTBOM €I, PACCMOTPEHHBIX
B OTUETHBIN NepUo/I, He3HaYuTEIbHO, U B 2014 rony coctaBui 1,6%, B 2015 roay
- 0,8 %, B 2016 roxy — 0%, B 2017 rogy — 0%.

Y TBepK1aeMOoCTh ONpaBAaTEIbHBIX NMPUroBopoB B 2014 roxy cocraBuia
71,4 %, B 2015 roxy — 100 %, B 2016 romy — 0%, B 2017 rony — 0%. OcHoBanus

BBIHECEHMSI OIPABIATEIbHBIX IPUTOBOPOB YTOJOBHO-TIPOLIECCYAIBHBIN KOAEKC

1 Yronosroe geno Nel-453/2016 // Apxus TroMeHCKOro paiioHHOro cyna TroMeHCKo# o6nacTH.



52

Poccuiickoii ®@enepatuu (4. 2 cr. 302 VIIK P®) npenycmarpuBaeT 4deTbIpe
OCHOBAHMsI BEIHECEHHSI OTIPAB/IaTEILHOTO MPUTOBOPA:

1) HEe yCTaHOBIIEHO COOBITHE MPECTYIUICHUS;

2) NOACYIUMBI HE MPUYACTEH K COBEPIICHUIO TPECTYIIICHUS;

3) B IesSHUU NOICYIUMOTO OTCYTCTBYET COCTaB MPECTYIICHHUS;

4) B OTHONIEHWU MOACYAMMOTO KOJUIETUEH MPUCSHKHBIX 3acelaresieil BhIHECEH
OTpaB/IaTEIbHBIN BEPIUKT.

3a paccmatpuBaemblii nepuon ¢ 2014 — 2017 rr. TroMEHCKUM pallOHHBIM
cynom TromeHckoil oOmactu BbiHeceHO 10 ompaBaaTenbHBIX MPUTOBOPOB B
oTHoOWEeHUH 10 JauL, IpU 3TOM:

- JUIsl 7 IPUTOBOPOB OCHOBAaHMEM OCITY>KHJI BBIBOJI Cy/la 00 OTCYTCTBUU B JIEIHUU
MOJICYAUMOT0 COCTaBa MPECTYIUICHHUS;

- B 3 ciuyyasx CyJI BBIHOCWJI OINpaBAAaTEIbHbIE TPUTOBOPHI B CBSI3H C
HEIPUYACTHOCTBIO MOJCYIMMOI0 K COBEPUICHUIO MTPECTYILICHUS.

[IpencraBisieTcss BaXKHBIM OTMETUThb, YTO pPAa3JU4YUsi B OCHOBAHMSIX
OINpaB/IaHUs BIUAIOT HA PEHIEHUE BOMPOCA O IPAKJAHCKOM MCKE U BO3MEILEHUU
ymepoa (4. 2 ct. 306 YIIK P®), a Takke o HEOOXOIUMOCTH HaTbHEUIIIECTO
IIPOU3BOJICTBA MO J€Iy B LIEJAX YCTaHOBJIEHUS JMLIA, BAHOBHOTO B COBEPIICHUU
JAHHOTO MPECTYIUICHUS.

B wactHoCTH, B cooTBeTcTBUH C 4. 2 cT. 306 YIIK P® npu nocraHoBieHUH
OIPAaBJATEIBLHOTO IPUTOBOPA, BBIHECEHUH IOCTAHOBJIEHUS WJIM OINPEIECIECHUS O
MIPEKPALLEHUH YTOJIOBHOTO JI€a IO OCHOBAHUSAM, IPEAYCMOTPEHHBIM I1. 1 4. 1 cT.
24 w m. 1 4. 1 cr. 27 VIIK P® - orcyrctBue COOBITHS TMPECTYIUICHUS U
HEMPUYACTHOCTh  MOJI0O3PEBAEMOI0 WM  OOBUHSIEMOTO K  COBEPIICHHUIO
NPECTYIUIEHUS, - CYJl OTKa3blBa€T B YJOBJIETBOPEHHUM TI'PakKJaHCKOro Hcka. B
OCTaJIbHBIX CIIydasx CyJl OCTaBJIsIeT UCK 0e3 paccMoTpeHus. OcTaBieHHE CYIOM
IPaKIAHCKOTO MCKa 0€3 pacCMOTPEHMs] HE NPEMSTCTBYET MOCIEAYIOUIEMY €ro

MPEABSABICHUIO U PACCMOTPEHUIO B IOPSIAKE FPakAAHCKOrO CYIOITPOU3BO/ICTBA.
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[ToaTOMY CyZ B COOTBETCTBUU C 3aKOHOM JIOJDKEH TOYHO C(HPOPMYyIUPOBATH
B NPUTOBOPE OJHO U3 TPEX YKA3aHHBIX B YTOJIOBHO-TIPOLIECCYAJTbHOM KOAEKCE
OCHOBAaHUW ONPAaBIAHHUS.

Cyn noykeH BBIHECTH ONpaBAATEIbHBIN MPUTOBOP B CBSI3M C TEM, UTO HE
YCTaHOBJIEHO coObITHE TpecTyrieHus (m. 1 4. 2 ct. 302 VIIK P®), korma
BMCHEHHOE TMOJCYIMMOMY JEsSHHUE BOOOIE HE HMMEII0 MECTa, a yKa3aHHBIC B
OOBHHEHHM COOBITUS WM MX TMOCIHEACTBUS HE BO3HUKAIU JIMOO MPOU3OILIN
HE3aBUCUMO OT YbEH-TMOO BOJIH.

3a nepuona ¢ 2014 roga mo Hos0ps 2017 rona mo JaHHOMY OCHOBAHUIO
ONpaBAATEIbHBIX MPUTOBOPOB TIOMEHCKMM paillOHHBIM cyaoM  TrOMEHCKOU
00JJaCTH HE BBIHECEHO.

Cyn J[O0DKEH BBIHECTH OINpaBAaTebHBII MOPUTOBOP B CBSI3U €
HEMPUYACTHOCTHIO MOJACYJMMOrO0 K COBEPIICHUIO MPECTYIUIEHUs, KOrja Camo
MPECTYIUICHUE YCTAaHOBJIEHO, HO HCCIEAOBAaHHBIE CYJOM JOKa3aTeIbCTBa HE
MOATBEPKIAIOT WU UCKITIOYAIOT €T0 COBEPIIEHUE MOACYAUMBIM (11. 2 4. 2 cT. 302
VIIK P®).

Cynpu BBIHOCWIA TaKUE PEIIECHUS B CJICIYIOMINX CIydasix:

[IpuroBopom TromeHckoro paioHHOro cyaa TIOMEHCKOM o003acT OT
07.07.2014 (memo Ne 1-193/2014) MsanoB 1o 1. «6» 4.3 ¢1.228.1 YK P® onpaBnan
3a HENPHUYACTHOCTHIO K COBEPIICHUIO MPECTYIUIEHUS, HA OCHOBaHMM 1.1 4.l
ct.27 YIIK PO.

OnpaBnapiBas  IBaHOBa B COBEPUIEHWU YKA3aHHOTO MPECTYIUICHUS, CY]I
yKazaj, 9To B cooTBeTCTBUU C 4.4 ¢T.302 YIIK PD, 060BUHHUTEIBHBIN MPUTOBOP HE
MOET ObITh OCHOBaH Ha MPEANOJI0KEHUIX U TTOCTAHOBIISETCS JIUIIb PU YCIIOBUH,
YTO B XOJI€ CYJI€OHOTO pa30upaTeIbCTBa BUHOBHOCTH MOJICYAMMOTO B COBEPILICHUU
NPECTYIUICHUsI  MOATBEPKJIEHA  COBOKYIMHOCTBIO  HMCCIEAOBAHHBIX  CYAOM
JoKazarenbcTB. B Xxome cyaeOHoro pas3ouparenbCTBa YCTAaHOBJIEHO, YTO
MpU3HaTENbHbIE MOKa3aHusi nojacyaumoro HMBanoBa wu cBugetrens Iletposa,
KOTOpbI€ OHU JaBalidi B XOJI€ MPEABAPUTEIBLHOrO pacCleIOBaHMs, HUYEM HE

MOATBCPIKACHBI, TO €CTh OTCYTCTBYCT COBOKYITHOCTb JOKa3aTcIbCTB,
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MOATBEPAKAAIOIIUX BUHOBHOCTh MOJACY/IUMOTO B UHKPUMUHUPYEMOM €My JESHUU
o 1. «6» 4.3 ¢1.228.1 YK P®. bosnee Toro, nokazanus mojacyIuMoro, TaHHbIC UM
B XOJI€ MPEABAPUTEIBHOIO pAaccieoBaHus, OMNPOBEPIHYTHl  MOKA3aHUSMHU
ceuaerened. Kpome toro ykaseiBaercs, 4to B cooTBeTcTBUHU €O CT.73 YIIK PO,
IIPU IIPOU3BOJICTBE MO YIOJIOBHOMY A€y MOJJIEkKAT JOKA3bIBAHUIO, B TOM YHCIIE
BpeMsi M MECTO COBEpIICHHUs TMpecTyiuieHusa. Mcxoass w3 npeabsiBICHHOTO
WBaHOBY OOBHHEHHSI, MECTO COBITa HAPKOTUYECKOTO CPEICTBA B 3HAYUTEIHLHOM
pa3mepe lleTpoBa opraHoM NMpeaBaAPUTEIBHOTO PACCIIENOBAHUS HE YCTAHOBIICHO.
Hcxoas u3 M3JI0XKEHHOTO, Cy/A MPUIENT K BbIBOLY, uTo MBaHOB 1o m. «O» 4.3
cT.228.1 YK P® noanexut onpaBIaHUIO 3a HEMPUYACTHOCTHIO K COBEPILECHUIO
IPECTYIUICHHUS .

OmnpaBapiBas bepaueBa B COBEPIICHUN MPECTYIUICHUS, PETYCMOTPEHHOTO
g, 1 ct. 161 YK P® (menmo Ne 1-18/2014), cyn ykaszan ciaeayroriee: «J{oBospl
OOBHMHEHUSI O BHUHOBHOCTHU bepnuena B COBEPIICHUU MPECTYIUICHHUS,
npeaycMmorpenHoro 4.1 cr. 161 YK P®, ocHoBaHbl Ha MPOTHBOPEUMBBIX
MOKa3aHUsIX MoTreprnesmero boOpora, KOTOpPhIE HE MOJTBEPKIAIOTCS
COBOKYITHOCTBIO KaKMX-JTUOO APYTUX JOKA3aTEIbCTB, IOITOMY, IO MHEHUIO CYy/Ia,
HE MOTYT OBITh JOCTOBEPHBIMH W JIOCTATOUHBIMHU Il OOBUHEHMs. B cBs3u ¢
W3JI0KEHHBIM, UCXO/IS U3 IPE3YMITIIMU HEBUHOBHOCTH, O TAKXKE C y4€TOM TOT0, YTO
COMHEHHUSI B BUHOBHOCTH MOJICYAUMOro bepaueBa He yCTpaHEHbI, OH MOMJICKUT
onpaaHuio Ha ocHoBaHuM 1.1 4.1 c1. 27 VIIK P®, B cBsI3U ¢ HENPUYACTHOCTHIO
K COBEPIIEHHIO ITPECTYIIEHHs, IpeaycMOTpeHHOro 4.1 ¢T. 161 YK PD»2,

CoryacHo MaTepuajiam yroyiopaoro jaeia Ne 1-158/2014 Jlareimonok B.B.
OOBHMHSUICS] B COBEPILIEHUU MPECTYIUICHUN, MPEAYCMOTPEHHBIX TI. «a» 4.3 cT. 158,
m. «a» 4.3 cT. 158, m. «a» 4.3 cT. 158, m. «a» 1.3 cT. 158, m. «a» 1.3 cT. 158 YK
P®.

26 utons 2014 no nemy NoCTaHOBIIEH MPUTOBOP, KOTOPHIM YCTAHOBIICHO, YTO

BUHOBHOCTB OJICYyAUMoOro JlaTeimonka B.B. B coBepiieHNM XUILEHUS UMYIIECTBA

1 Vronosuoe aeso Nel1-193/2014 // Apxus TroMmeHCKOr0 pailoHHOrO cyaa TIOMEHCKOM 00IacTH.
2 YronosHoe aeno Ne 1-18/2014 // Apxus TromeHckoro paiioHHOro cyaa TroMeHCKoit 061acTH.
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norepresmero Kopuea P.M., cyny He mnpencrasiena. Tak, moacyaumblil
JlaTeimonok B.B. BUHy He npu3Hai B COBEPUIEHUN JAHHOTO MPECTYIUIEHUS, UHBIX
JIOKA3aTeIbCTB €r0 BUHOBHOCTH HE MMEETCA. B CBSI3M C 4eM, OH NOMJICKUT
onpapJaHuio Ha ocHoBaHUU 1.1 4.1 cT. 27 YIIK P®, B CBsA3M C HENPUYACTHOCTHIO
K COBEPIIEHUIO TPECTYIUICHUS, TPEAYCMOTPEHHOTO 1. «a» 4.3 ¢T. 158 YK P®. Ilo
dakTy xumieHuss wumyilecTBa moreprneniieii Mokuno M.K. momcymmmbrii
Jlatpimonok B.B. noayiexut onpasnanuto, Ha ocHoBanuu 1.1 4.1 ct. 27 YIIK PO,
B CBA3U C HENPUYACTHOCTBIO K €r0 COBEPIICHHIO, IOCKOJIBKY BHHY B €rO
COBEpILICHUHU OH He npu3Hai, noacyauMeid [lynsaac C.B. HacTauBan Ha TOM, 4TO
OH OJIMH COBEPIIUJI ATO npectyruienne. Kakux-nmibo 6ecCropHbIX T0Ka3aTeNbCTB,
MOATBEPKAAIOIMMNX MPUYacTHOCTH JlaTeimonka B.B. k ero copepiieHuto, cyay He
IpeACTaBICHO .

B cootBercTBUH €O cT. 8§ YK P® ocHOBaHMEM YroJIOBHON OTBETCTBEHHOCTH
ABJISIETCA ~ COBEPIICHHWE JACSAHUA, COJAEpXKALIEr0 BCE IIPU3HAKH COCTaBa
MPECTYIUICHUS, MPEIYCMOTPEHHOIO HAaCToAIMM KojaekcoM. [loatomy korma
JNEUCTBUS TOJACYAMMOIO  COIJIaCHO YrOJOBHOMY 3aKOHY HE  SIBJISIOTCS
MPECTyIUICHUEM JMOO0 KOorja B ACHCTBUSIX MOJCYAMMOTO HET BCEX HEOOXOIUMBIX
MPU3HAKOB MPECTYIICHHUS, CYJl JOJDKEH MOCTAHOBUThH ONPaBIATEIbHbBINA IPUTOBOP
BBUJIYy OTCYTCTBUS B ACSHUU MOJCYAUMOTO IPU3HAKOB MpeCTyIieHus (1. 3 4. 2 CT.
302 VIIK).

[Io maHHOMY OCHOBAHHIO ONPABIAATENIBHBIE IMPUTOBOPHI BBIHOCUJIMCH B
CIEAYIOIIMNX CIIyqasx:

Opranamu TpeABApPUTENILHOTO CJEACTBUS ~ MapkoB  OOBHHSUJICS B
COBEPIIIECHUH 6-U MPECTYIUICHUH, MPEeTyCMOTPEHHBIX M. «0» 4.2 cT. 158 YK PO, B
COBEPILEHUH 2-X IPECTYIUICHUH, TPEAYCMOTPEHHBIX 4.3 cT. 30 — 1. «O» 4.2 cT. 158
YK PO.

CornacHo npuroBopy THOMEHCKOTO pailoHHOTO cyaa TroMeHCKoM obyiacTu

ot 24.03.2014 (memo Ne 1-56/2014) B cOOTBETCTBUU C MOJOKCHUSIMH 4. 1 cT. 146

! Vronosroro neno Ne 1-158/2014 // Apxus TroMeHCKOTo paiioHHOTo cyaa TIOMEHCKo# 061acTy.
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VIIK P® npu Hanuuuu moBoAa U OCHOBaHUs, npeaxycMorpenHoro ct. 140 YIIK
P®, opran no3HaHus, JO3HABATENb WIM CIENOBATENb B IPEAEIaX KOMIETEHIINH,
yctanoBlieHHOU cT. 151 VIIK P®, B0o30yX1at0T yroJIOBHOE /I€JI0 U TOJIBKO MOCIE
ATOr0 HAYMHAIOT NpeaBaputesibHoe paccuenoBanue. [lo cmbiciy cT. 17 YK PO
COBEpIlICHHE JABYX WM 0ojiee MPECTyIUICHUH TMPU3HAETCS COBOKYITHOCTBIO
NPECTYIUIEHUH U 3a KaXKJI0€ U3 HUX JIOJKHO OBITh BO30YKIEHO YTrOJIOBHOE JAEIIO.
[To daxty mokymenus Ha xuileHue umyiiectBa OOO «Bocxoa» TpeOGoBaHUs
YKa3aHHBIX BBIIIE HOPM IMPOLIECCYaTbHOTO W MATEpUaIbHOTO IpaBa ObUIH
HapymieHsl. W3 mMaTepuanoB yroioBHOro nena ycranosieHo, uyto 20.09.2013 r.,
06.10.2013r.,10.11.2013 ., 11.11.2013 ., 14.11.2013 r. BO30Y>K/I€HBI YTOJIOBHBIC
nena no (aktaMm xXuiieHud umyiectBa AsekceeBoi, AuapeeBoit, OO0 «1» u
3A0 «3» u O®I'VII «lloura Poccum» coorBercTtBeHHO. 20.11.2013 r. yka3zanHbie
YTOJIOBHBIE Jiela COEJUHEHBI B OJHO Mpou3BOoJCTBO. COINIacHO pamopTy 00
oOHapyxeHMH mnpu3HakoB mnpectrymiennii 13.11.2013 1. 3apeructpupoBaHO
coobmenre YOIT «D» o Tom, uro 1o yi. OctpoBckoro, 156 B marazune «B»
pa3Omiii CTEKJI0. DTH Ke 00CTOATENIHCTBA U3JI0OKEHB VBaHOBBIM B 3asiBIICHUH O
MPECTYIJICHUU B OTHOIIEHUW HeycTaHOBICHHBIX juil 13.11.2013 . 12.11.2013 1.
WNBaHoB mnpu3HaH noreprneBminM U gompomied. 16.11.2013r., 22.11.2013 r. u
23.11.2013 r. mo xonaraiictBy Y YII PameBckoro mpojeBaicsi Cpok MpOBEPKU
coobmieHus: o npectyrmieHnd. OgHAKO penieHusl Mo yKa3aHHOMY COOOIIEHUIO B
nopsizike 1. 146 VIIK P® nmpunsaTo HE OBLII0, YTOJOBHOE JIEJIO M0 3TOMY (haKTy HE
BO30YXKJIEHO M HE COEJAMHEHO B IPOU3BOJICTBO C YKa3aHHBIMU YTOJIOBHBIMU
JienamMu, B TIPOM3BOJICTBO CJIEIOBATENIO HE IepeaaBaioch. TakuMm oOpa3oMm, Bce
JI0Ka3aTesIbcTBa MO JeNy AOOBITHI MO HEBO30YKJIEHHOMY YrOJIOBHOMY J€ily, B
CBS3U C 4eM, B cooTBeTcTBUU CO CT. 75 YIIK PO gBnsrorcsa HegonmycTumbeiMu. B
CBsI3M C 4UeM, 1o ¢akTy mokyiieHus Ha xuiieHue umymectea OO0 «Bocxony
MOJICYIUMBIM MapKOB TOJIEKUT ONPABAAHUIO 32 OTCYTCTBUEM B €TO JECUCTBUAX

COCTaBa MPECTYIUIEHUs Ha OCHOBanuu 1.2 4.1 cr. 24 VIIK PO,

! Vronosnoe neno Ne 1-56/2014 // Apxus TromeHckoro paiionHoro cyna TromeHckoit obnacTu.
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CornacHo matepuanam yrojaoBHoro aena Ne 1-263/2015 TlerpoB opranamu
NPEABAPUTEILHOTO CIIEJICTBUS OOBHUHSUJICS. B COBEpPUICHUU MPECTYIUICHUH,
npenycMoTpeHHbIxX 4.3 ¢1.30, i. «r» 4.4 ¢1.228.1, 4.3 ¢1.327, 4.5 c1.33, u.1 c1.327
YK PO.

[Tpuroopom TroMmeHCKOro paiioHHOro cyaa TromeHckoi obnactu ot 14
utonist 2015 roga IlerpoB mNpu3HAH BUHOBHBIM B COBEPIICHHH MPECTYIUICHHH,
npeaycMoTpeHHbIX 4.2 ¢1.228, 4.3 c¢1.327 YK P®. On ke, IletpoB onmpaBaaH no
OOBHHEHHMIO B COBEPIIECHUU MPECTYIUICHUS, MPEAyCcMOTpeHHOro 4.5 cr.33 u.l
ct.327 YK P® 3a orcyrcTBHEM B €ro JIEWCTBUAX COCTaBa IPECTYIUICHUs, HA
ocHoBanud 1.2 4.1 c1.24 VIIK P®. [Ipu3nano 3a HUM 1paBo Ha peaOUIUTAIUIO, B
cootBercTBHM ¢ riaBon 18 YIIK P®, B ToM uncne u Ha BO3MENICHUE BpEAa,
CBA3aHHOIO C YIOJIOBHBIM IIpecieloOBaHHEM. B mnpuroBope yka3zaHo, 4YTO
ooBunenue IlerpoBa mo 4.5 cr.33. 4.l ¢1.327 YK P® B mocoOHuYecTBE B
nojaJieNke O(UIHATBHOIO JTOKYMEHTA, IMPEIOCTaBISAIONIEro MpaBa, B LENSIX €ro
UCIIOJIb30BAaHUSl  SIBJSIETCSl  M3JIMIUHUM, IIOCKOJIBKY HE ObUl  yCTaHOBJIEH
UCIIOJIHUTENb, CIIEOBATENbHO, Cy/l HE MOXET CIeNaTb BBIBOJ O TOM, YTO OH
ABJIAETCSI CYOBEKTOM MPECTyIUICHUs. B CBSI3U € 3TUM, 1O yKa3aHHOMY COCTaBy
[leTpoB MOUIEKUT ONpPaBJAHUIO 32 OTCYTCTBHEM B €ro JACHCTBUAX COCTaBa
IPECTYIUICHHUS .

04 aBrycta 2015 roma BBIHECEH MPUTOBOP IO YroJOBHOMY gneiy No
1-79/2015 B otHomenun Pasymaoro A.C., 0OBHHSIEMOro B COBEPIICHHH
MPECTYIUIEHUH, PeNyCcMOTpeHHBIX 4.3 ¢T.260, u.l c1.191.1 YK P®, cornacno
koTopoMy PazymHubiii A.C. npu3HaH BUHOBHBIM B COBEPILUEHHH IPECTYIUICHHS,
npeaycMoTpeHHoro 4.3 ¢T.260 YK P®, stum ke npurosopom Pazymusiii A.C. o
ooBuHenuto no 4.1 c1.191.1 YK P® omnpaBaan 3a OTCYyTCTBUEM B €r0 JIEUCTBUIX
cocTaBa JaHHOro TpecTymieHus. B cooTBerctBuM ¢ rinaBod 18
VYronosHo-npoueccyanpsHoro Kogekca PO, npuznano 3a Pasymuesim A.C. mpaBo Ha

peabmwimranuo. M3 mpuroBopa ycmarpuBaercs cieayromiee: «Pazymasiii A.C.

! Vronosnoe neno Ne 1-263/2015 // Apxus TromeHnckoro paiionsoro cyza TroMeHCKo o6acTy.
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oOBuHsieTcss B ToM, uTo 26.12.2014 r. B nepuon Bpemenu ¢ 20 ygacos g0 21.30
4acoB, MOCJIE COBEPILICHUs] HE3aKOHHOW PYyOKHU JIECHBIX HAaCaXKICHUI B KBapTaje
No44  Boimena No22 TaxTamuHCKOTO YYacTKOBOTO JIECHHUYECTBA YpPOUHMINA
TaxTanuHckoro otaena « TFoMEHCKOE TIECHUYECTBOY» Y IPABIICHUS JIECHUYECTBAMHU
JenaprameHTa jecHOro Komiuwiekca TrOMEHCKOW 00JacTH, JOCTOBEpHO 3Has
MOPSAOK MOTYUYECHUS pa3pellieHs] Ha IEPEBO3KY Jieca, U 0CO3HABas, YTO APEBECUHA
3aroTOBJIEHA UM HE3aKOHHO, MMOCKOJBKY OTCYTCTBYIOT HEOOXOIUMBbIE TOKYMEHTHI,
YMBIIUIEHHO PEIIWI OCYIIECTBUTh IEPEBO3KY HE3aKOHHO 3arOTOBJIEHHOMN
JPEBECUHBI B KPYIMHOM pa3Mepe Ha TEPPUTOPHUIO apeHayeMol PaszymHBIM
MUJIOpaMbl, PacmooKeHHOU 1o azapecy: r.Tiomenb, yn.YUekuctos,28/3, musa eé
nocjeaywmneil nepepadboTku W peanu3aliud, TO €CTh B Ilenax cObita. s
pean3anyy CBOETO MPEeCTYMHOTo ymbicha, Pazymusiit A.C. 26.12.2014 r. okoio
20 yacoB, UMes MPaBO YMPaBICHUS TPAHCIIOPTHBIMU CPEICTBAMH, CEll 3a PYJib
aBTOMOOWJIS, TPY>KEHHOTO OpEBHAMM HE3aKOHHO CPYOJICHHBIX JE€PEBbEB XBOMHOM
nopojibl B konudectBe 20 MTYyK MJIMHOW 6 METPOB, OCYIIECTBHII ABUKECHHE
YKa3aHHOTO aBTOMOOUJIS ¢ Ttepputopun KkBaptana Ne44 Bwimena No22
TaxTaaMHCKOTO YYacCTKOBOTO JIECHMYECTBA YpouwMina TaxTaauMHCKOro OTAena
«TromeHckoe TecCHUYeCTBO» YIIpaBJIeHUs JIECHUYECTBAMU JlerapTaMeHTa JIECHOTO
KoMIuiekca TroMEHCKOM 001aCTH 0 HAMPaBJICHUIO K MIJIOpaMe, PacioioKeHHOM
mo axapecy: r.Tromensb, ymUYekucrtoB, 28/3, omnako B paiioHe pa.Uukua,
TromeHnckoro paiiona TroMmeHcKol o0macTu ObLT ocTaHoBIEH coTpyauukamu [I1C
ITUBJAJI YMBJI Poccuum mno Tromenckoit obGnactu. B pesynapTare cBOux
npecTynHbix aerctBuil Pasymusiii A.C. 26.12.2014 r. B nepuoa BpeMenu ¢ 20
yacoB 70 21.30 yacoB yMBIIUIEHHO, HE3aKOHHO, U OCO3HaBas, YTO JIPEBECHUHA
3aroTtoBiieHa PasymubiM A.C, HE3aKOHHO, MOCKOJIbKY OTCYTCTBYIOT HEOOXOANMbBIE
JIOKYMEHTBI, OCYIIECTBUJI TMEPEBO3KY HE3aKOHHO 3aroToBiieHHbIX 20 OpeBeH
JIEPEBHEB MOPOJIbI COCHA JUTMHOM 110 6 METPOB Kaxk10€ 00111eit cronMocThio 141156
pyOseit, dYTo SBISETCA KPYMHBIM Pa3MEPOM, HCUHUCICHHBIM 110 TaKcaM,
yrBepknéuubM [loctanoBienuem IlpaBurensctBa PD ot 08.05.2007 r. Ne273

«O0 ucyuciieHn: pa3Mepa Bpena, NPUUMHEHHOTO JIECAM BCJIEJICTBUE HApYLICHUS
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JecHOro 3akoHoAatenscTBay. [eiictBus Pazymuoro A.C. kBanupuImpoBaHsl 110
9.1 ¢1.191.1 YK P® — kak mepeBo3ka B IIeNsAX COBITAa 3aBEJOMO HE3aKOHHO
3arOoTOBJIEHHOU IPEBECHHBI, COBEPIIEHHAS B KPYITHOM pa3mepe. B noarBepxkacHue
BUHOBHOCTH Pa3zymuHoro A.C. B COBEpIICHUHM JaHHOTO TMPECTYILICHUS,
roCyapCTBEHHBIA OOBUHUTENb MPUBEN T€ K€ JI0KA3aTENbCTBA, U3JIOKEHHBIC B
MPUTOBOPE UM MOATBEPKIAIOIIAE BHUHOBHOCTh Pa3yMHOro B COBEpIICHHUH
npectymieHus, npeaycMorpeHHoro 4.3 c¢r.260 YK P®. Cyxa cuuraer gaHHYIO
kBanMpukanuio nericteuii Pazymuoro A.C. U3NHIIHEH, MOCKOJIBKY MO MHEHHUIO
Cyna, MOCJIEAHUN HE ABISETCA CYOBEKTOM JaHHOTO mpecTyruieHus. [lo cMbicoy
OOBEKTHUBHOM CTOPOHBI JAHHOTO COCTaBa MPECTYIUICHUS CYOBEKTOM JIaHHOTO
JeSTHUA  SIBIIAIOTCSL  JIMIA, KOTOPBIE 3Hasg O HE3aKOHHOM MPOUCXOKICHUU
JPEBECHUHBI, IPUOOPEIIN, XPAaHUIIU U TIEPEBO3IWIH €€ B LETSX JaIbHEHIIEro cObITa,
T.€. JIMIIA, HE UMEIOIME OTHOIICHUSI K HE3aKOHHOW pyOKe JIECHBIX HACAKJICHUH.
JlelicTBUS K1, COBEPIIUBIIETO HE3aKOHHYIO PYOKY JIECHBIX HACAXKCHUM, a 3aTeEM
PacHopsIIUBIIIETOCS TPEBECUHOM M0 CBOEMY YCMOTPEHHIO, UTO BKJIIOYAET B ceOs,
B TOM WYHCJI€ XpaHEHHUE, IMEPEeBO3KY U COBIT JPEBECHUHBI, HE TPeOyIoT
JIOTIOJIHUTENHHOUM KBanmudukanuu mo cratbsiMm Ocobennoit yactu YK P®, B cBsizu
c uem Pa3ymubiil A.C. 10 JaHHOM CTaThe MOJICKUT OMPABAAHUIO 32 OTCYTCTBUEM
B €ro JIEHCTBUAX COCTaBA MPECTYIICHUN .

Cornacno npuroBopy TroMeHckoro paiionHoro cyga oT 09 uronsa 2015 roga
(memo Nel-2/2015)  Jlunnumk A.B. ompaBmaH 1Mo OOBMHEHHIO B COBEPIICHUH
MPECTYIUICHUs, npeaycMoTpeHHoro 4. 1 ¢r. 169 YK P® B cBsA3u ¢ oTcyTCTBHEM
COCTaBa MPECTYILICHUS.

W3 mpurosopa crnenyet: «B cyneOHOM 3acenannu HE JOOBITO JOCTATOYHBIX
JI0Ka3aTeIbCTB TOro, uto JIMHHUK A.B Kak riaBa agMUHUCTpPAMU TIOMEHCKOTO
MYHULIMNAIBHOTO  pailoHa, MPENATCTBOBAI MIPEANPUHUMATEIBCKOU
nearesbHOCTH. Hu ouH U3 mpeanpuHuMaresel He 3asiBUJT ICKOBBIX TPeOOBaHUH,

TaK KaK COIIaCHO 3akitoueHus skcreptusbl Ne 1143 sta pazauna qis 3A0 «

! Vronosuoe neno Ne 1-79/2015 // Apxus TromeHckoro paitoHHOro cyna TroMeHCKO# o0nacTu.
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Arpodupma «Jlyrosckas» cocrasuna 3005,50 pyoneit qist ['YCII 113 « Tomoss»
4210,20 py6, st OAO =e onpeneneHa. Kakux 1100 HapylIeHUH MpaB U 3aKOHHBIX
WHTEPECOB OpraHu3alun co crtopoHbsl JluHHMK A.B He yCTaHOBIIEHO.
CrnenoBaTellbHO IO NPECTYIUIEHUIO MpeaycMoTpeHHoMmy cT. 169 u 1 YK P®
JIunnuk A.B cnemyer ompaBnaTe 3a OTCYTCTBUEM B €ro JEHCTBHSAX COCTaBa
IPECTYILIEHUS .

AHanu3 maTtepuanoB CyJeOHOM NPAKTUKU CBUAETEIBCTBYET O TOM, YTO
OOJBIIMHCTBO YTOJIOBHBIX JI€J paccMaTpuBaeTCsi B CTPOrOM COOTBETCTBUHU C
JEHUCTBYIOLIUM 3aKOHOJATEIBCTBOM HAa OCHOBAHUH BCECTOPOHHETO, IMOJIHOTO U
OOBEKTUBHOTO MCCIEAOBAHUSA W OLICHKM BCEX OIPABAbIBAIOIIUX OOBHHIEMOIO
JTI0KA3aTeJIbCTB B X COBOKYMHOCTH. Kak mpaBuiio, BEIBOJBI Cy/1a O HEBUHOBHOCTH
NPUBJICYECHHBIX K YrOJOBHOM OTBETCTBEHHOCTH JIMI[ MOTHBUPOBAHBI C
IIPUBEICHUEM CCBUIOK Ha HCCIEIOBAHHBIC J0KAa3aTelIbCTBA, C YKa3aHHEM B
MPUTOBOpax, MO KaKOW NPUYMHE T€ WM HHbIE JOKA3aTeIbCTBA NMPHUHITHI WIH
OTBEPTHYTHI CYJIOM.

B cootBerctBuu ¢ 4. 1 ct. 297 VIIK P® npuroBop cyaa A0MKeH ObITh
3aKOHHBIM, OOOCHOBAaHHBIM W CIPaBEUIMBBIM, MO3TOMY IpPU IOCTAHOBJICHHUH
OIPAaBJATEIBLHOTO MPUIOBOPA AOJKHBI MOJYYUTh OLEHKY BCE PACCMOTPEHHBIE B
CyJeOHOM 3acelaHuM JO0Ka3aTeIbCTBA, KAaK MOATBEPKIAAIOLIME BBIBOJBI Cy/a IO
BOIIPOCAM,  pas3pellaéMbIM IpU  MOCTAaHOBJIEHWU NPUIOBOpPA, TaK M
IPOTUBOpEYAIINE STUM BbIBOAaM. HHM OAHO J0Ka3aTrenbCcTBO, Ha KOTOPOE
ONMHpPaJIOCh OOBUHEHHUE, HE JOJIKHO OCTaThCs O€3 aHaIu3a.

Heobxoaumo oOpaTuTh BHMMaHHE Ha HEOOXOJUMOCTh CTPOTOTO
coOII0IeHUA TpeboBaHU 3aKOHa 0 COJIep>KaHUU BBOJITHOMH,
ONMCATEIIbHO-MOTUBUPOBOYHONM M PE30JIOTUBHOM 4YacTel OIPaBAaTEIbHOIO
npuroopa. B coorBerctBum ¢ 4. 1 cr. 305 VIIK P® B
ONMKCATEIbHO-MOTUBUPOBOYHOM YACTH ONPABIATEILHOTO MPUToBOpa 0043aTEIBHO

JOJDKHBI  OBITh W3JIOKEHBI: 1) CYIIECTBO NPEIBSBICHHOTO OOBUHEHUS, 2)

! Vronosroe geno Nel-2/2015 // Apxus TiomeHckoro paifonnoro cyna TioMeHckoi 06nacT.
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00CTOSITENILCTBA YTOJOBHOTO JIeNia, YCTAHOBJICHHBIE CYAOM; 3) OCHOBAHUS
oIpaBAaHMsI OJACYIUMOTrO U JOKa3aTeJIbCTBA, UX MOATBEPKIAIOIINUE; 4) MOTHUBBI,
0 KOTOPBIM CyJI OTBEPraeT J0Ka3aTelIbCTBA, MPEACTABICHHBIE CTOPOHOM
OOBHHEHUS; 5) MOTHUBBI PEIICHUS B OTHOILIEHUH TPAKIaHCKOTO MCKa.
Omnpapnanue 1o J000My U3 OCHOBaHMH O3HAYaeT MOJHYIO peaOUIUTaLUIO
nojacynumoro. HeoOxomumMo  OTMETUTHP  HEOOXOIMMOCTH  MPHU3HAHUS 34
OINpaBAAHHBIM JIMOO JIULIOM, B OTHOIIEHWU KOTOPOIO HPEKPAIIEHO YrOJOBHOE
npecieoBaHue, IpaBa Ha peaOdWIMTAalMIo, a TakkKe OO0S3aHHOCTh CyJda B
coorBercTBHE € 4. | cT. 134 VIIK PO n . 5 4. 1 cr. 306 VIIK P® pazpiacHATh

IMOPAOOK BO3MCIICHUA BPpCaa, CBA3aHHOI'O C YI'OJJOBHBIM ITPCCICAOBAHHNCM.
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I')TABA 3. ITIPOBJIEMbI PEAJIN3ALIMU TPE3YMIIINHU
HEBUHOBHOCTHU

3.1. HpOﬁJ’IeMbI peaau3anum nNpe3yMmniumu HEBUHOBHOCTH B ocooom MmopAaAKe

CyJI0TIPOM3BOICTBA

CoBepILIEHCTBOBAHKUE YIOJIOBHOTO CYJIOIIPOU3BOJICTBA U MPUBEACHUE E€TO B
COOTBETCTBHE C MEXAYHAPOAHBIMU CTAHAAPTAMHU SIBJISETCS HEOTHEMIIEMOU
yacTel0 mpoBoAuMoi cynedHoil pedopmbl. YIIK P® 2001 r. BBenm HOBYIO
OpOLEAYpPY VYTOJIOBHOTO CYJIONPOMU3BOJACTBA - OCOOBIM MOPSIOK MPUHATHS
CyJIeOHOr0 pemIeHus] MPU COMNIACMM OOBHHSEMOTO C NPEIBbABICHHBIM €My
OOBHHEHHEM, OCHOBHasi OCOOEHHOCTh KOTOPOW 3aKIIIOYAETCs] B COKpAILEHUU
CyIeOHOro pa3dMpaTesbCcTBa MyTEM OTKa3a OT CyAEOHOTO CIEACTBUS B Cilydae
corjgacusi OOBHHSIEMOTO C MpPEAbSIBICHHbIM OOBMHEHHMEM U 3aBICHHUS UM
cooTBeTcTBYIOMIEro xoaaTaiictea (ri1. 40 YIIK P®). [IpegycMoTpeHHas B paMkax
. 40 VIIK P® npouemypa ocoboro - COKpalleHHOTO MOpsiiKa CyaeOHOro
pazOuparenbcTBa OblIa OIEHEHAa B HayKe HEOJHO3HAuHO. B To ke Bpems
HEKOTOpBIC YYEHBIC CUHTAIOT, YTO Mpoleaypa 0coO0ro mopsijaka cCyaeOHOro
pa30OupaTenbcTBa, OCHOBAaHHAs Ha NPU3HAHWM OOBUHSEMBIM CBOEH BUHBI B
COBEPIIECHNN TPECTYIUIEHUsS, IPOTHUBOPEYUT B NEPBYK OYEPEIb NPHUHIUILY
MPE3YMIIMM HEBUHOBHOCTH, a TAK)XE€ HHBIM MPUHUHUIHAIBHBIM IOJOKEHUAM
POCCUHCKOTO YrOJIOBHOTO CYIOMPOU3BOJCTBA M JOJKHA OBITh HCKIIOYEHA
n3 YIIK PO.

B npakTudeckoil NeATeNTbHOCTH OCOOBIM MOPSAIOK HPHUHATHS CyIeOHOTO
pelIeHusl Hallesl CBOE IIMPOKOEe MPUMEHEHHUE, TO3BOJIsIs 0e3 0COObIX 3aTpaT U B
KOPOTKHI CPOK paccMaTpUBaTh OOJBIIOE KOJMYECTBO YTOJIOBHBIX Aei. Yucio e,
paccMarpuBaemsblx cyaamu PO B paMkax JaHHOM IPOLEIYPHI, C KAXKIBIM T'OJIOM
HEYKJIOHHO pacCTeT.

OCHOBBIBasICb Ha TMOJOKUTEJIBHOM OINBITE IMPUMEHEHHSI COKPAIEHHON

MpoIeAYPHI CyAeOHOTO pa3duparenbCcTBa, npeaycmorperHoi . 40 YIIK PO, 29
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mions 2009 r. 3akonomarens BBen B YIIK P®! eme omun 0coOblii mopsmok
NPUHATHS CYJIEOHOTO pelieHrs, 00yCIOBICHHBIM 3aKIIOUCHHUEM C OOBHHSEMBIM
nocyneoHoro cornamieHusi o corpyaandectse (i1 40.1 YIIK PD).

BBeneHnne HOBOM mpolieAyphl paccieOBaHNusI U PACCMOTPEHHUS YTOJIOBHBIX
nen, yeranoBieHHo 111, 40.1 YIIK P®, B nieniom OBLIO MOJIOKUTEIBLHO BCTPEUEHO
B HAy4yHOW cpele, 4TO B TO K€ BpeMs HE IIOMEIIAJ0 Y4YeHBbIM BBICKA3aTh
MHOTOUYMCIICHHbIE W B OOJBIIMHCTBE CBOEM CIIPAaBEJIMBBIC 3aMeEyaHus,
Kacaroluecs MpaBoOBOTO PETYIMPOBAHUS OTICIBHBIX JIEMEHTOB 0COOO0TO MOPsIIKa
NPUHATHS CYIEOHOrO pEelIeHUs TMPU 3aKIIOUYECHHH JIOCYACOHOrO COTJIalICHUS
0 COTPYJHUYECTBE?.

B nureparype oOpaimaeTcss BHUMaHHE€ Ha HEJOCTATOYHO YETKOE
peryJMpoBaHUE BO3MOXKHOCTH M TOPsIIKA MPUMEHEHUsI COKpAIIEHHON CyaeOHOM
MPOLIEIYPhI IPU PACCMOTPEHUHN YTOJIOBHOTO Jiena B pamkax ri. 40.1 VIIK PO®.
Kak npencrasnsiercs, u3 OykBajibHOTo cMbicia Ha3Banus 1i1. 40.1 YIIK PO, a tak
7K€ KOHTEKCTHOTO aHAJIW3a CTAaTel, BXOASIINX B HEE, CIEYET, YTO AOIYCTUMOUN 1
MPEUMYIIECTBEHHON (hopMOIl CyeOHOM Mpolueaypsl NpU HATUIUHU JOCY1€OHOTO
COTJIALICHUSI O COTPYJHUYECTBE SBIACTCS OCOOBIM TOPSAOK CyJaeOHOro
pazbuparenbcTBa, yeraHoBiaeHHBIHN cT. 316 YIIK P®. B To0 ke Bpemst 0oTMeUeHHBII
B JIUTEpaType MpoOeI1 MpaBOBOIO PEryJIMPOBAHUS MPOLIETYPhl PACCMOTPEHUS Jeia
C 3aKJIIFOYCHHBIM JOCYJEOHBIM COTJIAIIEHUH O COTPYAHUYECTBE, B OTACIBHBIX
CllydasiX TPUBOASAIIMM K HEBO3MOXXHOCTU TPUMEHEHUS 0CO00ro Mopsiaka
MPOBEJICHUSI Cy1IeOHOTO 3acefaHus, SIBJISICTCSI CKOpEee CIIEACTBUEM HEOPEKHOCTH
3aKOHOJATENs] U TpeOyeT CBOETO CKOPEWIEro yCTpAaHEHWs, HANpUMep, MyTeM
3akperieHus B 1. 4 4. 1 ¢1. 154 VIIK PO o6s13aHHOCTH ciefgoBaTes (a He Mpasa,

KaKk B  HACTOSIIIMHA MOMEHT) BBIJICJICHUS YTOJOBHOTO Jiejla B OTACIBHOE

1 AnexcanapoB A.C. OcHOBaHHE U YCIIOBHUS JUIs 0cOOOTO MOPs/AKa IPHHATHS CyJIeOHOTO PEeLIeHHs IIPU COTIIACHH
OOBHHSIEMOTO C TpenbsBiIeHHbIM o0BuHEeHHEM // T'ocynapctBo u mpaso. 2003. Ne 12. C. 43-52; Ceporran B.B.
HckyccTBEHHOE CyKEHHE TpaB OOBHHAEMOTO, MOACYANMOTo TpebyeT cBoero ycrpanenus // Poccuiickuii cympsi.
2006. Ne 2. C. 29-31.

2 Anocronosa H.H. Oco0blii HOpsiIoK NPUHSTHS CyIe0HOT0 PeLIeH s IIPH 3aKII0YSHUH JJOCYAeOHOTO COTIaIIeHHS
0 COTpYIOHHYECTBE HEOOXOAMMoO coBepuieHCTBOBaTh... C. 14-17; Kysamamnna FO.B. O6xanoBanne mpHUroBOpOB,
MMOCTAHOBJICHHBIX B 0COO0M TOpsiIKe: HacTosmee U Oyaymiee / YronoBHoe cyaonpon3BoacTBo. 2011. Ne 3. C. 14-
15.
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MIPOU3BOJICTBO B OTHOIICHUH «IIOJ03PEBAEMOTO WM OOBHHSIEMOTO, C KOTOPBIM
MPOKYPOPOM 3aKITIOYEHO JOCYCOHOE COTJIAllIEHUE O COTPYAHHYECTBEM.

Jlonmyckass ~ ympoIIeHHBIM, ©0€3  HEMOCPEIACTBEHHOTO  HMCCJEOBAHUS
JIOKA3aTeNIbCTB, TOPSAIOK CYyAeOHOr0 pa30dMpaTenbCcTBa B OTHOIICHHWH JIHIA, C
KOTOPBIM 3aKJIIOYEHO J10CY/1Ie0HOE COTJIallleHHe O COTPYAHUYECTBE, 3aKOHOJATENb
B TO k€ Bpems He npeaycmorpen B Hopmax . 40.1 VIIK P® HeoOXoauMocTh
MOJIYYeHHS COTIacusi OOBUHAEMOI0 Ha MPUMEHEHUE Takoro nopsaka. [lockonbky
TaKOW COKpAIEHHBI TOPAIOK CyIeOHOro pa3z0ouparenbCcTBa OTrpaHUYMBAECT
JeWCTBUE MPE3YMITLIIMY HEBUHOBHOCTH OOBUHSIEMOTI0, €r0 MPaBO Ha 3aIlUTY, B TOM
YHCJIE BO3MOXXHOCTh 00KaJIOBaHUSI TPUTOBOPA IO MOTUBY €70 HEOOOCHOBAHHOCTH,
MPUMEHEHHE 0COO0M MPOILEAYPhl BO3MOXHO TOJBKO [0 WHUIIMATHUBE CaAMOTO
OOBUHSEMOTO.

OcoOble TOpSAKM TPUHATHS CYJEOHOTO pelIeHUusT TMpHU  COTJACUU
OOBHUHSIEMOTO C MPEABSIBICHHBIM OOBUHEHUEM M IIPHU 3aKJIIOUYCHUHU JOCY1e€OHOTO
cornamienus o corpyaauuectse (ri1. 40 u 40.1 YIIK P®) nomumo pazmernieHus B
onnoM paznene YIIK PO (paznen X VIIK P®) umerot psaa oOmux 4epT B CBOEM
MPAaBOBOM PETYJIMPOBAHUU: TIPEABAPUTEIILHOE paccieloBaHUe IO JeiaM, B
MOCJIEJICTBUA PACCMAaTPUBAEMbIM B OCOOBIX TMOPSAKAX, OCYIIECTBIISIETCS TIO
npaBuiaM, npeaycMoTpeHHbIM 1. 22-27 u 30 YIIK PO, u HEe nMeeT HUKaKUX
O0COOEHHOCTEM, 32 UCKIIIOUEHHWEM TEX, UYTO CBSI3aHbI C MPOLETYPOI 3aKIIOUEHUS
nocyaneoHoro cornamieHusi o corpyanudectse (ct. 317.1-317.5 VIIK PO);

Crateu 314 1 316 VIIK P® B xaduecTBe OJHOTO M3 BaKHEHUIIINX OCHOBAHUU
NPUMEHEHUsT 0CO0OTO TOpsiIKAa MPHUHATUS CyAeOHOTO pEIICHHs] Ha3bIBAIOT
corjlacueé OOBHHsIeMOro (MOJACYIUMOI0) C TPEAbSIBICHHBIM OOBUHEHUEM,
3aKJTIOYAIONIETOCs] B MPU3HAHUM JaHHBIM JIMIIOM CBOEH BHHBI B COBEPILICHUU
npectyruieHus. [1o MHEHHIO HEKOTOPBIX YUEHBIX, PACCMATPUBAEMbIl HHCTUTYT HE

MMO3BOJIET HCCICAOBATH M OLCHHUBATL JO0Ka3aTClIbCTBa B CyAC, IIPUTOBOP
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OCHOBBIBACTCA JIMIb Ha MPHU3HAHUKU TIOJACYJIHNMbIM cBoOeH BI/IHbll, qTo

MPOTUBOPEUHUT MPUHIIUITY MPE3yMIIIMA HEBUHOBHOCTH U HEMOCPEICTBEHHOCTH KaK
o0IIeMy YCIOBHIO CYIEOHOTO pa3OupaTeNbCcTBa. Psim ydeHBIX CYMTAET, dYTO
OOBHHSIEMBII, COTJIANIASICh C TIPEIBIBICHHBIM OOBUHEHHEM, MOXKET CBOIO BUHY U
He Tpu3HaBaTh’. B Takoil cuTyaluu OOBMHSEMBI MOKET W HE IPU3HABATH
HaIpsMYI0 CBOIO BHUHY, HAIIPUMEP, OTKA3aThCs OT J1aud MOKa3aHUM, 4TO, OJIHAKO,
HE JIMIIAeT ero MpaBa 3asiBUTh X0JaTalicTBO 00 0coOoM mopsake. Jpyrue aBTopsl
TPaKTYIOT TEPMHUH «COTJIACHE C MPEIbIBICHHBIM OOBUHECHUEM)» KaK «IIPU3HAHUE
OOBUHSIEMEIM CBOEH BHHBLI B IIOJTHOM OOBEME.

AHaJIOTUYHO TIOHUMAET «coryiacue ¢ ooBuHeHueM» u Ilnenym BepxoBHoro
Cyna P®3, YKa3aBIIMM B CBOEM IIOCTAHOBJICHHM, YTO «IOJI OOBHHEHHEM, C
KOTOPBIM COTJIaIIaeTcss OOBUHSIEMBIM, 3asBJIsIl XOJAaTaliCTBO O IMOCTAHOBJICHUU
IpuroBopa 0e3 MNpPOBEACHUS CYyJIeOHOro pa3OuparelnbcTBa B OOINEM IOPSIKE,
cieayeT MoHUMaTh (HaKTUYECKHE OOCTOSITEIhCTBA COJACSHHOIO OOBHHSEMBIM,
¢bopMy BUHBI, MOTUBBI COBEPILICHUS JICSTHUS, FOPUIUICCKYIO OIIEHKY COACSHHOTO,
a TAKXKe XapakTep U pa3Mep Bpeaa, IPUUUHEHHOTO JeTHHUEM OOBHUHSIEMOTO0Y.

JlaHHOM TOYKM 3peHusl TPUIACPKHUBACTCS U MPaBONPUMEHUTEIbHAS
MpaKkTHKa, PacIieHUBas ATHU TOHATHS Kak uJeHTHYHbIe. CyIbl paccMaTpUBAIOT
YTOJIOBHBIC JieJla B OCOOOM MOpSAJKE TOJBKO B Ciy4dae, €CJiM OOBHUHSIEMBII
MIOJTHOCTBIO IIPU3HAET ce0s1 BUHOBHBIM. Eciiu B MaTepuanax aeia He COJINCPKUTCS
MIPU3HAHUS BUHBI, TO X0JaTaliCTBO OOBUHIEMOTO O IPUHATHUU CYA€OHOTO peIICHUS
B 0COOOM TOpSJIKE OTKJIOHSIETCS, U JeJ0 pPacCMaTpuBaeTCsi B OOBIYHOM
nopsake. [IpencraBiasercs, 4To TEPMHUH «corjacue ¢ OOBHHEHHEM) BKIIIOYACT B

ce0S HE TOJBKO CcOrjlache OOBHUHSEMOIO C CHCTEMOM OOBUHHTEJIBHBIX

1 BrikoB B., I'pomoB H. OcoOblif mOpsSAOK NPHUHATHS CYyIACOHOTO pPEUICHHS IIPH COTIACHH OOBHHSIEMOTO C
npeabsIBIeHHBIM eMy o0BuHEHHEM... C. 92-93; Tarbsuuna JI. Oco6blil HOPAIOK NPUHATHS CyaeOHOro perrenws //
3axonHOCTH. 2003. Ne 12. C. 32.

2 Bypcakosa M.C., Illamapmua A.A. K Bompocy o IpaBoBOil Ipupojae 0co6Oro Hopsaka cyaeOHOro
paszbuparenbcTBa U pobdiiemMax ero coBepiieHcTBoBanus // Poccuiickuit cynpsa. 2005. Ne 10. C. 14; Kopryn H.H.,
IOnycoB A.A. [Penensus] // Uctopus rocynapcersa u npasa. 2005. Ne 3. C. 62.

3 Tynxr 5 IMocranosnenus [nenyma Bepxosroro Cyna P® «O npumeHeHnu Cy1aMu 0c060ro Nopsiika Cyae6HOTo
pa30upaTenbCTBa YrOJIOBHBIX JETI...
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JI0Ka3aTeIbCTB, HO M COrjlache C TEeM, 4YTO OH BHHOBEH B COBEPIICHUU
NPECTYIUICHUS, YTO O3HAauaeT IMpPU3HAHME UM CBOEHl BHUHBI. HBIMU ciloOBamu,
MPU3HAHUE BUHBI SIBISECTCS AKTOM PACHOPSIKEHUS MaTEepUaIbHBIM IIPaBOM, a
corjacue ¢ MPeAbSIBICHHBIM OOBHHEHHEM - aKTOM TPOIIECCYaTbHON peatn3anun
5TOTrO PACIOPSHKEHHS MAaTEPHAIbLHBIM IIPABOM™.

[Ipyu3HaHue OOBHHSIEMBIM CBOEW BHHBI U COIJIaCUE C MPEAbSBICHHBIM
OOBHMHEHHEM O3HauaeT i HEro B TMEpPBYI0 oOuepelb MOATBEPKICHUE
JIOCTOBEPHOCTH BBIBOJIOB OOBUHEHHMSI U OTKAa3 OT €ro OCrapuBaHUs B CyJE, UYTO B
3HAYUTEIBHON CTENEHU O00ECCMBICIMBAET TPOMO3JKYIO MPOLEAYPY CYyIAeOHOro
CJIEICTBUS, HAMPABJICHHYIO B MEPBYI0 OYEPE/b HA OMPOBEPKEHUE MPE3yMIIUU
HEBMHOBHOCTH 00OBUHSAeMOro®. Ilpu3HaBas ceOs BHHOBHBIM,  OOBHHSEMBIN
JOOPOBOJILHO OTKAa3bIBACTCS OT peaju3allid B CBOMX HMHTEpEcax OTIEIbHBIX
MPaBOMOYUM, TPENOCTABISEMbIX M TapaHTUPOBAHHBIX €My MPE3yMIIIHEH
HEBMHOBHOCTH, B YAaCTHOCTH, IPaBOMOYMN IO OCMAPUBAHUIO OOBUHEHUS H
OTCTaMBAaHUID CBOEH HEBHMHOBHOCTH, 4YTO paccMaTpHUBAETCS HEKOTOPHIMU
aBTOpaMU  KaK BO3MOXHOCTh OTKa3a OOBHHSEMOTO OT MPE3yMIIUHU
HEBHHOBHOCTHZ,

N.JI. [lerpyXuH TOBOPUT O BO3MOKHOCTH JIOTIPOCA MOJCYIUMOTO B Cy1€0HO
M pa3OMpaTeNbCcTBE B 0COOOM MOPSAAKES, YTO CHU3HMT PHCK €r0 CaMOOroBOpa,
MO3BOJIUT Cy 1y HanboJiee MOJTHO OLIEHUTh OOBHHEHHE U JOOPOBOJIIBHOCTH COTJIACHS
¢ HuM noacyaumoro. Ilo mMHeHnto A. I'ppuyaHMYeHKO, onpoca MOACYIHUMOro B
nopsake 4. 4 ct. 316 YIIK P® goctaTouHo 11l HCKITFOYEHUS] CaMOOTOBOpa. ABTOP
MpeUiaraeT JIOMOJTHUTEIBHO BBISICHATh y MOACYJIUMOTO, HE CBS3aHO JH €ro
XO0/IaTaliCTBO C KakKUM-JIMOO BO3JCHCTBHEM Ha HEr0O WM Ha €ro 4YJICHOB

ceMbu®.

1 Kacarkuna C.A. Ilpusnanue o6suHsiemoro: moHorpadus. M.: Ilpocnekr, 2010. C. 163-164; Bemukuii [1.I1.
Oco0bIii IOpsIIoK cyieOHOro pa3dupaTenbeTBa: Teopus U npakruka // XKypHan poccuiickoro npasa. 2005. Ne 6. C.
76.

2 YronosHO-npoLieccyanbHoe nmpaBo Poccuiickoit ®eneparuu: yueOuuk / ots. pen. ILA. Jymunckas. C. 286

3 Merpyxun W.JI. KoHuenTyaibHble OCHOBBI ped)OpMbl YIOJIOBHOTO CYA0NPOU3BoicTBa B Poccuu //TocyaapcTso u
npaBo. 2002. Ne 5. C. 21.

4 T'puyannyenko A. ITpoGraeMsl 0co60ro mopsjika cyaebHOro pa3oupaTeNbCTBa B Cy1e0HON MPAKTUKE U ITYTH UX
peutenust // Yronosroe npaso. 2005. Ne 4. C. 64.
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Ha ocHOBaHUM HU3710)KEHHOT'O MOKHO YTBEPXKIATh, YTO MpeayCcMOTpeHHbIE TII. 40
u 40.1 VIIK P® ocoOble mopsaku cyeOHOro pazOupaTenbcTBa, HECMOTPS Ha
HaJu4yue OTACJIbHBIX BHYTPEHHUX MPOTUBOPECUUN U HECOTJIaCOBAHHOCTh C
HEKOTOphIMU TONOXKeHusiMA  YIIK P®, B 1e10oM OTBEUalOT Ha3HAYEHUIO
YTOJIOBHOTO CyJONIPOU3BOJICTBA U COOTBETCTBYIOT €T0 MPUHLIMIIAM, B TOM YHUCIIE

U IIPpUHOUITY IIPC3YMIINNKN HCBUHOBHOCTH.
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3.2. IIpo0JieMbl peanu3anuyu Mpe3yMIIUM HEBUHOBHOCTH NPH 3aJeP:KaHUH

moao3peBaeMoro

3anepkaHue SBISETCA OJHOM M3 HauOoyiee pacupOCTPAHEHHBIX MEp
YTOJIOBHO-IIPOLIECCYAJIBHOTO IPUHYXICHUS, CYILIECTBEHHBIM oOpazom
OTrpaHUYMBAIONIEH MpaBa U CBOOOIBI JUIA, €I1Ie TOIBKO MOI03PEBAEMOr0, TO €CTh
HE IIPU3HAHHOI'O BHHOBHBIM B COBEPIIECHUM IPECTYIUIEHUS B YCTAaHOBICHHOM
3akoHOM nopsiike. A. CosnoBbeB u I'. I'enbdann paccmaTpuBany 3aaepkaHue Kak
BPEMEHHYIO U30JISLUIO JIMIA, TOJ03PEBAEMOr0 B COBEPIICHUH IIPECTYIUICHUS, OT
o0miecTBa, JHUIIEHWE €ro BO3MOXHOCTU MPOJOJKATh CBOI MPECTYIHYIO
JEATENEHOCTh M YKIOHATHCA OT YroJOBHOW oTBercTBeHHOCTH'. M.H. Bepesun,
UM. T'yrkua 1 A.A.  UyBwies, corjamasch C JaHHOWM TOYKOW 3pEHHS,
IpeI0OKIIN O0Jiee y3KYI0 HHTEPIIPETALNIO JAHHOTO IPaBOBOTO siBieHus. [lo nx
MHEHUIO, CYIITHOCTh 3a/IEPKAHUS COCTOUT B KPATKOBPEMEHHOM JIMIIEHUH CBOOO/IbI
JMIa, MOAO3PEBAEMOr0 B coBepuieHMH mpecTymienus?. B.C.  Uwmcraxosa
CYLIHOCTh 33J€p’KaHHsI BUIUT B KPATKOBPEMEHHOM JIMIIEHUH CBOOOJBI, KOTOPOE
B CHJIy CBOEH HEOTJIIONKHOCTH He TpeOyeT corjacusi CcyAa s CBOETro
IPYMEHEHHS .

He BHOCHUT onpeieIeHHOCTH B 3TOT BONPOC M YTOJOBHO-TIPOIECCYATbHBIN
kojekc P®. Cornacho 1. 11 ct. 5 VIIK PO «3anepxanue no103peBaeMoro» - 3To
«Mepa MPOLECCYalbHOIO MPUHYXKJIEHUSA, NPUMEHSeMas OpPraHoM JI03HAHMS,
JI03HABATEJIEM, CIIEIOBATENIEM WM MPOKYPOPOM Ha CpoK He Oosiee 48 yacoB cC
MOMEHTa (PAKTUYECKOro 3aJepXaHHs JHIA IO MOAO3PEHUI0 B COBEPILICHUU
npectyrmeHus». [TyHkr 15 ct. 5 VIIK PO «MoMeHT (hakTHUeCKOro 3aep KaHus

OonpeaAcisI€CT KaKk «MOMCHT IIPOHU3BOAMMOIO B IOPAAKES, YCTAHOBJIICHHOM

! Ceoj NpUHIMIIOB 3aIMTBI BCEX JIUL, MOABEPraeMbIX 3aJICPKAHUIO MIIM 3aKIIOYEHUIO B KaKOW Obl TO HH ObLIO
tdopme (yrBepxneH Pesomrommeit ['enepampnoit Accambmem OOH 43/173 ot 9 nexabps 1988 roma) /
Mesxaynapoansie aktel. M., 2000. C. 209.

2 Conosees A., Tenbgann I'. 3aepxanue M0103peBaEMOro 1 IpUMeReHne Mep nipeceuenns. Kues, 1964, C.5.

3 bepesun M.H., T'yrkun .M., Uysunes A.A. 3aiepikaHue B COBETCKOM YTOJOBHOM CYIONPOU3BOACTBE. M., 1975,
C.5s.
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HacTosaumM KomekcoM, (pakTUYecKOro JUIICeHUs] CBOOObI MEePEABMKCHUS JTUIIA,
MOAO3PEBAEMOT0 B COBEpPUIEHWH  MpecTyIuieHus». B pesynbprare
HEOIIPEAECIEHHOCTH ITPABOBOT0 PETYJIMPOBAHMUS ITOPSAKA 3aI€PKAHNS HA IPAKTUKE
IIPONOJDKAIOT JEWCTBOBATh JBAa BHJA 3aJCpPKaHM JIALA II0 TOAO3PEHHUIO B
COBEpILICHUN TMPECTYIUICHUS: 3aJiepKaHue (QU3NYecKoe, KOrja YeJoBeK
(baKTHYECKN OTPaHUYMBACTCS B CBOOO/IE (IOMMKa, 3aXBaT, JOCTABICHHUE B IPABOOX
paHUTEIbHBIC OPTaHbl), U 3aJIep>KaHKe IOPUIMUECKOE, IPU KOTOPOM 3a/IepKaHue
dbu3nUecKoe MoJly4aeT CBoe IMpolieccyanbHoe odopmiieHHE B BUJE MPOTOKOJIA
3amepKaHusl  (MMEHHO c COCTaBJICHHEM  IIPOTOKOJIA  3aJepiKaHUsA
MIPaBOIIPUMEHHUTEIBHOM MPAKTUKON CBSI3BIBACTCS dakt
YTOJIOBHO-TIPOLIECCYAIBHOTO 3aJI€pKaHusA, U, KaK CIEACTBUAE, HAYaIbHbII MOMEHT
nerctBus npexycMoTpeHHblx  YIIK P®  3amuTHBIX  MEXaHW3MOB  IIpaB
YYaCTHUKOB MPOIIECCA).

HexoTopple ydeHble 1IOA  YTrOJIOBHO-IIPOLECCYANbHBIM  3aJIepKaHUEM
NOHUMAIOT NPUHATHE MPOLECCYANbHOIO PEIIEHUS MPABOMOYHBIM CYOBEKTOM M
3aKpEIUIEHUE 3TOr0 PELICHUS B COOTBETCTBYIOIIEM JOKYMEHTE - IMPOTOKOJIE
safgepxkanus’. Psajg Jpyrux aBTOPOB CYMTAIOT, YTO HPH HEMOCPEACTBEHHOM
oOHapy>XeHUH OOIECTBEHHO OMACHOTO AESIHUSI, KOT'/1a PELICHUE O 3aJep>KaHUuU HE
MO>KET OBITh IPUHSATO 3apaHee, 3aXBaT U JOCTABJIEHUE HOCAT aIMUHUCTPATUBHBIN
Xapakrep.

[Ipuuncrnenue nedcTBuili 1O  (AKTUUECKOMY  3aJCp’KaHUIO  JIWIIA,
MIOJO3PEBAEMOT0 B COBEPIICHUM NPECTYIUIEHUS, K YHCIY pPEryJHpyEMBIX
aAMUHUCTPATUBHBIM 3aKOHOAATEIHCTBOM B JINTEPATYPE MOABEPTACTCS KPUTHKE.

B cootBercTBuum c 4. 1 ¢1.27.3 KoAIl PO agmMuHuCTpaTUBHOE 3a/iep>KaHNE

MOKET OBITH IMPUMECHCHO JJIA obecrieueHus IIPpaBUJIBHOTO WM CBOCBPEMCHHOI'O

! MTporononos A.JI. OcHOBaHHUs YTrOJOBHO-TIPOLIECCYaILHOTO 3anepxkanus 1 [paposenenue. 2006. Ne 4. C. 135;
PeokakoB A.Il. 3azeprkaHue: OCHOBaHMSA M MOPSIOK Ipow3BojcTBa. Poctos- Ha-Jlony: ®@ennke, 2006. C. 13-14;
I'puropseB [I.A. YronoBHO-TIpoliecCyallbHOE 3ajiep’KaHue W HEKOTopble ero mnpobiiemsl // HoBblil yromosHo-
npoleccyaIbHbINA 3aKOH: TEOPHS M IPAKTHKA IIPUMEHEHUS: MaTepHalIbl MEXBEJOMCTBEHHOT'O KPYTJIOTO CTOJA / TIO/T
pen. O.H. Tonyctesaa, O.U. Hoxnosoii. M., 2005. C. 148.
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paccMOTpeHus Jnena o0 aAMUHUCTPATHBHOM TPABOHAPYIICHUU, HWCIIOJHCHHUS
MIOCTAHOBJICHUSI IO ANy 00 aJMUHUCTPATHBHOM IPAaBOHAPYIICHUH.

Psn  mporeccyaincToB mpu  pacCMOTpPEHUH MPOOJIEMBI  COOTHOIICHUS
«(paKTUIECKOTO» M «IOPUIUIECKOTO» 3aTEPKaHUS UCXOMIT U3 MEXKIYHAPOIHO-
IPABOBOTO M KOHCTHUTYLIMOHHOTO MOHMMAHHUS «3aJepKaHMsi» .

Touka 3peHHsI aBTOPOB, BKIIOYAIOINIMX (aKkTHIecKoe 3ajepkanue (pusude
CKMM 3axBaT M JOCTaBJICHHE 3all0J03PEHHOTO JHIlAa B TMPaBOOXPAaHUTEIbHbBIC
OpraHbl) B CHUCTEMY JEWCTBUH, COCTABJISAIOMIMX YTOJOBHO-MPOIIECCYATbHOE
3ajiep>KaHue, TMpeacTaBisieTcss HaubOosnee BepHoM. I[lomoOHoe — moHUMaHME
3a/iep)KaHusl «OyNeT CIY)KUTh HMHTEpecaM TpaxaaH, MOCKOJBbKY OCHOBaHHS WU
HOPSZIOK 3ajJiep)KaHusl Ha MecTe («3axBaTa») W JOCTaBJICHHS I10JI03PEBACMBIX
OKaXyTCSl  YETKO perIaMeHTUPOBAHHBIMH  YTOJIOBHO-TIPOIECCYaTbHBIM
3aKOHOM»?, a TAKKe MO3BOJINT MPEOI0JIETh CYHIECTBYIOLIME MPOOEBI ITPABOBOTO
pEeryJMpOBaHUs MPOLEIYPhl 3aJep>KaHMUS.

Tak, B JuTeparype OTMEYaeTcs, 4YTO B COBPEMEHHOM YTOJIOBHO-
MPOIECCYaIbHOM 3aKOHE TMPOMEXKYTOK BpPEMEHU MeXAy (AKTUYECKUM U
IOpUJIMYECKUM 3aJIepKaHUEM, B PEabHOCTH COCTABJISIONIMI MHOTHE 4Yachl, B
HACTOSAIIEE BpeMsl TIPEJACTaBIIsICT COO0M aOCOMIOTHYIO ITPABOBYIO MMYCTOTY», TakK
KaK HUKaKUX HOPM, ONIPEACIISIFONIMX B 3TOW CUTyallUM CTaTyC 3aJep>KHUBAEMOro,
a Takke mpaBa, OOSI3aHHOCTH M  OTBETCTBEHHOCTH MIPaBOOXPAHUTEITHHBIX
OpraHoB, B HAIlIEM 3aKOHE HET.

Ha mnpakTuke n0CTaTOYHO YacThl Claydad, Korja MeXay (aKTHYECKUM
3aJIep)KaHrEeM U COCTaBJICHUEM ITPOTOKOJIA 3aJIePKAHUS TTPOXOAUT 3HAYUTEIIHHBIN
MIPOMEXKYTOK BpeMeHU. Bce 3To BpeMsi 3a/iep)KaHHbIe HAXOIUIIUCh B TIOMEIEHUN
opraHa J103HaHUs (PaKTHUUYECKH B OCCIIPAaBHOM COCTOSIHUHM: UM HE OOBSICHSIUCH

INPUYHUHBL 3aACpiKaHUA, HC Pa3bACHAINCL HX IIpaBa, HC IIPCAOCTABIIAIACH

! Onbimenckuii A.B. 3ajepskaHue Mo03peBaeMOro Kak Mepa yroloBHO-MPOIECCYaTbHOro NpuHyskaeHus... C. 41;
I'ynses A.Il. IlpomeccyanpHble CpPOKHM B CTaguM BO30YXKIZEHHS YTOJOBHOTO Jella W IPEeaBapUTEIHLHOTO
paccnenosanus. M.: FOpun. mut., 1976. C. 81; I'puropses B.H. 3anepxanne monospesaemoro. M.: «FOpHubOpMY,
1999. C. 108-1009.

2 Tletpyxun U.JI. HenpuKOCHOBEHHOCTH JIMYHOCTH U MPUHYKJEHHUE B yrososHoM nporecce. C. 19.
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BO3MOXXHOCTh COOOLIUTH O 3aJep>KaHUU POACTBEHHHKAM M BCTPETHUTCS C
3alUTHUKOM. [lpu 3TOM B TIpOTOKOJIE 3aJep:KaHusl JaHHbBIE CPOKH HE
bUTypupyroT, MOMEHTOM (HaKTHUECKOTO 3aJepKaHus, Kak  TMpaBuio,
YKa3bIBAETCS MOMEHT COCTABJIECHUS IIPOTOKONA 3aJePiKaHus .

Hanpumep, o yrosoBHomy nemy Nel-104/16 mpotokon 3axepkanus b.,
OOBHHSIEMOTO B COBEPIUICHUH MPECTYINICHUH, TPEAYCMOTPEHHBIX Y. 3 CT. 30 1. «6»
9.2 c1.228.1, 4.1 c1.30 m «6» 4.2 cr1.228.1 YK PO naruposan 22.04.16r.,
ATO K€ YKMCIIO YKa3aHHO B rpadpe «MOMEHT akTUyecKoro 3aaepxanus». OIHaKo
CyIOM B XOJ€ 3acelaHdss U3 JOMPOCOB KAaK CaMOro MOACYJUMOTrO, TaK H
OTEPAaTUBHBIX PAOOTHUKOB, MPOBOJMUBIIMX B OTHOIICHHH b. «mpoBepouHyio
3aKyIKy» HApKOTHYECKHUX CPEJICTB, YCTAHOBJIECHO, 4To b. QaxTuuecku ObLT
3aaepxkan 21.04.16r., cpa3zy nocie mpoBEIEHUS «IIPOBEPOUHON 3aKYyIKU». 3aTEM
OH OBbUT JIOCTaBJICH B PAOHHBIN OT/I€N BHYTPEHHUX J€JI, TJI€ C HUM MPOBOJIUINCH
orepaTUBHBIC MEPONPUATHS, HATTPABJICHHBIC Ha YCTAHOBJICHHE €T0 MPUIACTHOCTU
K cObITy HapkoTuueckux cpeactB. Ilpu stom b., daxtuyecku sBiIsiACH
MoJ03peBacMbIM 1O ey, HE MOT  BOCIOJIb30BaThbCA  IpaBaMH,
npexycMoTpeHHbIME cT. 46 YIIK P®. Hous ¢ 21.04.16 1. na 22.04.16r. b. mpoBen
B KaOMHETE 3aJIep)KaBIIMX €ro OINEPATUBHBIX PAOOTHUKOB, MPHUCTETHYTHIM
Hapy4YHHKaMmH K Oatapee. 3aaepkanue b. B mopsake ct. 91 VIIK PD 22.04.16 r.
MIPU3HAHO CYJ0M 3aKOHHBIM, OJHAKO CPOK JIMIICHUS CBOOOIbI McuucieH ¢ 21.04.
16r., T0o ecTb ¢ MOMEHTa (PAKTHUECKOrO 3aepiKaHMsA’.

OTCcyTCTBHE YETKOM perjaMeHTaluu Mopsaka (HaKTHUECKOTO 3a/ep KaHus
[10JI03PEBAEMOr0 PUBOAUT K TOMY, YTO YTOJIOBHO-IIPOLECCYaTbHOE 3aeprKaHue
B HEKOTOPBIX CIydasx MOJMCHSCTCS 3aJepKaHueM aJMUHUCTPATHBHBIM, YTO, TIO
CYIIECTBY, HE3aKOHHO, TaK KaK MPHUMEHSETCS B HWHBIX, YeM MPEAYCMOTPEHO

AIMHUHUCTPATUBHBIM 3dKOHOAATCIIbCTBOM, IIPABOBBIX CI/ITyaI_[I/IHXS.

1 TlomoB C., Ilemnsiera I'. Hopmber HOBoro YIIK o0 momo3peBaeMoM He OOECHEUMBAIOT TapaHTHH €Tro
KOHCTUTYIIMOHHBIX mpaB // Poccuiickas roctumms. 2002. Ne 10. C. 33; JlaBnetoB A., [loasecnass . C kakoro
MOMEHTa BO3HUKAET MPaBo 3a/ep>KaHHOTo Ha 3amuTHUKA? // Poccniickas roctumms. 1998. Ne 11. C. 26.

2 Yronosnoe geno Nel-104/2016 // Apxus TiomeHcKoro paiioHHOro cyaa TroMeHCKoi o61acTy.

3 ITasneroB A.A., Boiir B.I'. UIHCTUTYT MOJ03PEHUS HYKIAETCS B COBEPILEHCTBOBAHUY // 3akOHHOCTh. 1996. Ne 7.
C. 11.
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Jpyroii mpo0aeMoit 3aKOHHOCTH YTOJIOBHO-TIPOIECCYATTLHOTO 3a/IepKaHMs
ABJIIETCS HM30paHMe Mephl NMPEeceueHUs] B BUJEC 3aKIIOYEHHUs Toja cTpaxy. U3
cmpicia cr. 91 VIIK P® wMoxkHO caenars OJHO3HAYHBIM BEIBOJ, 4YTO
MEPEUYNCIICHHBIE B HEM OCHOBAHMS 3aJIep>KaHUsl PACIIMPUTEILHOMY TOJKOBAHUIO
HE IOJIEeKAT.

3amepkaHue, SABISSICE  OJHUM W3 Hambojee  JKeCTKHMX  BHIOB
rOCyJJapCTBEHHOTO TPUHYXICHHUS, TPEACTABISACT I 3aJI€PKAHHOTO JOBOJIBHO
CUJIIBHYIO CTPECCOBYIO cuTyaruio. Ctpecc, Hapsay C HEPENKO MPUMEHSIEMBIMU
MPABOOXPAHUTEIILHBIMU ~ OpraHaMu  HEJ03BOJICHHBIMU  METOJAMHU  BEJICHUS
paccienoBaHusl, BKJIIOYas «HEJEIMKATHOE OOpallieHue», CIocoOeH BbI3BATh
olIyIIeHne O€3bICXOTHOCTH U OECIOJIE3HOCTH 3alUTHI HE TOJHKO Y BUHOBHOTO,
YTO MOJKET MOCIY>KUTh MNPUUYUHOM CaMOOTrOBOpA.

B cBsi3u ¢ WBJIOKEHHBIM MPEJCTABISETCS HEOOXOAMMBIM TaKUM 00pa3zoM
M3MEHUTH cyliecTByoniee B aeictyronieM YIIK PO mpaBoBoe perynupoBanue
3aepKaHusl mojao3peBaeMoro. [[ns 3Toro mnpennmaraem:

yacth 1 cr. 92 VIIK P® usnoxute B cienyrwonend penakuuu: «l. Jluio,
npousBojidiiee (paxkTuueckoe 3aJepikaHuE IMOJ03PEBAEMOro, HEMEIJICHHO
Pa3bCHSET 0I03PEBAEMOMY IMPUUKUHY M OCHOBAHHUS €r0 3a/IeP>KaHMUs, & TAKKE €T0
MpaBO Ha IOPUJIMYECKYI0 TOMOIIb, MPaBO Ha YCIYTH MEPEeBOIYMKA, MPABO Ha
yBEJOMJICHHE OJIM3KUX POJICTBEHHUKOB WM ONU3KUX Jull O (akre ero
3aJiep KaHus, MPaBO HAa OTKA3 OT J1a4u OOBSICHEHUM, O YeM Ha MecTe (PaKTHUECKOTO
3a/Iep>KaHMsl COCTABIISIETCS COOTBETCTBYIOIIUM MPOTOKOJI, B KOTOPOM OTPaXKaeTcsl
NPUYUHBl  3aJepKaHus, I[EPEUMCICHHbBIE B HACTOSIIEN CTaThe IpaBa
MOJ03PEBAEMOr0, a TAaKXEe YyKa3bIBaeTCsl BpeMsl (DAKTUUECKOTO 3aJiepKaHMs.
[Tono3peBaemblii  COOCTBEHHOPYYHO  YAOCTOBEpsSET BpeMsi  (PaKTHUUECKOTro
3aziepkaHusi, GakT ¥ BpeMs Pa3bICHCHHS €My Ha3BaHBIX MPaB.

Konust maHHOrO mpoTOKOJia Bpy4yaeTcsl 3aJiep>KaHHOMY I10JI03pEeBacMOMY,
OpUTHHA TOJJICKHUT MPUOOIICHUIO K MPOTOKOJTY 3aJIepKaHusl, COCTABJICHHOMY B

MOPSJIKE YaCTH 3 HACTOSIIEH CTaThbu».
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gacth 2 cT. 92 VIIK P® wu310%KuTh B ClEAyIOLIEH pENaKIUU: «2.
3afep:;KaHHOMY B MOPSAKE HACTOSIIEN CTaThU MOI03PEBAEMOMY IIPEAOCTABISETCS
00s13aTEIPHOE CBUJIAHUE C 3aITUTHUKOM HaeAWHE U KOH(PHUICHIIMATIEHO C MOMEHTA
(baKTHIeCKOTo 3aJepKaHus. Jlo Hauana CBUAaHUS JIIOOBIC JCHCTBUA,
peayCMOTpeHHbIE HacTosimuM  KozxekcoM, KpoMe COCTaBJIEHHUS MMPOTOKOJIA
3a7ep>KaHusl B MOPSIKE YaCTH 3 HACTOSAIIECH CTAThbH, & TAK)KE UHBIC JICUCTBUS, B
TOM 4YHUCJE€ TPEeIyCMOTPEHHbIE 3aKOHOJIATEIHLCTBOM 00 OMNEPaTUBHO-PO3BICKHOM
JESITEIbHOCTH, HeonmycTuMbl». Hacth 1 ¢T. 92, yacth 4 cT. 92 YIIK PO cuntath

COOTBETCTBEHHO 4acTh 3, CT. 92, yacth 6 cT. 92 VIIK PD.
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3.3. [Ipo0OsiemMbl onpe/iesieHUs B OPUAMYECKOH HAyKe MpPeaeioB 1eiiCTBUSA

Npe3yMmIuuu HCBUHOBHOCTH

B ycnoBusix JEWCTBHSL COBPEMEHHOIO  YrOJIOBHO-IIPOLECCYAIBHOTO
3akoHoJaTenbcTBa Poccuiickoit denepaliii, OLIEHMBAEMOTO HE TOJIBKO Kak
MPOTPECCUBHOE, JIEMOKPATUYHOE, HO U KaK KpailHE MPOTHBOPEUYMBOE, W3JIUIIIHE
rYMaHHOE, HEe BCETJia CIPaBeIJIMBOE, 0COOYI0 3HAUMMOCTh MTPUOOPETAIOT BOIIPOCHI
MPAKTUYECKON peain3aliui BaXKHEUIIEro MPUHIIKUIIA OTEYECTBEHHOTO YTOJIOBHOIO
npoiriecca - MPUHIUIIA TPE3YMIIIIMM HEBUHOBHOCTH.

[Ipe3ymnus HEBUHOBHOCTU PETYJIUPYET MHOTHE YPE3BBIYANHO CIIOKHBIC
0OI1IeCTBEHHBIE OTHOIICHUS, KOTOPBIE CKIIAILIBAIOTCS MEXKY TOCYIapCTBEHHBIMU
opraHamu, JOJDKHOCTHBIMU JIMIIAMHU, TPaKJlaHaMH B paMKaxX IMPOU3BOJICTBA IO
yrojJoBHbIM JenaM.  (COOTBETCTBEHHO, CJIOKEH M caM OpUHIUIL. B yucne
CIIOPHBIX BOMPOCOB, KACAIOUIUXCS MPE3YMIILMM HEBUHOBHOCTU, HE TMOIYYMI
OJIHO3HAYHOTO PAa3pelIeHHs] W BOINPOC O TMpefenax JAeUCTBUS MNpPUHIUIIA
MPE3YMIIUU HEBUHOBHOCTH. [IpenenamMu neucTBUS MPE3yMIIUU
HEBUHOBHOCTH, OTPAaHUYMBAIOIIMMHU TPUMEHEHHWE B OTHOIIEHUU TPaKJaH
Ype3MEpHBIX ~ MEP  TOCYAapCTBEHHOTO  MPHUHYXKICHHS,  ONpEeseTcs
3 PEKTUBHOCTh MPETYCMOTPEHHBIX YTOJIOBHBIM IPAaBOM U IMPOIECCOM CPEJIICTB
OOpBOBI C MPECTYIMHOCTHIO.

[IpencraBisieTcsi, 4TO MCCIEAOBaTh NpEAENibl ACHCTBUS MPE3yMIILIUH
HEBUHOBHOCTH 11€J16CO00pa3HO B HECKOJIbKUX CaMOCTOSITEIbHBIX AaCTEKTaXx.

Tak, MpOTOTUNIOM MPE3yMIIIIUY HEBUHOBHOCTH B IOPUIUUYECKON JIUTEPATYpE
Ha3bIBAIOT JPEBHEPUMCKYIO (opMyiy praesumptio boni Virli, 4ro o3Ha4aer:
YYaCTHUK Cy1€OHOM TSHXKOBI CUUTACTCSI ACHCTBYIOIINM T0OPOCOBECTHO, TTIOKA MHOE
HE JT0OKa3aHo .

HoBblif uMITyIbC pa3BUTHUIO UJIEH O MPE3YMIMIIMH HEBUHOBHOCTH MPHUIAIIO

npunsatue 10 nexkabps 1948 roma I'enepanbhoit AccambOneeit OOH BceeobOmeit

! Jlapun A M. Ipesymnuus nepunosroctd. M.: Hayka, 1982. C. 10.
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JeKJIapaluy TMpaB 4YenoBeka, B CT. 11 KOTopod ObUT 3aKkpersieH NPUHIUIM
IIPE3yMILMM HEBUHOBHOCTH B cleAyrolmen pemakuuu: «Kaxnaplii 4enoBek,
OOBHHSIEMBII B COBEPILICHUH MTPECTYIUICHHUS, UMEET MTPABO CUNTATHCSI HEBUHOBHBIM
710 T€X TOp, MOKa €ro BUHOBHOCTh HE OYyJIeT YCTaHOBJIEHA 3aKOHHBIM MOPSAKOM
OyTeM TIJIACHOTO CyAeOHOro pa3OupaTenbcTBa, IpPU  KOTOPOM emy
00ECIIEUNBAIOTCA BCE BO3MOXKHOCTH IS 3alUTHD) .

B COBETCKOM 3aKOHOJATEIBCTBE OCHOBHOE COJIEPKAHHME IIPE3yMILUU
HEBUHOBHOCTM Ha KOHCTUTYLIMOHHOM YpOBHE OBLIO 3akperuieHo B cT. 160
Koucrutynmuun CCCP, koTopas ycranaBnuBaiia: « HUKTO HE MOXKeT ObITh PU3HAH
BUHOBHBIM B COBEPIICHUM IPECTYIICHUS, a TaKXe IOABEPTHYT YIOJOBHOMY
HaKa3aHUIO MHAYe KakK I10 MPUrOBOPY Cy/a U B COOTBETCTBUM C 3aKOHOM». Jlaxe ¢
Y4E€TOM OYEBHJHBIX HEJOCTAaTKOB TMPUBEJACHHOIO ONpeNeseHuss caMm (akT
3aKpEIUICHHs] TPE3YyMIIIMM HEBUHOBHOCTH B (OCHOBHOM 3aKOHE COBETCKOIO
rocyJapcTBa CBUAETEIBCTBOBAI O MPU3HAHMHM €€ Ba)KHOCTH.

HevictBytomas Konctutyuus Poccuiickoin @enepanuu 1993 roaa takxke
3aKpeIuIIeT NPe3yMILNI0 HEBUHOBHOCTH, (POPMYIIUPYS €€ CAEAYIOMHUM 00pa3oM:
«Kaxaplii OOBUHSIEMBIA B COBEPUIEHUM MPECTYIUICHUS CUMTAETCS HEBUHOBHBIM,
[I0OKa €ro BUHOBHOCTb HE OyJeT JOoKa3aHa B MPEILyCMOTPEHHOM (eaepaabHbIM
3aKOHOM TOPAJIKE W YCTAHOBJIEHA BCTYMHUBIIUM B 3aKOHHYIO CHJIY HPHUTOBOPOM
cyla...».

Herpyano 3ameruth paznuuuss B (OPMYJIUPOBKaX  MPE3yMIILIHUU
HEBMHOBHOCTH YKa3aHHBIX HOPMATUBHBIX aKTOB, Kacaroluecs, MPEeX/Ie BCEro Tex
CyOBEKTOB, Ha KOTOPBIE PACIpPOCTPAHSETCS, KOTOPBIX 3alUINAET MPEe3yMITLHUs
HEBMHOBHOCTHU. B ropuanueckoi nureparype oOpamniaeTcsi BHUMAaHHE Ha TO, YTO
3TH  pa3nuuusi  OOYCIIOBJIMBAIOTCS  CYIIECTBOBAHMEM  OOINIErpakIaHCKOM

(oOmienpaBoBoOii) MPE3yMIIIIMA HEBUHOBHOCTH TPaXJIaH U  CHEIUATHHOU

! MexyHapoiHbIe aKThl 0 MpaBax uesnoBeka: COOpPHUK NOKyMeHTOB. M3a. 2-¢, non. M.: HOPMA, 2002. C. 39 —
40.
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OTpacieBOM YTOJIOBHO-TIPOIIECCYATBHOM MPE3yMIIUN HEBUHOBHOCTH
OOBHHSAEMOTO™,

[IpunaBasi mpe3yMIIIMU HEBUHOBHOCTH OOIIIETPABOBOI XapakTep, CIeAyeT
COTJIaCUTBCS W C TEMH aBTOPAMH, KOTOPBIE CYUTAIOT, YTO paccMaTpuBacMas
MIPE3yMITIHUS JODKHA PAacIIpOCTPAHITHCS Ha BCE MIPOIIECCyalbHbIC OTpaciv IMpaBsa,
T7Ie ONPEACISIONIMM SBJISICTCS JIOKA3aTEIbCTBO HATWYMS BUHBI TPaKIaHWHA B
COBEPIIECHUH MPABOHAPYIICHUSZ,

JIaHHYIO TIPE3yMIIIMI0 MOXKHO TaK)X€ CUMTaTh OCHOBOW HPaBCTBEHHOTO
3I0POBBSI JIEMOKPATHYECKOTO OOIIecTBa, KOTOPOMY CBOWCTBEHHa aTMmocdepa
JIOBEpUsI U B3aMMOIIOHMMAaHUS, a HE CTpaxa U IMOJO03PUTEIILHOCTH, MOKa3aTelieM
MIPOSIBJICHHSI YBKCHHSI TOCY/IapCTBAa K CBOMM Tpa)kJIaHaM, Ha KOTOPBIX TaaaeT
MOJIO3pEHNE B HEHAJJICKAIIEM ITOBEICHUHU, MPOTHBOPEYAIlEM HOpMaM IIpaBa.
[Ipesymniusa (mpeanosoxeHue) T0OpOMOPSIOYHOCTH HOCUT OOBEKTUBHBIN
xapakrtep. OHa 00s3aTeNnbHa I BCEX M PacIpOCTpaHseTcs Ha Becex»®. Mexons u3
MPE3yMIIMA HEBUHOBHOCTH B €€ OOIIErPaKJAaHCKOM TMOHUMAHUM JOJIKHBI
pemarhCcs BCE BOMPOCHI, HMEIOIIME IPABOBOE 3HAYCHHE I TpakaaHWHA,
MI0/I03PEBAEMOT0 B HEMPABOMEPHOM MOBEICHUH, B YaCTHOCTH BOIIPOCHI TPYIOBBIX,
aJIMUHUCTPATUBHBIX U IPYTUX OTHOIIEHUI. Hanpumep, HapyieHrneM npe3yMniuu
HEBHUHOBHOCTH OYIyT OTrPAaHWYCHUS  OIKWIUIIHBIX, W30MUPATEIbHBIX IpaB
rpakJaHuHa, TpaBa Ha 00pa30BaHUE U JIp., MPUMEHSIEMBbIC K JIMlaM, BAHOBHBIM B
COBEPIIIEHUH NPECTYIUICHUH WM WHBIX MPABOHAPYIICHWMA, €CIM OHU ObLIH
MPUMEHEHBI JI0 YCTAHOBJICHHOTO 3aKOHOM MOMECHTA.

Oco0ytr0 3HAaUYMMOCTH 3TO TOJOKEHHE TPHOOPETaeT MPH OCBEIICHUU B
CpeICTBaX MacCOBOW HMH(OPMAIIMH MTPOIIECCOB PACCICIOBAHUS W PACCMOTPEHUS
YJTOJOBHBIX €N, KOrJa JIFo00e YTBEp)KICHHE, B OCOOCHHOCTH CIEIaHHOE

COTPYIHUKAMHU MMPABOOXPAHUTEIIbHBIX OPraHoOB, O MPSIMOM MM KOCBEHHOW CBSA3U

! Haxumon B.I1. O mpe3yMIuuuM HEBUHOBHOCTH B YTOJIOBHOM IPOLECCE M O Cyle HPUCSKHBIX // Bompocsl
YTOJIOBHOTO TIpaBa | IIpoIlecca B yCIOBUAX MPaBOBOW pedopMbl: MeXBY30BCKHI TeMaTHYeCKHd COOPHUK Hayd.
tpynoB. Kamuauarpaa: Uzna-so KI'Y, 1991. C. 71 - 73; IHanpkunra W.1O. [Ipesymnmms HEBUHOBHOCTH: TEOPUS U
MPaKTHKa pealn3alii B pOCCHICKOM yroyloBHOM mporiecce. M.: FOpautungopm, 2010. C. 52 —55.

2 Acremuposa JI.A. TIpe3ymnuus HEBUHOBHOCTH Kak obenpasosas npesymnuus // [Ipaso u monuruxa. 2008, N 1.
C.27-30.

3 Kacymos U.C. [Tpe3ymmust HEBUHOBHOCTH B COBETCKOM mpase. baky: Dim, 1984. C. 6.
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rpaXJAaHWHA C TMPECTYIUICHMEM NpHoOpeTaeT [uisi OOILecTBa MU CamMoro
OOBHHSIEMOT0 HAWOOJBIIIYIO OCTPOTY.

[logoOHOrOo  poma  ciaydyadn  CTAHOBWJIMCh — NPEIMETOM  OLICHKH
MEKIYHAPOIHBIX CYJIeOHBIX OpraHoB. Tak, 1o aeny «AsseHe ae Pubemon npotus
@pannun» EBponeiickuil cya Mo mpaBam 4YejIOBEKa MPU3HAI HAPYUIAKOMINUM II. 2
cT. 6 EBpomneickoil KOHBEHIIMU O 3alllUTE MPaB YEJIOBEKAa M OCHOBHBIX CBOOOJ
COOOIIICHHE BBICOKOMOCTABJICHHBIM JOKHOCTHBIM JIMIIOM TOJIMIMKA Ha TMpecc-
KOH(epeHIIMU 0 TOM, YTO 3asiBUTENb SBISIETCS MojacTpekareneM youiictBa. Cyn
MOAYEPKHYJL, YTO 3/I€Ch SIBHO HAJMLIO 3asBIECHUE O BAHOBHOCTH, KOTOPOE, C OJTHOU
CTOPOHBI, TOOY>K/1a710 OOIIECTBEHHOCTh IOBEPUTH B HEE, a C IPYrO - MpeABapsIIo
OLICHKY (DaKTOB Jiena KOMIIETEHTHbIMU cyabsiMu. Ilo MHeHuto EBpomneiickoro
Cyla, NPE3yMIIUs HEBUHOBHOCTM HE MOXKET IMPEISITCTBOBATH BIIACTAM
MH(POPMHUPOBATH OOLIECTBEHHOCTh O BEIYIIUXCS YTOJOBHBIX PacCieI0BaHUIX, HO
oHa TpeOyeT, 9YTOObI BJACTU JENadd 3TO CAEPKAHHO M JEIMKATHO!.

OOwienpaBoBOM  XapakTep MNPEe3yMIIUH HEBUHOBHOCTH TpedyeT ee
3aKpeIUICHWsT HAa KOHCTUTYLMOHHOM YpOBHE, Mexay TeM B Koncturynun
Poccuiickoii ®@eneparun (ct. 49) ceromnst 3akpermieHa (OpMYyJIHpPOBKA JIMILb
OJIHOM  Pa3HOBUIHOCTH - YrOJIOBHO-TIPOIIECCYalIbHOM -  OOIIenpaBOBOM
MIPE3YMIIIIUM HEBHUHOBHOCTH, YTO NPEACTABISAETCS HENOCTATOYHBIM C Y4YETOM
ropuandeckoit 3Haunmoct Koncturynnn kak OCHOBHOTO 3aKOHa roCy1apCcTBa.

YT0JI0BHO-IIPOLIECCYAIbHBIN IPUHILIMII ITPE3YMIILIMM HEBUHOBHOCTH, XOTS U
HEPa3pbIBHO CBS3aH C OOIIETPAKIAHCKON MPE3yMITINEl HEBUHOBHOCTH, B TO K€
BpEMsI HE COBMAJAET C HEW MOJHOCThbIO. JlaHHBIN MPUHIMN 3aKpervieH B cT. 14
VIIK P® u mpexncraBisger coboii mpaBoBoe TpeOOBAHHME, B COOTBETCTBUH C
KOTOPbIM «OOBHMHSIEMBI CUWTAETCd HEBUHOBHBIM, IOKa €ro BHUHOBHOCTb B

COBCPIICHUU IMPCCTYIVICHUA HC 6YI[GT A0Ka3aHa B IPECAYCMOTPCHHOM HACTOAIIUM

! VronosHo-nponeccyansHoe npaso Poccuiickoit ®enepanun: Yuebunk / OTs. pex. I1A. Jlynunckas. M.: IOpucts,
2004. C. 201 — 202.
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Konexcom nopsiike 1 yCTaHOBJIEHA BCTYIUBIINM B 3aKOHHYIO CHIJIYy MPHUTOBOPOM
cyaan.

Yacts 1 cT. 14 YIIK PO TekcTyabHO OTHOCUT MPE3YMITLIHIO HEBUHOBHOCTH
TOJIBKO K OOBHHSEMOMY, OJHAKO B TEOPUM W HA TIPAKTUKE IOJOKEHUS
paccMaTpuBaeMoOro MPUHIKIA B PABHOM MEpPE OTHOCATCA U K MOJ03PEBAEMOMY,
MTOCKOJIbKY UCXOJAUTh U3 BHHOBHOCTH YEJIOBEKA HEJIB3S U B CIy4ae €ro Mo103PEHUS
B COBeplIeHUM TpecTyruieHus. Jlaxke cam (akT BBIHECEHHS CYyJIOM IepBOM
WHCTAHIIMU OOBUHUTEIHHOTO MIPUTOBOPA €IIIE HE JeIaeT OCYKICHHOTO BUHOBHBIM,
MO3TOMY J0 T€X MOP, MOKA JAHHBIM MPUTOBOP Cy/1a HE BCTYIHII B 3aKOHHYIO CHUITY,
OCYXJICHHbIA TaKXKe IMOMMAAacT I0J JCHCTBHE NPE3yMIIIUN HEBUHOBHOCTH.
TakuMm 00pa3oM, MPE3yMIIUsT HEBUHOBHOCTU PACIPOCTPAHSACTCS HE TOJBKO Ha
OOBHHSIEMOTO B Y3KOM CMBICJIE CJIOBA, HO W Ha BCEX «IMPOU3BOAHBIX OT HTOTO
HOHATHS YYaCTHHUKOB ITponecca»’.

B npoueccyanbHON JIATEpAaType BCTPEYAIUCh IONBITKH OTPAHUYUTH
JEeWCTBUE MPE3yMIIIUM HEBMHOBHOCTH B YI'OJIOBHOM CYIOIPOU3BOJICTBE OoJice
panauM MoMeHTOM. H.H. ITonsiHCKHM BBICKa3bIBaJIOCh MHEHHUE, YTO MPE3YMIIIIHS
HEBMHOBHOCTH TNPEKPAIIAET CBOE ACHUCTBUE, WU «YMOJIKAET, KaK TOJIBKO OpPraH
paccieoBaHus YOeXKIaeTCs B TOM, YTO OH COOpall JOCTAaTOYHO JOKa3aTeIhCTB
BUHOBHOCTH 00BHHseMoro»’. B.II. Haxumos, WN.}O. [laHbKMHA CUUTAIOT, YTO
MPE3yMNIHUSI HEBUHOBHOCTHM JEMCTBYET JO MOMEHTAa IMPOILECCYATBHOTO
odopMIICHHUST JIO3HABATElIeM, CJeaoBareieM, PYKOBOJMUTEIEM CIICICTBEHHOTO
OopraHa, IpOKypoOpOM M CyJOM CBOETr0 OKOHYATEJIBHOI'O BBIBOJA O BUHOBHOCTHU
0OBHHSEMOTO’,

2.1. Knamko mpenesnoMm AEHCTBUS MPE3yMIIIMM HEBUHOBHOCTH CUUTAET
MOMEHT TIOCTaHOBJICHHS OOBHHUTEIHLHOIO TMPUTOBOPA, ITOCKOJBKY, IO €ro
MHEHUIO, WHOE IMOHUMAHHWE I[EPHOJA JNCUCTBUSA MNPE3YMIILUA HEBHUHOBHOCTH

«(paKTUYECKU CTaBUT CYJ] IIEPBOM MHCTAHIIMU B TIOJIOKEHHUE OpraHa HecyJeO0HOoro,

! Cauuknii B.M. Ipesymnnus nesuHoBHOCTH. M.: Hopma, 1997. C. 33.
2 TTonsuckuii H.H. Bonpockl TEOpUH COBETCKOTO YroJoBHOro npomuecca. M.: Usa-so MI'Y, 1956. C. 187.
3 Haxumos B.II. Yka3. cou. C. 73; ITanbkuna W.JO. Yka3. cou. C. 55.
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HE pa3pelIaroniero BOnpoca 0 BHHOBHOCTH B Cllydae JajdbHEeHIero 00anoBaHus

HJIX OIIPOTCCTOBAHUA HpI/IFOBOpa»l.

[Ipe3ymriins HEBHHOBHOCTH JEMCTBYET Ha BCEX CTAIMSAX YTOJOBHOTO IIPOIEcca, PEaIIeCTBYIOIINX
oduHMaTbHOMY (0T UMEHH T'OCYIapCTBA) MPU3HAHUIO JINIA BUHOBHBIM B COBEPILICHUH MTPECTYILICHUS.
[Tpu 5TOM OuIMaTEHOE PU3HAHUE JIUIA BHUHOBHBIM B COBEPIICHUU MPECTYIUICHUS CIICyeT CBA3hIBATh
C OKOHYATEIHHBIM XapaKTEPOM MPUHATOTO KOMIIETEHTHBIM FOCYIaPCTBEHHBIM OpraHoM (CYI0M)
PEIICHUs 0 BHHOBHOCTH 3TOTO JIHUIIA, 0(pOpMIIIEMOTO IPUTOBOPOM cyaa. B cymiecTByromem
MPOLIECCYaTbHO-TIPABOBOM MEXaHHU3ME OKOHYATEILHOCTh COOTBETCTBYIOIIETO CY/ICOHOTO PEIICHUS
03HAYaeT BCTYILJICHUE €T0 B 3aKOHHYIO CHJIY - 3TOT MOMEHT CUUTAETCSI OKOHYAHUEM TIpolecca
JIOKa3bIBAaHUS BUHBI, CTABSIIUM TOYKY B BOIPOCE O BHHOBHOCTHU JIMIIA U TIO3BOJISIFOIIMM HAINPaBUTh

peUiC€HuC ajid HCIIOJIHCHUA.

! Knsimko D.1. O npaBoBOM COJIEPKaHNU NPE3YMITIMU HEBUHOBHOCTH // Tocynapetso u npaso. 1994. N 2. C. 96.
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3AK/IIOYEHUE

HccnenoBanne mokas3ano, 4YTO TMpoOseMa MPaBOBBIX —MPE3yMIIIHM,
MPUMEHSIEMBIX B YIOJIOBHOM Mpoliecce, MMEeT OOJbIIOE HAy4YHOE, MPABOBOE U
IpaKkTUYeCKoe 3HadeHue. Bompochkl NpaBOBBIX MNPE3YyMIIHN HMEIOT 0CO0YIO
HAYYHYI0 M HCTOPUYECKYH) II€EHHOCTh, HOCKOJIBKY SIBIIAIOTCS OJHUM U3
BOKHEUIIUX MHCTUTYTOB YTOJIOBHOTO Ipoliecca. YPOBEHb HMX pa3pabOTKH BO
MHOT'OM IPEAOTIPEEISAET MOCTPOEHUE BCEN OTPACIN YTOJIOBHO-IIPOLECCYATBHOTO
npasa, COOIIOJEHUE NIPAB U HHTEPECOB YYaCTHUKOB YTOJIOBHOTO IIpoIiecca.

OcymiecTBiIEHHE MPOU3BOJCTBA MO YrOJIOBHOMY J€Ty, IMOBBIIIEHUE €ro
3 PEKTUBHOCTHU C TOMOIIIBIO MOPOOHON periaMeHTalluK MPABOBBIX MPE3yMIIUN
MO3BOJIIET TIOJIOKUTENIBHO BO3JIEUCTBOBATH Ha (POPMHUPOBAHUE MO3UTHUBHBIX
podecCUOHANIbHBIX KAY€CTB U YCTAHOBOK JIOJPKHOCTHBIX JIHI], OCYIIECTBIISIFOIITNX
YTOJIOBHOE CYAONPOU3BOACTBO.

JI1s1 IpaBOBBIX MPE3YMIIIUN XapaKTEPHO, YTO OHH: BO-TIEPBBIX, SBIISIIOTCS
0000IIEHUAMH KaK UHIAYKTUBHOIO, TaK U JEAYKTUBHOTO XapaKTepa; BO- BTOPHIX,
OTPAXKAIOT «OOBIYHBIN TOPSIAOK» TMPEAMETOB WU SBJICHUHN; B- TPEThUX,
MPEACTABISAIOT C000M 0000IIeHUsT BEpOsITHBIC, MPUUEM 3HAYECHUE UX OyeT
OMPENENATHCS CTEMEHBIO BEPOSITHOCTH, JOCTHKUMOM [JII HHUX B KaXIOM
KOHKPETHOM CJIy4ae; B-4e€TBEPTHIX, BO3ZMOXKHBI JIMIIIb B CHITY HAIUYUS BCEOOIIEH
MPUYMHHO-CJIEACTBEHHON CBA3W MEXAY NpEeAMETaMU M SBJICHUSMH; B-TATHIX,
MIPABOBBIMHU SIBJISIFOTCS IPE3YMIIIUHU, OTPAXKEHHBIE B HOpMax IMpana.

BrisBrnenne cnenuduku nMpaBoBON MPUPOJIBI MPE3YMIIUN, PUMEHSIEMBIX
IIPU TIPOU3BOJICTBE 110 YTOJIOBHOMY 1€y, OTJIMYUTEIBbHBIX OCOOEHHOCTEN U BUJIOB
MO3BOJISIET YCTAHOBUTh UX BHYTPEHHEE €MHCTBO, IPUCYIIEE CAMOCTOSTEIBHOMY
MPAaBOBOMY HMHCTUTYTY, @ TakKK€ HX COOTHOIIEHWE C JIPYTMMHU MPABOBBIMU
WHCTUTYTaMH. B 11eJJ0M TpaBoOBbIC MNPE3yMIIIUM HE SIBISIOTCS TMPUHIIUIIAMU
YTOJIOBHOTO TIpOIiecca, MOCKOJbKY TPUHIUIBI, KaK OCHOBHBIE PYKOBOISIINE
Hayayia OTpacjiu IMpaBa, HE MOTYT ompoBepratbes. [Ipe3ymmiuu xe B OOJbIIei

CBOCHM YaCTU SIBISIIOTCS MPCANOJOXKCHHUAMU OIIPOBEPKUMBIMU. Bwmecte ¢ TEM,
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HEKOTOPbIE W3 MPABOBBIX MPE3YMIIIHMA B COBOKYIHOCTH C WX OTACIbHBIMU
MPOSIBJICHUSMHU BO3POCIIH JI0 YPOBHS IPUHIIMIIA YTOJOBHOTO MPOIIECCA - TPUHIIMIT
MPE3yMIIIUU HEBUHOBHOCTHU, KOTOPBIN SIBISIETCSI HEMOKOJIECOMMBIM MOJI0KEHUEM B
TEUCHUE KAXKJIOW CTAJIMHU YTOJIOBHOTO IpoLecca 10 MPUHATHS COOTBETCTBYIOIIAM
JIOJDKHOCTHBIM JIMIIOM KaKOTo- JIN0O OCHOBOIIOJIATAIOIIETO PEIICHHUS.

[lepexonst kK Hpe3yMmILUsSM HEBHHOBHOCTH MPOBEICHHOE HCCIIEIOBAHUE
npobJjieM pealu3allid B COBPEMEHHOM YrOJIOBHOM Iiporiecce P®D mo3BossieT
chopMYyJIMPOBATH CJIEAYIOIINE OCHOBHBIC BBIBOJIBI:

[IpuHUMNI mnpe3yMIIMM HEBUHOBHOCTHM HAXOIWTCA B TapMOHUYECKOU
B3aMMOCBSI3M KaK C HA3HAYEHHEM YIOJOBHOTO CYIOINPOU3BOJACTBA, TaK U C
JPYTUMHA NPUHLOHUIAMH, OTPAXKAIOIIMMU €ro MPaBO3ALIUTHYI) HJICOJIOTHIO.
YcranaBiMBass MCXOJHOE MPABOBOE COCTOSIHHE MPHUBIEKAEMOTO K YrOJOBHOU
OTBETCTBEHHOCTH JIMIIAa KaK COCTOSIHUE€ «HEBHHOBHOCTH», TO €CThb COCTOSHHE
YEJIOBEKA, HE MPU3HAHHOIO BCTYIHMBIIMM B 3aKOHHYIO CHJTy IPUTOBOPOM CYyAa,
MIOCTAaHOBJIEHHOM B ycTaHOBJIEHHOM YIIK P® nopsiike, BAHOBHBIM B COBEPIICHUH
MPECTYIUICHUS, U, CIEA0BaTEILHO, 00JaJal0Iero BCEeMH MpaBaMU U CBOOOIaMU,
rapaHTUPOBAHHBIMU U 00ECIIEYMBACMBIMU 3aKOHOM, MIPE3YMITIUSI HEBUHOBHOCTH
BJIMSIET HA IIOCTOPEHHHE BCe20  YrOJOBHOTO  MpOIECCa:  OMpeleIsieT
HAMpaBJICHHOCTh M TIPaBWja YroOJOBHO-MPOLECCYAIbHOIO JOKa3bIBaHUA, Ha
MPOTSHKEHUH BCEro Iporiecca OOyCIIaBIMBACT M TapaHTHUPYET HEOTHEMJIIEMOCTH
MIPUHAJJISKAITIX OOBUHIEMOMY IPaB U CBOOO, HEBO3MOYKHOCTh UX OrPaHUYCHUS
0e3 JOCTaTOYHBIX OCHOBAHMM M CBEPX ONPAaBIaHHOM HEOOXOAMMOCTH.
3aTpyAHEHHAasl peanu3aius Mpe3yMIIMU HEBUHOBHOCTH JEJaeT MPaBO3alIUTHOE
HA3HAYEHUE  POCCUHCKOTO  YrOJIOBHOTO  CYJONPOU3BOJCTBA, a  TAaKKe
MPOBO3IJIAIICHHBIE 00BEKTAMHU OXPaHbI MTpaBa U CBOOOIbI YYaCTHUKOB IMpoIecca,
B TIEPBYIO O4YEpEeIb IT0JI03PEBACMBIX, OOBHUHAEMBIX M TOJCYJIUMBIX, MPOCTON
JIEKJIapanuen.

KonrtekctHbli  aHamm3 nosiokeHud  peuctByromero  YIIK PO u
TEOPETUYECKUX B3IJIAI0B, KACAKOIIMXCSA BO3ACHUCTBUS NPUHLMIA IPE3yMITLUU

HCBMHOBHOCTH Ha AOKA3bIBAHHC 110 YT'OJIOBHOMY ACITY, ITIO3BOJIAACT TOBOPHUTH O TOM,
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YTO LEJIbI0 YrOJIOBHOIIPOLIECCYAIbHOIO JIOKAa3bIBAaHUS SBIISIETCS IOJIyYEHHE
JIOCTOBEPHOT'O 3HAHMSI O BUHOBHOCTH JIMIIA B COBEPILIEHUHU MPECTYIICHUS, TO €CTh
ONPOBEP)KEHUE TNPE3YMIIMH HEBHUHOBHOCTU. VIMEHHO ¢ ONpOBEpPKEHUEM
NPE3yMILUN HEBUHOBHOCTH, TO €CTh C IOCTOBEPHBIM YCTAHOBIIEHUEM YKa3aHHBIX
B .. 1-2 4. 1 ct. 73 VYIIK P® 006CTOSTENBCTB, COCTABISAIOMIMNX COJECPIKAHHE
MOHATHUSL «TJABHBIA (DaKT», YTOJOBHBIM TIPABOM M YTOJIOBHBIM ITPOIIECCOM
CBSI3BIBAETCS] BO3MOKHOCTh MPU3HAHMSI KOHKPETHOTO JIESHUS TPECTYIHBIM U, KaK
CJIEJICTBHE, TPUMEHEHUS K JIUIY, €F0 COBEPIIMBIIEMY, MEP YTOJIOBHO-TIPABOBOIO
Bo3nelicTBUs. [IOCKONBKY TpH pEIIEHMHM BONpOca O NPUBJICUYECHUH JULA K
YTOJIOBHOM OTBETCTBEHHOCTH HE MOKET OBITh TPOMEKYTOUHOTO COCTOSTHUS MEKITY
«BUHOBEH» U «HEBHUHOBEH», 4 HEBUHOBHOCTb B JIOKa3bIBAHUU HE HYXKJIA€TCS, TO,
COOTBETCTBEHHO, JI0Ka3bIBAHUIO MOJJIEXKUT UMEHHO «BUHOBHOCTBY JIMIIA, TO €CTh
HaJIM4ue COOBITUS TPECTYIUICHUS, JIMIAa, €r0 COBEPUIMBIIETO, a TakKKe BHUHA
JAHHOT O JIMIIA.

Haubonee crnopHbiMH, B CBE€T€ HX COOTBETCTBUS TNPUHIUIHAAIBEHBIM
MOJIOKEHUSIM TPE3YMIIIUKA HEBUHOBHOCTH, OCOOECHHOCTSIMU OCOOBIX MOPSIKOB
OpUHATUS cyneOHOro pemieHus, npeaycmorpeHHbix . 40 u 40.1 VIIK PO,
ABJIAIOTCS 1) mpuaaHue oco0oi poau MPU3HAHUIO OOBUHSIEMBIM CBOSH BUHBI U 2)
OoOyCJIOBJICHHBI TaKuM TMPU3HAHUEM OTKa3 OT cyjaeOHoro cieactBus. Kak
MPEACTABISCTCS, JaHHBbIE OCOOCHHOCTH HE BCTYNAlOT B MPOTHBOPEYHUS C
MPUHLKIOM MIPEe3yMIIIMU HEBUHOBHOCTH. [Ipeaycmorpennsie 1. 40 u 40.1 YIIK
P® mnponenypbl HUKaK HE BIMSIOT Ha MPOIECC JOKa3bIBaHUS BUHOBHOCTHU
OOBHHSIEMOTO Ha MPEABAPUTEIHLHOM PACCIICIOBAHUU — OHHM HE MOJIU(DUIIMPYIOT
3akperieHHbId B cT. 73 YIIK P® npeamer noka3plBaHUs MO YrOJIOBHOMY A€y U
HE COJepX aT MU3bATUA M3 OOILIEro MopsiKa MPOBEACHUS MPEABAPUTEIHHOIO
paccienoBaHusi, ycTaHoBieHHOro 1. 22-27 YIIK P®. B 1o e Bpems coriacue
OOBHHSIEMOTO C MPEIbSBICHHBIM OOBHMHEHHMEM M OTKa3 €ro OocnapuBaTh
oOyCiIaBIMBaeT Uil CTOPOHBI OOBHHEHHS OTCYTCTBHE HEOOXOJIMMOCTH
000CHOBaTh BUHOBHOCThH TaKOT'O OOBUHSIEMOTO B CYJE, a JUIs Cyna - yOeauThCs B

3TOM, YTO J€JIA€T BO3MOKHBIM CYILIECTBEHHOE COKpAILlEHUE CyAeOHOM MpoLEeayphl
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3a CUeT OTKa3a OT cyneOHoro cienctBus. [Ipu oneHke 10Ka3aHHOCTA BUHOBHOCTH
OOBHMHSIEMOTO B COBEPIICHUH WHKPUMUHUPYEMOTO €My MPECTYIUICHHUS B paMKax
UCCIIEyeMbIX MPOLEAyp Ha TEPBbIM IJIaH BBIXOAMUT OILIEHKAa JOOPOBOJBLHOCTU
MPU3HAHUS UM CBOEH BUHBI, & TAKXKE PEATBHOCTH U JOCTATOYHOCTU OKa3aHUS eMY
IOPUUYECKON TTOMOIIY MIPU MPUHITHH PEIIEHUS O COTJIACUU C MPEAbSIBICHHBIM
ooBuHeHHEM. COOMIOACHUE TEPEUYUCICHHBIX YCIOBUM C Y4eTOM O€3yCIIOBHOTO
aHaIM3a CyJIOM MPEJICTABICHHBIX OOBUHEHHEM JI0KA3aTEIbCTB MPHUAAIOT BHIBOIY
Cyla O BHHOBHOCTU TMOJCYJIMMOIO JIOCTATOYHYIO JOCTOBEPHOCTh, a
npeaycMorperHomy 1. 40 wu 40.1 VYIIK P® mnopsaky wuccinenoBaHus
JIOKA3aTEIbCTB - 3aKOHHOCTb.

AHaM3  TPaBONPUMEHHUTENBHOM  MNPAKTUKKA  [MOKAa3bIBACT  IIUPOKYIO
pPacCIpOCTPAaHEHHOCTh TaKOW MEpbl MPOIECCYaTbHOTO TMPUHYXKACHUSA Kak
3anepkanue nogozpeaemoro (110 u3 250 yronoubix nen uiu 44 %). Ilpu atom
B IIPOIIECCE€  HUCCIAEAOBAaHUSI  BBISIBIEHO  IIMPOKOE  PaclpOCTpaHEHUE
HE0OOCHOBAaHHBIX 3a/IepKaHMu, MOAMEHAa  YTrOJOBHO-IIPOIIECCYAIBHOTO
3a/iep>KaHusl aJIMUHUCTPATUBHBIM, a TaKKE€ WHbIE HApYLICHUs, YTO MPUBOAUT K
3HAYUTEIHHOMY U HEOOOCHOBAHHOMY OTPAaHUUYCHHUIO MPAB JUIA, HE TPU3ZHAHHOTO
BUHOBHBIM B COBEpPUICHHWU TMPECTyIUIEHUA. B 3TOW CBS3M MpelcTaBisieTcs
HEOOXOJIMMBIM U3MEHUTH MPABOBOE PETYIUPOBAHUE 3aJIEPKAHUSI B POCCUICKOM
mpaBe CIEeIYIoNUM 00pazoM:

yacth 1 c1. 92 VIIK P® uznoxuts B cienyromieid penakuuu: «1. Jluio,
npousBojdiiee (pakTuueckoe 3ajepkaHue IMO0J03PEBAEMOro, HEMEIJICHHO
Pa3bsCHSET MOI03PEBAEMOMY MPUUYMHY U OCHOBAHUS €TI0 3aJIepKaHUs, a TAKXKE €ro
MpaBO Ha IOPUJMYECKYIO TOMOIIb, MPABO Ha YCJIYrd NEpPeBOIYMKA, MPABO Ha
yBEJIOMJIEHUE OJM3KUX POJCTBEHHUKOB WIM OJIM3KUX JUIl O (aKTe ero
3aJiep KaHus, MPaBO HA OTKAa3 OT JIayl OOBSICHEHUH, O UYeM Ha MeCTe (PaKTUIECKOTO
3aJIep>KaHMs COCTABJISIETCS COOTBETCTBYIOIIUM TTPOTOKOJI, B KOTOPOM OTPaKaeTcs
NPUYUHBI  3aJiepKaHus, [IEPEUUCICHHbIE B HACTOAIIEH cCTaThe IIpaBa
MO/I03PEBAEMOr0, a TaKXKe YKa3bIBaeTCs BpeMsi (HaKTHUECKOTO 3aJep>KaHMUs.

[Tono3peBaemblii  COOCTBEHHOPYYHO  YIOCTOBEpSET BpeMsi  (PaKTUUECKOIro
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3anmepkanus, (HaKT U BpeMs Pa3bICHEHHs €My Ha3BaHBIX mpaB. Komus maHHOTO
MPOTOKOJIa BPYYaeTCs 3aJCP’KAaHHOMY IOJI03PEBAEMOMY, OPHUTHMHAJ TOJICKUT
MPUOOIIEHUIO K MPOTOKOIY 3aJep:KaHus, COCTAaBJIECHHOMY B TOPSIKE YacTu 3
HACTOSIICH CTaTbN.

gyacth 2 cT. 92 VIIK P® u310XUTh B CIECAYIOUIEH peaakiuu: «2.
3afep:;kaHHOMY B MOPSJIKE HACTOSIIIEH CTaThU MOA03PEBAEMOMY ITPEAOCTABISAETCA
o0s13aTeNIbHOE CBHJIAHHE C 3alTUTHUKOM HaeAuHEe U KOH(HUICHIIMAILHO C MOMEHTA
dakTuyeckoro 3aaepkanus. Jlo Havama CcBUAAHHMS  JIIOOBIe  JICUCTBUSA,
peayCMOTpeHHbIe HacTosmuM KoJiekcoM, KpoMe COCTaBJICHHS MPOTOKOJIA
3a7iep>KaHusl B MOPSIIKE YaCTU 3 HACTOAIIECH CTAaThbU, a TAKXKE MHBIC JICUCTBUS, B
TOM YHCJIE MPEAYCMOTPEHHBIE 3aKOHOAATEIHCTBOM 00 OMEpPaTUBHO-PA3BICKHOMN
NEeITENbHOCTH, HemonmycTtumbl.y. Yactm 1-4 cr. 92 VYIIK P® cuwurats
COOTBETCTBEHHO yacTsIMu 3-6 cT. 92 VIIK PO.

OOmenpaBoBOi  XapakTep NPE3yMIIMM HEBUHOBHOCTH TpeOyeT ee
3aKpEIUICHUS Ha KOHCTUTYIIMOHHOM YPOBHE, UTO MOJYEPKHET €€ YHUBEPCATBHOE
3HAQYEHUE U 0053aTeNbHOCTh COOJIIOACHUS BCEMU YYaCTHUKAMU TPABOBBIX
otHomieHui. Mexny TemM B Konctutyumu Poccuiickoii @enepauun (ct. 49)
CEroJIHs 3aKperuieHa (popMyIupoBKa JIMITb OJHOW Pa3HOBHUIHOCTH - YTOJIOBHO-
MpolecCyaibHOM -  OOIIENPaBOBOM  MPE3YMIIIIMM  HEBUHOBHOCTH,  4YTO
MPEJICTABISACTCS HEAOCTATOYHBIM C  YYE€TOM IOPUAMYECKOM 3HAYUMOCTH
Koncturynuuu kak OCHOBHOTO 3aKOHa IrOCy1apCTBa.

Ha ocHoBe oOmienpaBoBol  Mpe3yMIIMM  HEBUHOBHOCTH  MOTYT
bopMyIHpOBaTECS  CIEIUATbHBIE OTPACIICBBIC IPE3YMIIIHH, B YaCTHOCTHU
HauOojiee M3BECTHAs CPEIM HUX - YrOJOBHO-TPOILIECCYaJIbHAS MPE3yMIIIUS
HEBUHOBHOCTH, KOTOpasi OTJIUYACTCS PSJIOM OCOOCHHOCTEW: a) MMEeT B BUJIY HE
BCEX Tpak/laH, a TOJBKO JIUII, MPUBIEKAEMBIX K YTOJOBHON OTBETCTBEHHOCTH; 0)
oOpailleHa He KO BCEM, a TOJbKO K OpraHaM Mpe/BapUTEIHLHOTO paccie0BaHusl,
MIPOKYPOPY U CyZly, KOTOPBIE YYaCTBYIOT B PEIIEHUU BOIPOCA O BUHOBHOCTHU WJIU

HEBUMHOBHOCTH OOBHHSEMBIX; B) TMPEANOaracT HEOOXOAMMOCTh COOJIOICHUS
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YCTAHOBJIEHHOTO  YTOJIOBHO-TIPOILIECCYaJbHBIM 3aKOHOM TMOpSiIKa PEIICHUS
BOIIPOCA O BUHOBHOCTH JIWIIA.

Takum 00pa3oMm, YroJIOBHO-NPOIECCYAIbHbIA MPUHIHUI MPE3yMIIUU
HEBUHOBHOCTH, XOTSI M HEPA3PBIBHO CBSI3aH C OOIIETPaXKJAHCKOW Mpe3yMmIuen
HEBHHOBHOCTH, B TO K€ BPEMS HE COBIIAJIAET C HEW MOJHOCTHIO. JIaHHBIN MPUHIUTT
3akperieH B cT. 14 VIIK P® u mpexacrasnsier coboii mpaBoBoe TpeOoBaHUE, B
COOTBETCTBHHM C KOTOPHIM «OOBHHSEMBIM CUMTACTCS HEBUHOBHBIM, IOKa €r0
BUHOBHOCTh B  COBEPIICHUH MPECTYIUICHHS He OyAeT J0Ka3aHa B
MpeayCMOTPEHHOM HacTosamuM KoekcoM mopsjike U yCTaHOBJIEHA BCTYHMUBIIUM
B 3aKOHHYIO CHJIy IPUTOBOPOM CYAa».

3akoHOJaTeNbHAs perjlaMeHTallMsl TPABOBBIX MPE3yMIIUA HE OTBEUYaCT
MOTPEOHOCTSIM  FOPUANYECKONM MpakTUKU. CyleCTBEHHBIM HEJIOCTATKOM HX
MIPABOBOTO PETYJMPOBAHUS SBIISIETCA HAJIWYME TMPABOBBIX IPOTUBOPECUUI H
HETOYHOCTEHN (OPMYJIUPOBOK MPABOBBIX HOPM, UTO JOMYCKAET UX HEOITHO3ZHAYHOE
MMOHUMAaHHE U TPUMEHCHHUE.

COBEpIIIEHCTBOBAHUE  YTOJIOBHO-TIPOIECCYATbHOTO  3aKOHOAATEIhCTBA,
PEryJIMPYIOLIEr0 HUCCIAEAyeMbIE KaTeropuu, TMperosaraeT, Npexae BCero,
BHECEHUE [IOMOJIHEHWH, YTOYHECHUNW B JCUCTBYIOIIME HOPMATHMBHBIC aKTHI,
BKJIIOYEHHE B HHUX HOBBIX HOPM, OIMNPEACISIONINX peaanu3aluio MPaBOBbIX

MIPE3yMIILIUH.
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M.: Pepgakmus «Poccuiickoii razers», 2017. Bem. 9. — 176 c.

2.38 Tuxomupos M.IO. FOpuaunueckas sumukinonenus. - M., 1995. —456¢.

2.39 VYromoBHo-mporieccyaibhoe  mpaBo  Poccuiickoii  Depepanuu:
VYuebnuk / OtB. pen. ILLA. Jlynunackas. M.: FOpucts, 2004. — 343c.

2.40 VYronosusbiit iporiecc: Yueonuk / [lox pen. B.I1. boxbesa - M., 1998.
—389c.

2.41 Xpomona H.M. IlpuHuun npe3ymMniMd HEBUHOBHOCTU MPHU 0COOOM

nopsizike cynedHoro pazouparenbcrBa // XKypHan poccuiickoro npasa. 2013. N 6.
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C. 107 - 115. [DOnexTpoHHbI# pecypc]. — JlocTym U3 cipaBOYHO-NPABOBOM CUCTEMBI
«Koncynprant [Lmocy» (nata oopamenus 14.11.2017)

2.42 YeOypenkoB A.A., IlranoB C.B. IIpoGiembl ompeneneHus B
IOPUJMYECKON HayKe TMpeAesioB JEWCTBUS TNPEe3yMMIMM HEBUHOBHOCTH //
Poccuiickuii cyaps. 2016. N 11. C. 31 - 36. [DnekTpoHnHsIii pecypc]. — HocTymn u3
cnpaBouHO-TipaBoBoii  cucteMbl «KoncympTanT Ilmroc» (mara oOpamieHus
10.11.2017)

2.43 UYeszape bekkapua. O mpectyrmieHusx u Hakazanusx / mep. HO.IL
FOmameBa. M.: Mexnynapoansie otHowmenust, 2000. — 54 1c.

2.44 Hlagpun B.C. OcymectBieHne Npe3yMIIUU HEBUHOBHOCTH INIpU
n30paHuu Mepbl MpEeceYeHus] B BHUJE 3aKIIOUEHMs moj crpaxy // Poccuiickas
focturust. 2016. N 7. C. 34 - 37. [DnextpoHHbI# pecypc]. — JlocTym U3 cipaBo4HO-

npaBoBoi cuctemsl «['apanT» (nara oopamenus 18.11.2017).

3. MaTtepuajibl NPaKTHKH

3.1. O cyne6nom mpuroBope I[locranosnenue I[lnenyma BepxoBHOTO
Cyna P® or 29.11.2016 N 55 // Poccuiickas razera, 07.12.2016. N 277.
[OnexkTpoHHbIi  pecypc]. — JlocTym uW3 CHpaBOYHO-TIPABOBOM  CHUCTEMBI
«Koncynprant [lmroc» (nata odbpamenus 25.11.2017)

3.2. OO0 oTka3e B YJIOBJICTBOPEHHUH 3asSBJIICHUS O MPU3HAHUU YACTUYHO
HEJICHCTBYIONTUMU a03alia msAToro MyHKTa 5, myHkTta 75 [IpaBui nepeBo30K rpy3oB
aBTOMOOUJIbHBIM TpaHcnopToM, yTB. [loctanoBnenunem IlpaButensctBa PO oT
15.04.2011 N 272 Pewmenne Bepxosnoro Cyna P® ot 10.05.2017 N AKIIN17-
138. [Onextponublii pecypc]. — [ocTtynm W3 CHnpaBOYHO-NIPABOBOWM CHUCTEMBI
«Koncynprant [lmroc» (nata obpamenus 12.10.2017)

3.3. [Tlo meny o mpoBepKe KOHCTUTYITMOHHOCTH TOJIOKEHUM cTathul 212.1
VYronoBHoro kojekca Poccuiickoit deaepaiiuy B CBA3U C kKajlo00H IpakIaHUHA
N.N. Januna [Tocranosnenne Koucturynuonnoro Cyna P® ot 10.02.2017 N 2-
[T // Cobpanue 3akonogarenbctBa PO, 27.02.2017, N 9, ct. 1422, [DneKTpOHHBII

pecypc]. — Hoctynm u3 crnpaBoYHO-TIpaBoBOM cucteMbl «KoHcynbTant I[lmtocy»
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(mata obpamenus 12.11.2017)

3.4. Ilo geny o mpoBepke KOHCTUTYIIMOHHOCTH TIOJIO)KEHHM wyacTei
BTOPOI U BOCBMOM cTaThu 56, yacTu BTOpoi ctaThu 278 u ri1aBsl 40.1 YronoBHO-
npoueccyanbHoro kozaekca Poccuiickoii ®enepanu B CBSI3UM € Kajno0oi
rpaxaanuda [[.B. Ycenko IloctanoBnenue KonctutynuonHoro Cyxa PO ot
20.07.2016 N 17-IT // Cobpanue 3akonomatensctBa P®, 01.08.2016, N 31, cr.
5088. [DOnexTponHblii pecypc]. — JlocTynm W3 CHpaBOYHO-NIPABOBOM CHCTEMBI
«Koncynprant Ilmroc» (nata obpamenus 12.09.2017)

3.5. Tlo memy o mpoBepke KOHCTUTYIIHOHHOCTH MyHKTa | 4acTH TpeThei
ctatbu 81 u cratbu 401.6 YromoBHO-TIpoleCcCyalbHOTO Kojekca Poccuiickoit
®enepaunu B cBs3M ¢ xamodbamu rpaxaanuHa A.E. Iles3nepa IloctanoBienue
Koncrurymmonnoro Cyna P® ot 07.03.2017 N 5-I1 // Poccuiickas rasera, N 56,
17.03.2017. [DnexTpoHHbIi pecypc]. — JlocTyn U3 cripaBOYHO-TIPABOBOM CUCTEMBI
«KoncynpranT Ilntocy (nata obpamenus 18.11.2017)

3.6. Ilo nmemy o mpoBepke KOHCTUTYLIMOHHOCTH ITyHKTa 7 YacTH BTOPOM
cTaThu 29, yacth 4eTBepTOM cTaThu 165 m yactu nepBou ctatbu 182 YromnoBHO-
npoIrieccyanbHOro Kojiekca Poccuiickoit denepaiiny B CBA3U C xKajl000M rpakiaH
A.B. bansna, M.C. JI3t00b1 u npyrux [loctanoienue Koncrurymmonnoro Cyna
P® ot 17.12.2015 N 33-I1 // Cobpanue 3akoHonarenbctBa P®, 28.12.2015, N 52
(uactb I), ct. 7682. [DnexkrpoHHBIH pecypc]. — JocTym u3 cripaBOYHO-NPABOBOM
cuctembl «Koncynbrant [lmtoc» (nata oopamenus 11.11.2017)

3.7. VYronosuoe aenmo Ne 1-13/ 2014. — 522 n. — ApxuB TrOMEHCKOTO
paitonHoro cyaa TromeHckon 00acTu.

3.8. VYronosuoe aeno Ne 1-133/ 2014. — 863 n. — ApxuB TrOMEHCKOTO
paiionHoro cyaa TromeHcKol 00J1acTu.

3.9. VYronosuoe gemo Ne 1-158/ 2014. — 180 1. — ApxuB TrOMEHCKOTO
paiionHoro cyaa TromeHcKol 00J1acTu.

3.10. Yromnosuoe memo Ne 1-18/ 2014. — 243 n. — ApxuB TrOMEHCKOTO
paiionHoro cyzaa TroMeHCKO# o0nacTu.

3.11. VYronosuoe aeno Ne 1-193/ 2014. — 123 n. — ApxuB TrOMEHCKOTO
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paiionHoro cyaa TromeHcKol 00acTy.

3.12. Yronosuoe aeno Ne 1-211/ 2014. — 211 n. — ApxuB TrOMEHCKOTO
paiionHoro cyaa TromeHckoi 00nacTu.

3.13. VYronosHoe nemo Ne 1-263/ 2015. — 189 n. — ApxuB TroMEHCKOTO
paiioHHoro cyna TroMeHCKOM 001acTH.

3.14. VYronosroe meno Ne 1-43/ 2017. - http://sudact.ru [DnexTpoHHBIH

pecypc]. — Hoctyn wu3 crnpaBoyHO-mpaBoBoM cucteMbl «CyaAxkT» (narta
obpamenus 22.11.2017).

3.15. VYronosuoe neno Ne 1-56/ 2014. — 1603 n. — ApxuB TrOMEHCKOTO
paitonHoro cyaa TromeHckol 06acTu.

3.16. YromnosHoe aemo Ne 1-79/ 2015. — 420 n. — ApxuB TroMEHCKOTO
paiionHoro cyaa TromeHckoi 00nacTu.

3.17. Yronosuoe gemo Ne 1-99/ 2017. - http://sudact.ru [DnekTpoHHBII

pecypc]. — Jloctynm u3 cnpaBo4HO-TipaBoBOil cucteMbl «CyaAkT» (mata
oOpamienus 22.11.2017).

3.18. VYronosuoe nemo Nel- 194/ 2012. — 310 n. — ApxuB TrOMEHCKOTO
paiionHoro cyaa TromeHckoi 00acTu.

3.19. Vronosuoe aemo Nel- 261/ 2017. — 230 n. — ApxuB TrOMEHCKOTO
paiionHoro cyaa TromeHckol 00acTu.

3.20. Yronosuoe memo Nel-2/ 2015. — 204 1. — ApxuB TroMEHCKOTO
paitonHoro cyaa TromeHckon o6acTu.

3.21. VYronosuoe nmeno Nel-213/ 2014. — 108 n. — ApxuB TroMEHCKOTO
paitonHoro cyaa TromeHckon 00acTu.

3.22. Yronosuoe paeno Nel-28/ 2015. — 140 n. — ApxuB TroMeHCKOTO
paiionHoro cyaa TromeHcKol 00J1acTu.

3.23. Yronosuoe memo Nel-310/ 2015. — 154 n. — ApxuB TroMEHCKOTO
paiionHoro cyaa TromeHcKol 00J1acTu.

3.24. Yronosuoe memo Nel-402/ 2014. — 928 1. — ApxuB TrOMEHCKOTO
paiionHoro cyzaa TroMeHCKO# o0nacTu.

3.25. Yronosuoe neno Nel-422/ 2015. — 136 n. — ApxuB TroMEHCKOTO
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paiionHoro cyaa TromeHcKol 00acTy.

3.26. YronoBuoe aeno Nel-43/ 2017. — 200 n. — ApxuB TroMEHCKOTO
paiionHoro cyaa TromeHckoi 00acTy.

3.27. YronoBHoe neno Nel-44/ 2013. — 147 n. — ApxuB TroMEHCKOTO
paiioHHoro cyna TroMeHCKOM 001acTH.

3.28. YronosHoe nemo Nel-453/ 2016. — 1140 n. — ApxuB TroMEHCKOTO
paiioHHoro cyna TroMeHCKoM 001acTH.

3.29. VYronosuoe aemo Nel-84/ 2017. - http://sudact.ru [DmekTpoHHBIH

pecypc]. — Jloctynm u3 cnpaBo4HO-ipaBoBOil cucteMbl «CyaAkT» (mata
oOpamienus 22.11.2017).

3.30. Yronosuoe neno Nel-87/ 2017. — 698 n. — ApxuB TIOMEHCKOTO
paiionHoro cyaa TromeHcKol 00acTu.

3.31. YronoBuoe geno Nel-94/ 2015. — 249 n. — ApxuB TroMEHCKOTO
paiionHoro cyaa TromeHckol 00acTu.

3.32. Yronosuoe memo Nel-99/ 2016. — https://sudrf.ru [DnekTpoHHBII

pecypc]. — Joctynm u3 chnpaBouHO-TIpaBoBOi cucteMbl «lIpaBocynue» (marta

obOpamenus 22.11.2017).
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