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AHHOTaANNA

B crarbe paccmarpuBaeTcst OTHOIIEHHUE IPABOBOI HAyKH U MPABONPUMEHEHHS K BOIIPOCY
0 3710ynoTpeOIeHnH paBaMi. ABTOpaMH JieNaeTCsl aKIIEHT Ha TOM, 4TO pe)OpMUpPOBaHUE
MPOLIECCYaTbHOTO 3aKOHO/IATENbCTBA B MEPBBIE AecATUIECTUS XX CTOJIETHS COOTBETCTBYET
TEHJCHIMAM UHTEPHALMOHATIN3ALMU TPAXKIaHCKOIO MTPOIIecca, B paMKaxX KOTOPOU POUC-
XOJMUT KOHKPETHU3aIMs MPUHIIKIA JOCTYITHOCTHU MIPABOCYIUSI B UCTUHHOM €r0 NIOHUMAaHUU
Kak MPaBOBOM LICHHOCTH. B 3TOM cMBICIIE KOHCTaTHPYETCs, YTO 3710yHOTpeOIeHHE IPaBOM
Ha UCK — OJIHAa U3 CaMbIX BAXKHBIX MPOOJIEM I'pa’kJaHCKOTO IPOIECCyalbHOTo Mpasa,
Tpe6y10H_[I/IX pemeHusa B HEJIAX MOBBIMICHUA CIIPABEAJIMBOCTU 1 3(1)(1)6KTI/IBHOCTI/I Haiuo-
HAJILHOTO CYJIONPOU3BOICTBA. AHAIM3 TACCUBHOM MPOIECCyaTbHOM MO3UIUU IPOBOTUTCS
B TPAEGKTOPHH 3JI0yNOTPEOIeHUs TIPaBOM. ABTOPBI IPH3HAOT, YTO B CBSI3H C AMUJIEMHUEH
COVID-19 Heo0X0AMMOCTb CTPOTOro HaKa3aHUsl HEYECTHOCTU CTOPOH Ha CyJIE C HENbI0
COZEHCTBUS T0OPOCOBECTHOCTH B IPAXKIAHCKOM MPOLIECCE CTAHOBHUTCS OTBETOM Ha CII0KHB-
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wyrocs cyneOHyro npaktuky. Hapsiny ¢ sTum oOparnaercsi BHUMaHKE Ha TO, 4TO Hanboee
BayKHBIE MTPOOIEMBI CETOAHS CBS3aHbI C YCOBEPLICHCTBOBAHUEM MEXaHH3MOB TTOOLIPEHHUS
MCIIOJTHEHHS MIPOIECCYaTbHBIX 3aKOHOB U MPAaBUII IPaXJAHCKOTO CY/IONPOM3BOACTBA, a HE
TOITBKO CHCTEMbI HAKa3aHHs 3a HEYECTHOE MOBe/IeHNe. Takas MOCTaHOBKa MPAKTUIECKON
po0emMbl 00yCI0BIUBAET METOAONOTUIO HecnenoBanust. [1o MHEHHIO aBTOPOB, peleHue
CepbE3HBIX NPOOIIEM, CBA3aHHBIX C HEIOOPOCOBECTHOCTHIO CTOPOH, IOJKHO OCHOBBIBATHCS
HE TOJIBKO Ha TEOPETUYECKOM (M MOHHCTHYECKOM) MOIXO0AE, a Ha MOAX0AE IUIIOPaIuCTH-
YeCKOM U KOMMYHHKaTHUBHOM. M B 3TOM CMBICIIE JaHHOE UCCIIEIOBAHKE ABIAETCS HOBBIM.

B crarbe 000CcHOBBIBaETCS, YTO HEYAAYM MPOLECCYaNbHON TEOPHU B U3YUCHUHU SBICHUS
3710yHOTPEOIeHNs IpaBaMi U 00BSICHEHUHU JJOOPOCOBECTHOCTH B IPAXKIAHCKOM MPOLEC-
ce ecTh (haKT HAayYHOTO Pa3BUTHs, MOMIESKAIINI METOIOJIOTHYECKOMY HCCIIEI0BAHUIO:
METOJIOJIOTHYECKON OIIEHKE 3TOro (hakTa; BOSHHKAET BOIIPOC O CYIIECTBE SBICHUS; CIie-
IMaJbHBIE LETN TPaKIaHCKOTO Tpolecca — HANpPaBJICHHUs PAa3BUTHS MPOLECCYaTEHOTO
paBa HEN30€KHO MTOPOKIAIOT COOCTBEHHBIE FOPUIMYECKHE TOJTKOBAHHS, B YACTHOCTH, 9TO
HaOoaeTes B CIy4yae OleHKH JOOPOCOBECTHOCTH B CYIEOHOM MPOLecce C TOUKH 3PEHHUS
JPYTHX OTpaciei mpasa.

KnroueBble cjioBa

3noynotpebienne mpaBaMu, KaTeropusi 100pOCOBECTHOCTH, IPUHYKACHUE U MPABOBBIE
CaHKINH B TPaKTAHCKOM MPOIECCYyaTbHOM TpaBe.
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Beenenne
Heoobpocosecmuocms 6 epasicoanckom npoyecce

OOpamasich K SIBICHHIO MTACCHBHOW IMPOIECCyalbHOM MO3UINH, CIeNyeT HavyaTh C
TOTO, YTO B NPABOBOI HAayKe JOCTATOYHO PEAKO YIAENseTcs Kakoe-TM00 BHHUMaHUE
COOCTBEHHO B3aWMOOTHOIICHHSIM MEXAY YYaCTHHKAMHU CyAeOHOTO mporecca —
IJIaBHBIM 00Pa30M AEATEIILHOCTH CTOPOH.

ComnacHo NMpUHIIKAIIAM, ONPEENAIONIUM B3aUMOJIENCTBHE Cy/la U CTOPOH, MpeI-
I10J1araeTCsl, YTO TOCIIOCTBO B 00JIACTH CIIOpa, KaK MPaBUIIO, MPHHAAJICKHUT CTOPOHAM
¥ 4TO UMEHHO OHU MMEIOT BO3MOXXHOCTh OCIIapUBATh MPETEH3UH, apTYMEHTHI U J0-
KazaTesbcTBa Apyr apyra. OHM UMEIOT MPaBO HE XOTETh 3alUIIATHCS.

C npyroii CTOPOHBI, €CTh THICSYH OYCBUIHO HEOOOCHOBAHHBIX Pa30HUPaTEILCTB.
OnHa 13 caMbIX CEpPbE3HBIX IPOOIEM — 3J10yNOTPEOIEHHE IPAaBOM Ha HCK C IIOMOLIbIO
TaKMX yXUIIPEHUH, KaK MpeIbsABICHNE 3aBEIOMO HEOCHOBATEIbHBIX HCKOB, — BCE
9TO MOKHO BCTPETUTh B PaAMKaxX COBPEMEHHOH CyneOHOI CUCTEMBI.

[epBbIie ymoMUHAHUS O 3710YHOTPEOICHUH U 3alIUTE JJOOPOCOBECTHOCTH MOYKHO
00HaPYKUTH eIlle B O0INX HCTOKaX IPakJaHCKO-TIPOIECCYaTbHOTO 3aKOHA, B POMaHO-
KaHOHHYECKUX MOJIENISAX, KOTOPBIE CO BPEMEHEM IIPEBPATHIINCH B KYJIBTYpPHBIE TAMSIT-
HUKHU cpeHEBEKOBOM EBpomnbl. OTHOCUTENBHO MOJIHAS U PaCIIUpPEHHAsT KOHLEIIUS
KaK B Halllel cTpaHe, Tak U 3a pyOeKoM MOSBUIIACH TOJIBKO K KoHIy XIX B., mepeiias
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U3 NPOCTOM MO3UIMM CYIOB B KaTErOpui0 HOPMATUBHBIX mpennucanuid [1, c. 51].
CrycTs HEKOTOpOEe BpeMsi MHCTUTYT 3JI0yHOTPEOJIEHUSI TPaBOM CTajl HE TOJBKO
MCKAYHAPOAHbIM, HO U MCKOTPACIICBbIM, UMC OTHOILICHUC K OTpaC/IsIM KakK Mare-
pHANBHOTO, TaK U MPOLECCYATHHOTO MpaBa.

Bo muorux rocygapctBax EBpasun Mmepamu 3aIUThI IPOTHUB HETOOPOCOBECTHBIX
CyOBEKTOB CITYXAaT: BO3JIOKEHUE CyACOHBIX M3MIEepKeK Ha BUHOBHYIO B HEOOPOCO-
BECTHOM BEJICHUU JIeJla CTOPOHY, B3bICKAaHUE C HEE YOBITKOB, IPUYMHEHHBIX IIPOTHUB-
HUKY, HAJIOXKCHUE Ha Hee mTpada, apecT U Aa)e yrojJoBHasi OTBETCTBEHHOCTb, YTO
BBIMOJIHSICT B TOM YHCIE U NPEAYNPEAUTEIbHYI0 (DYHKIMIO B OTHOLICHHH JIUIIA,
TUIAHUPYIOILETO 3JI0HAMEPEHHEIE JieiicTBHs. B aTOM acriekte pedopmupoBanue [ pax-
JTAHCKOTO TporieccyanbHoro kojnekca Poccuiickoit deneparun (nanee — I'TIK PD)
B XXIB.(2010T,2018-2019 I'T.) COOTBETCTBYET TEHACHIIMSIM HHTCPHAITMOHATH3AIIIH
IpakJaHCKOI0 IIpoLecca, B paMKax KOTOPOH IPOUCXOAUT KOHKPETHU3aLMsI IPUHLIUIIA
JOCTYITHOCTH NPaBOCYIUSI B UICTUHHOM €r0 MOHMMAaHHM KakK IIPaBOBOM IICHHOCTH.
U B 3TOM CMBICIE KOHCTaTHpYeTCs (PAaKT CyLIECTBOBAHUS BaKHEHIIMX BOIPOCOB,
TPeOYIOIIMX PEHICHUS B IEISX MOBBILICHUS CIIPAaBEATHUBOCTH U 9(PPEKTUBHOCTH Ha-
[IMOHAJBHOTO CYJI0NIPOM3BOJICTBA. B 3TOM ke cMbIciie HeToOpOCOBECTHOE ITOBEICHHIE
YYACTHUKOB CIIOpa YIpOXKaeT pean3anuy GyHKIMH TPaskKIaHCKOTOo mporiecca.

Bo Bce 3noxu 1 y Bcex Hapo0B HEOOXOAUMOCTb CTPOIOTO HAKA3aHUs! BBIILIEHA3-
BaHHBIX JIEHCTBHIA C IETHIO CONEHCTBUS TOOPOCOBECTHOCTH CTOPOH B TPAKTAHCKOM
npolecce CTaHOBUTCSI OTBETOM Ha CIIOXKMBIIYIOCS cyaeOHyIo mpakTuky. Hapsiny c
9THM CETOHs HanOosee BayKHbIE MPOOIEMBI CBSI3aHbI C YCOBEPIICHCTBOBAHUEM Me-
XaHU3MOB OOIIPCHUA UCIIOJTHCHUSA IMPOUCCCYAJbHBIX 3aKOHOB U IIPaBUJI I'paKaaH-
CKOT'0 Cy/ZIOIIPOU3BO/ICTBA, @ HE TOJIBKO CHCTEMbI HaKa3aH!s 3a HE3aKOHHOE ITOBEJICHNE.
Taxast 0cOOEHHOCTD 3aKOHOAATENBHOTO PEryIUPOBaHIS CyIeOHOTO MpoIiiecca yepra-
€T CBO€ OCHOBAHHUE B MEXIyHAPOIHOM IIPABE U B TOM YHUCJIE B TPAHCHALMOHAJIbHBIX
MCTOYHHKAX IpaBa’.

Ludposoii aTan pasBUTHA CUCTEMBbI IPUHLIUIIOB IPOLIECCYaIbHOIO MPaBa, MpH-
MEHEHHE HOBBIX TEXHOJIOTHI BBICTYNAIOT B JAHHOM CIIy4ae OJHWUMH U3 ACTEPMU-
HAHTOB TpaHC(OpMaIMK TPAKAAHCKOTO MPAaBOCYAUs, CyAeOHOT0 MpoIecca U camo-
ro 3akoHa. B Hacrosiiee BpeMsi CUCTEMBI TPaKJJAaHCKOTO MpaBocyaus Bcé eme 00-
prOTCs ¢ NpUHATHEM (DYyHIAMEHTAIbHBIX U3MEHEHHH, 00yCIOBICHHBIX Pa3BUTHEM
COBPEMEHHOM JKU3HH, O YEM CBUJETEIbCTBYIOT MHOTOUNCIICEHHBIE UCCIICIOBAHNUS B
00JIaCTH IEKTPOHHBIX TEXHOJIIOTUI. DTO O3HAYAET, YTO B PEIICHUH MPOOIEMBbI He-
J00POCOBECTHOTO MOBEACHHS Ha Cy[Ae Mbl JOJDKHBI YCTPEMIISITH CBOM B30PbI HE
TOJIBKO HA COOTBETCTBYIOIIEE 3aKOHOAATEIbCTBO, OPUIMYECKYIO JIUTEPaTypy, IpaBo-
NPUMEHHUTEIBHYIO MPAKTHKY WM perieHus cyna. Heo0Xxoanmo Takke yYUTHIBaTh U
TO, 4TO AJIA TOTO, 4TOOBI HAaIa CYI[C6Ha$I BJIaCTh CTajia J1y4yme, Mbl IOCTOSIHHO
JOJKHBI IMETh B BHJLy COOTHOLIEHHUE IIPaBa C >KUBOH U HaXOASIIEHCS B IOCTOSIHHOM
JBIDKEHUM TIPaBOBOM NEeHCTBUTENBHOCTHI0. KpoMe TOro, ycTaHOBIIEHHE 3JIEKTPOH-

O BrnustHuu [IpUHIMIIOB TPaHCHALMOHAIBLHOTO IPAXKIAHCKOTO cymorpoussonctsa ALI /
UNCITRAL cwm. [23].
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HOT'O ITPaBOCyAuA (MOI[HOC 1 9aCTO UCHOJIB3YEMOC ITOHATHUEC BO MHOTUX FOCYI[apCTBaX)
HC HOJDKHO CO3[aBaTb CUCTEMY CYAOIIPOMU3BOACTBA, B KOTOpOﬁ <(3HCKTpOHHLIﬁ))
QJICMCHT ABJISICTCA CaMOILICIIBIO.

MaTepuan bl 1 ME€TOAbI

IIpeobnadaiowue mouxu 3penus

6 OmeyecmseeHHOl NPpagoeol OOKMpuHe

Ha 310ynompeodnenue npagom

U 00OPOCOBECMHOCD 8 2PAANCOAHCKOM CYOONPOU3BOOCITIGE

B kauecTBe mpenBapUTEIHHOIO 3aMEYaHHsI MBI XOTEJN Obl TIOAYEPKHYTH, YTO B
OTEYECTBEHHOW MPaBOBOW JOKTPUHE JIO CUX IMMOP Jaxe Mpu 00CYX JICHUU Jedu-
HUIUH «3JIO0YTIOTPEOICHNE MTPOIIeCCyaTbHBIMU MTPaBaMU» CYIIECTBYET MHOXKECTBO
JYICKYCCHOHHBIX BOIIPOCOB U IIPO0IeM. DTO ABJISIETCS CIEACTBUEM TOTO, YTO MPO-
LeccyaabHasi HayKa cOCPEeJOTOUYMIIa CBO€ BHUMAHUE UCKIIIOUUTEIBHO Ha TEOPETHU-
YEeCKOH CTOPOHE BOIIPOCaA O MPU3HAKAX 3JI0YIIOTPeOIeHUs IPaBaM1 B I'PakIaHCKOM
(apburpaknom) mpouecce. [loaToMy 0cHOBHAS 11€Ib 3TOH HAy4YHOH pabOTHI JAJIEKO
HE BIIOJIHE JOCTUTHYTA.

Cunraercs, 4TO CaMO HOHSTHE «3JI0YTIOTPEOICHNE) MPOU3BOIHO OT CJIOBA «3JI0%.
W3zBectHbIl poccutickuii muBuimct npodeccop B. I1. I'pubanos Beipasui nogo0Hyo
MBICJIb C UCKJTIOYUTEIILHON SICHOCTBIO: «. ..370yHOTPeOICHNE TPAaBOM — 3TO UCTIOJIb-
30BaHUeE IpaBa ,,B0 3710°“» [5, c. 44-45]. [IpakTueckn BceMu MpHU 3TOM IIPU3HAETCS,
4TO B paMKax MPOLECCYaTbHOTO 3JI0YHNOTPEOICHUS TSHKYIIUECS HCIOIb3YIOT CBOH
npasa JUIIb B LEIAX JeCTaOUIN3aliK CYJOIPOU3BOACTBA U TOAPHIBA aBTOPUTETA
cyneOHOH BnacTh. B 9ToM e cMbICiie KOHKPETH3UPYETCs IOHUMaHUe 3110ynoTpede-
HUS YYaCTHUKaMH CY/IOTIPOM3BOICTBA CBOMMHU IpaBaMM Kak JIeSHUs, KOTOPOE MpH-
YHHSET BpPeJl HE TOJILKO HHTEepecaM IPyTruX cyObeKTOB, HO M HHTEPeCcaM MPaBOCYIHs
¥ BBIp@)XKaeTCs B HAPYUICHUH CYITHOCTH, IIE€JIeH M 3a7ad rpakIaHCKOro Mpolecca.
[Tono6HOE XOpoI1I0 N3BECTHOE MHEHHE BBICKa3bIBaeT podeccop A. B. FOauH, aBrop
CHETMATFHOTO UCCIIEOBAHMS, MTOCBSIIIEHHOTO U3yUYEHUIO CYIIHOCTH SIBICHUS 3J10-
YIOTPEOJICHUS TTpaBaMu B TPAXKTAHCKOM cymomnpou3BoacTse [20].

B 3TOM e KiItoue pacKpbIBAIOTCS MPU3HAKHM TAKOW KATETOPUH, KaK 3JI0yIOTpe-
OJeHne npoLeccyalbHbIM IPaBOM. XapaKTepUCTHKA 3JI0yIIOTPEOIECHUS IPAaBOM KaK
IIPOTUBOINPABHOTO JESIHUS, COBEPLICHUE KOTOPOTO BO3MOXKHO TOJIBKO C YMBICIIOM,
SIBJISIETCS TOCIIOACTBYIOIIEH TEHACHUINEH, XapaKTePHOU U1l OTEYECTBEHHOM IPaBOBOM
mblciy. CTOpOHA IOJDKHA 3HATh M YMBIIICHHO JKellaTh HACTYIJICHUs! HeOnaronpu-
SITHBIX TIOCJICACTBUM, HHAYE MPaBO HE OyIET MCIOJIb30BATHCS «BO 3JI0», HE OyaeT
HaMepeHus: NPUUUHUTG Bpel. C 3TUX MO3MLUI Aake MpeularaeTcsa paccMaTpuBaTh
3710yNIOTpeOICHHE TIPAaBOM KaK BUJ HEYBaKEHHS K cyay [2, c. 49].

Ecnu nmombITarbes mMogBeCTH UTOT BCEl 3TOM HaydyHOW paboThbI, TO B Pe3ylib-
TaTe MOKHO C(OPMYIHPOBATH CIEAYIONIEe ONpEesICHHE paccMaTpuBaeMoro sB-
neHus. 3noynorpedieHue MpoleccyaibHbIM PaBOM — 3TO BUHOBHOE JEsHHE
JIUIA, YYACTBYIOIIETO B Jiejie, BHIpa)kKeHHOE B HEZI0OPOCOBECTHOM HCITOJIb30BaHUHU
MpUHAAIeKAITUX €My MPOIeCCyalbHBIX MPaB, MOBJEKIIee HApYyIIEeHUEe YCIOBHUI
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OCYULIECTBIICHUSI CYOBEKTUBHBIX NMPOLIECCYalbHBIX NMPaB, OrPaHUYCHHE BO3MOXK-
HOCTH HCIIOJI30BAHMS MM HapyLIEHUE MpaB IPYTrHX JIML, y9aCTBYIOIIUX B e,
a Tak)Ke IMOBJICKIIEE HE3I0pOBOE BIMSHHE Ha MPaBHIbHOE pa3pelieHHe jaeiia B
npeaenax onpeaesieHHOTo BpeMeHH. Jlaxke Te yueHble, KOTOpbIe paTyioT 3a MpH-
3HaHHE JJOOPOCOBECTHOCTH B KAYECTBE CIEIUPUICCKOTO OTPACIEBOTO MPUHITUIIA,
Ha OCHOBE TOYHO TAKOTO K€ MCCIIEJJIOBAHUS HACTAWBAIOT HAa TOM, YTO 3JI0YyIIOTpe-
OseHune IpoleccyaIbHbIM IPABOM UMEET MECTO TOT/A, KOTA CyOBbEeKT ACHCTBYET
HEeI0OpPOCOBECTHO, OJHAKO MPOM3BOAUT BIIEUATICHUE, YTO MCIOJIB3YET CBOU
IpaBa 1 BBIOJHSAET 0053aHHOCTH B PaMKax 3aKoHoAaTeabcTBa. UTo ke Kacaercs
3aIIUTHl JOOPOCOBECTHOCTH, TO OOBIKHOBEHHO, B JyXE TEOPUU NPUHYKICHUS,
BbIpAXKAIOTCA TaK, YTO p€Yb UJACT UMCHHO U TOJIBKO O MPHUHYXJICHUUN K MCIIOJIHC-
Hu1o. OHU JJ0Ka3bIBAIOT, UTO BCSIKOE JIEHCTBUE, COBEPLICHHOE HENOOPOCOBECTHO,
BEIIET K OINPEICICHHBIM MMPABOBBIM TOCICACTBHUIM B BHIE caHKIuUi [8]. OmqHaKo
BCE€ COINIACHBI B TOM, YTO OIpe/eeHIe J0OPOCOBECTHOCTH KaK MPHUHLHUIIA IPaX-
JAHCKOTO MpaBa JIETHTUMHUPYET ATHUECKHE [ICHHOCTH U MOpajb B 001acTH rpaxk-
JaHCKO-TIpaBoBOTO 000poTa. Takum 00pazom, 37ech Mmosydaercs IpOTHBOPEUHeE,
WHOTIA TIPEACTAaBIISIONIEECs] HACTONBKO O€3bICXOHBIM, UTO BBI3BIBACT JaKe CKETl-
THYECKOE OTHOIICHHE K MOCTAHOBKE CAMOU MPOOIIEMBI.

IIponenannbiii HAMU TIpEABAPUTENBHBIN aHATU3 SIBHO MOKA3bIBAET, YTO TEIEPh
BCE OCHOBHBIE U CYILIECTBEHHbIE aPI'yMEHTHI B U3yYEHUH BOIIPOCA O 3710yNOTPEOICHUH
IPaBOM 3THUM IyTeM yke ucuepnanbl. KoHeuHO, JorMaTnyeckue moaxosl B paMKax
o(UIHaATEHOTO MPOLECCYaTbHOTO MPABOBEICHHS B HAIIN THU CTAJIM CMTYaThCs MO
BO3I[CI>1CTBHCM CTPEMUTCIIbHBIX BBI3OBOB PCaJIbHOCTU HOBCCHHCBHOﬁ JKU3HH. ITO
HaXOJIUT CBOE MPOSIBIICHUE B MHTEPIPETAINHU IPAXKTAHCKOTO MTPOIIECCyaIbHOTO Tpa-
Ba Y€PE3 MEXAHU3M MIPOLECCYaIbHBIX I‘apaHTI/Iﬁ OTIIpaBJICHUS CIIPABEIJIMBOIO IIPAaBO-
Cy[usi, OCHOBHBIX IPHHLIUIIOB IIPOLECCa U 110 OOJIBIIOMY CUETY CIIPABEAIMBOCTH U
HpOLECCyaIbHON, «IPaBOCYJHOM CHPaBEJIMBOCTIY, KOTOpast 00pasyeT LEHTPAIbHYIO
UZCI0, IPUIAIOLLYIO CMBICH U 11€JIb COBPEMEHHBIM TpaHc(opManusm npaBoCyaus 1o
IpaXXIaHCKUM JienaM M cyAdonpou3BojacTBa. [logoOHOe TomKkoBaHME MPOAOIIKAET
OCTaBaThCsl B M3BECTHOW CTETEHU OAHOMEPHBIM, OCOOCHHO B CIydYasix, KOTZIa €ro
MIPUMEHSIOT K OTPEIETICHUIO NCXOIHBIX M OCHOBHBIX JUTSI CyZeOHOM MpoLeayphI SB-
JIeHnH, KOTOPBIM HE NPHUIAETCS TOUHOI'O COAEPKaHMSA HU 3aKOHOAATEIbCTBOM, HU
CyZeOHBIM peIIeHUEM.

OnHO U3 TaKUX SBIEHUH — CTaHAAPT MOAXOAALIETO M HEMOAXOASLIEro MoBe-
JIeHUs B TPAKJAHCKOM IpOLiecce, KOTOPBIN 1Mo cMblcy HOpMBI CT. 35 I'TIK PO [4]
HaIlleJl CBOE OTPAKCHUE B BBIPAYKCHUH, TPEOYIOIIEM OT CTOPOH U IPYTHUX YYaCTHUKOB
[IpH ITOJIE30BaHUU IIPEAOCTABICHHBIMU UM IIPOLIECCYAIbHBIMU ITPaBaMU IIPUIEPIKU-
BaThCs J0OPOCOBECTHOCTH. [IpHHIIHIT TOOPOCOBECTHOCTH B TPAXKIAHCKOM MPOIECCe
HE UMEEeT y Hac JIeraJlbHOro onpeaeneHus. [lo cpaBHeHMIO ¢ mpoleccyanbHbIMU
IIpUHLMIIAMH 00lIiee y BCeX TaKUX BBIPAXKEHUI TO, YTO OHHM HE UMEIOT abCOJIOT-
HBIX (POPMYIMPOBOK U JOJKHBI IPUMEHSTHCS C YUETOM HAIMYHOU (haKTHUECKOU
CTOPOHBI Jiesia. DTUM CTaHAapT OTIMYaeTcsi 0T 0OBIYHOTO paBuia. Tem He MeHee
IIPpU TOJIKOBAHUU JAHHOI'O BBIPAKCHUSA B KOHTCKCTC HCTOUYHHUKOB IIpaBa OHO MOXKET
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UMETb TOJIBKO OJITHO 3HaUE€HUE — OOBIYHOTO MTPaBHJIa TOBEACHUS, YCTAHOBICHHOTO
JUTsl BEIGHUSI J1eTT Ha cyzie. XOTs, Cy/sl 10 FOpUANYECKON TUTepaType, IPEAIpPUHATOE
PAIOM aBTOPOB TOJIKOBaHME 3TOTO CTaHAApPTa MOBEACHUS «JIHIla, Y4acTBYIOIIETO
B JIeiey», — OCOOCHHO € YYETOM 3THYECKUX MPEANOCHUIOK JOOPOCOBECTHOCTH B
rpa’kJaHCKOM Ipoliecce — MPUBOANT UX K Pa3IMYHBIM BhIBOAaM. B wactHOCTH,
HEKOTOPBIE UCCIIE0BATENIN PACCMATPHUBAIOT €I0 B KAUECTBE MPE3YMIILIH 100poCco-
BECTHOCTH B I'Pa)XIaHCKOM CyJ0IIpon3BoAcTBe. bonee Toro, B HacTosiee BpeMs, 110
MHEHHIO APYTUX aBTOPOB, IIpaBUJia TOJIKOBaHU 1. 3 cT. 1 ['paxkmanckoro kojexca
Poccuiickoit ®enepanuu (nanee — 'K PD) no3Bomnsitor yBuaeTs B HeM «0azoBoe
MOJIOKEHHUE /ISl ONpeAesieHHs] J0OPOCOBECTHOCTH B Ka4yecTBE MPHUHLUIIA OTpac-
JIM TPaKJAHCKOTO TPOIlecCcyallbHOTO mpasa (00 3TOM MBI TOBOPHIIM BEIIE). A 3TO
03Ha4aeT, YTO U3 MOJOKEHNI MaTepUaIbHOTO 3aKOHOIATEIbCTBA IPUHIUII JOJIKECH
IIEpPEUTH B IIPABO MPOLECCYATBHOE.

Beccniopro, 4To npu HEOOXOAUMOM OTHOCUTENIFHOCTH 3THX MPABOBBIX MOHITUI
HCTIOJIb30BaHUE TAKOTO LIMPOKOTO TEOPETUUECKOTO 0000IIEHHS ISl yCHIICHHS 3aKOH-
HOCTH U COXPAaHEHUS €IMHCTBA MPaBOMNOPsIKA BIOJIHE ONpaBAaHHo. M uMeHHo no-
9TOMY BO3HHMKaeT HEOOXOAUMOCTh OOCYIUTH BOIPOC, UMEIOIIUI OTHOIIEHHE K CTe-
1eH! 000CO0JICHUS TOHATHS T0OPOCOBECTHOCTH B cepe rpaskIaHCKOTO Iporiecca ¢
YYETOM €ro CO3By4YHsl C KaTeropueidl 10OpOCOBECTHOCTH B 00JACTH IPa’KAAHCKUX
MPABOOTHOILICHUM.

MupoBas MpakTHKa MTOKa3bIBACT, YTO BO MHOTUX CTpPaHax B XOJE MOCICIHUX
pedopm HabIrOAAaETCS TEHACHLUS K YTBEP)KACHUIO COOCTBEHHBIX UIeH U ICHHOCTEH
rpaxaanckoro npouecca. Kak oObsicHseT, HanpuMep, JoKTop npaBa Hawe ['yH, B
KUTaNHCKOW MPaBOBOH HayKe TEM HE MEHEe MPENOYUTAIOT pacCMaTpUBaTh HEOOXO-
JTUMOCTB 3aKpEeTICHHS MPUHIIAIIA JOOPOCOBECTHOCTH B IPaXkKIaHCKOM MPOIECCyalb-
HOM TIPaBe B CBS3H C Pa3BUTHEM JTOOPOCOBECTHOTO HCKa B PUMCKOM Tipage [6, ¢. 194].
TpeboBanue coOMOnaTh NPUHIKIT J0OPOCOBECTHOCTH COACPKUTCS B I parkaaHCKOM
nporeccyaibHoM Konekce Kuraiickoit Haponnoit Pecniyonuku (1. 1 ct. 13). B utore
0CcoOeHHas ero 4acTb 00OraTHiach MOJIOKECHUSIMH, B KOTOPBIX OrOBAPUBAETCS, YTO
MCKOBBIE JICHCTBHSI YYACTHUKOB CyAeOHOIr0 Mpolecca JOKHBI COBEPIIATHCS MPH-
e€MJIEMBIM CIIOCOOOM M J0OPOCOBECTHO. 3/1€Ch MBI HMEEM JIeJIO C S3bIKOM 3aKOHa,
KOTOPBIM BBIPa)KatOTCsl IPUHIIMIIBL.

B Poccun, k coxaneHnio, KOHCEHCYC OTHOCHTEIIBHO CaMOCTOSITEIbHOCTH HOPM
NPOLIECCYANTbHOTO MpaBa He JOCTUTHYT. OTHAKO B Kpyrax BeIyLIUX IOPHCTOB U yue-
HBIX-TIPOLIECCYaTMCTOB BCETO MUPa OOBIYHO YKA3bIBAIOT HA TO, YTO OYEBHIHO, YTO
MpoIECCYyalbHOE NMPaBO HEMOCPEICTBEHHO HE 3aBUCUT OT MaTepHaAJIbHOTO, 1aXKe He-
CMOTpsI Ha UX TECHYIO B3aMOCBSI3b U B3aUMHOE BiIMsHUE. B utore npenmnonaraercs,
YTO CTPATErHYeCKHe HANpaBICHUS B PA3BUTUU COBPEMEHHOTO T'PaKIaHCKOTO IPO-
1ecca WM OCOOEHHOCTH €T0 MPaBOBOTO PETYINPOBAaHMS HEU30EKHO MOPOXKIAIOT
COOCTBEHHBIE NPOLECCyaIbHbIE TOJIKOBAHNUS, HEPEIAKO UAYLINE B IPOTUBOBEC Mare-
pHaJbHOMY IpaBy. B 3TOM OTHOLICHMH aHAIN3 HAIIMOHAJIBHON POCCUICKOM mpaBo-
[IPUMEHHUTEIBHON MPAKTUKH B 00JaCTH NEATEIbHOCTH CYJCOHBIX OPTaHOB JacT
YAUBUTEIbHBIE PE3YJIBTATHI.
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Tax, B mocranoBiaeHuu ot 23.06.2015 Ne 25, kacaromemcst IpUMEHEHUsI OJI0Ke-
Huil pazaena | yactu nepsoii 'K PO, B oTHOMmIEHNH TpHHLUTIA 100POCOBECTHOCTH
B cpepe yacTHOTO npasa ieHyMm BepxosHoro cyna Poccuiickoit denepariuu ykaszai:
«B cuny mynkra 4 cratsu 1 'K PO HukTO He BripaBe M3BJIEKATh MPEUMYIIECTBO U3
CBOETO HE3aKOHHOTO MM HenobpocoBecTHOTO ToBeAeHus » [11, ¢. 2]. Cyx npu aToM
BOCIPOM3BOJUT JINIIb 3AKJIIOYEHHBIN B SI3bIKE HOPMBI ITPUHIUI, HE JETAITN3HAPYS Ha-
00p cUTyaluii, K KOTOPbIM COOTBETCTBYIOLIME HOPMBI MaTepUaJIbHOTO MpaBa MpH-
Mmensitoresi. B 'K He packpbiBaeTcsi MOHATHE Pa3yMHOCTH M J100POCOBECTHOCTH
MIPUMEHUTENBHO K OCYIIECTBICHHIO I'PaXIaHCKUX MpaB. B neiicTBUTENBHOCTH 3TH
CUTYyallUM Helnb3s npezcka3arb. OueBUIHO, YTO 3aKOHOAATENb OCTaBISET Ha yCMO-
TPEHHUE CYJIOB pa3pelicHne TaKUX PaKTHIECKUX CUTYalllil B TpaXIaHCKOM 000poTe.
IIpu 5TOM 9Ta peakuus OCHOBBIBACTCS MPEUMYIIECTBEHHO HA OIBITE CYABU B BOC-
MPUATHM LICHHOCTEH, HA KOTOPBIX OCHOBBIBAETCS MPHUHLMUII 10OPOCOBECTHOCTH,
YCTaHOBJICHHBIH /1715l YACTHOTO IpaBa U cepbl MPEANPUHIMATEIBCKON eI TEbHOCTH.
Cdepa npuMeHeHHS IPUHIMIIA «JOOPOCOBECTHOCTH OIPEACISIETCS CYAOM C yUETOM
XapakTepa 1 MaTepraibHO-MIPABOBBIX MOCIIEACTBUH TOMYIIEHHOTO 3710y HOTPeOICHHUSI.
B 3aBHCHMOCTH OT 3TOr0 OH MOYKET OTKa3aTh JIMILY B 3alllUTE MPUHAJUICKAILETO EMY
MpaBa, a Tak)Ke MPUMEHUTHh MHBIE 3aKOHHBIE MEPhI, B TOM YHCJIe BO3MEIIEHUE TPH-
YMHEHHBIX 3TUM YOBITKOB.

OOpartumMcs Tenepb K CTaHAApTy T0OPOCOBECTHOCTH B O0JIACTH TPaXKTaHCKOTO
npouecca. Hanpumep, npuMeHss 3TOT KpPUTEPUH B OTHOIIEHUM MaHUITYJISIUN
C MOJCYIHOCTBIO, BBICIIUE CyAeOHbIE MHCTAHIUU CTPOTO MPHIEPKUBAIOTCS I10-
3UIHUKA O HEAOMYCTUMOCTH OTMEHBI CyACOHBIX MOCTAHOBJICHHH TOJNBKO B CBS3H
C yKa3aHHEM CTOPOHBI B TOCIEAYIOIINX HHCTAHIMAX Ha HEMOJCYIHOCTh Tpax-
JAHCKOTO Jena. JTa peakius Ha HapylIeHHE IMPOIEeCCyalbHBIX HOPM JOJDKHA
OCHOBBIBATECSA HA OIBITE CYABH, C OIHOM CTOPOHBI; C JPYrOd CTOPOHBI, CyAbs
JOJDKEH PacCMOTPETh pa3IMyHbIC COLMAJIbHBIC LI€TIH, TAKUE KaK IPaBo Ha cyneo-
HYIO 3allUTy, CHPaBEINBOCTh U 3()(EKTUBHOCTH CYAONPOU3BOJICTBA, MO KOH-
KpETHOMY I'pa)XIaHCKOMY Jieny. B 4acTHOCTH, B OTHOIIEHUH COOMIONEHUS TPaBUII
noxacynHoctu Koncturyumonnsiii Cyn Poccuiickoit @enepanmu’ npuaepxuBaeTcs
CJenyIoIIell MO3UIIMU: PACCMOTPEHHUE JieJa CyJ0M, KOTOPOMY OHO TOJICYIHO —
JIEMEHT KOHCTUTYLIMOHHOI'O IIpaBa Ha Cy[JeOHYIO 3aIlUTy, HApyIIEHUE KOTOPOIo
HE OTBEYaeT TPeOOBaHMIO CIPABEAJIUBOrO NpaBocyius. M3 3TOro BeITEKAET, YTO
HE0O0pOCOBECTHOE HCIOJAB30BaHUE NMPABUI MOJICYAHOCTH OLEHUBAETCS B 00-
JacTH NPaBONPUMEHHUTEIBHON CyleOHON NMpakTHUKW Kak Ae3aByWpOBAaHHE IpaBa
oOparuthcst ¢ uckoM B cya. CrenoBaTelbHO, T0OPOCOBECTHOCTh M YECTHOCTH
nuia, oOpaTuBIIETrocs B Cy/, TakKe JOJKHBI YYUTHIBaTbcs. B 3TO# cBsizu 3ame-
THUM, YTO OCOOEHHBIM NPHU3HAKOM T'Pa’KJAaHCKOTO CYyIOIPOM3BOICTBA MPU3HACTCS
CTPOTOCTh IpoueccyanbHol (popMbl. A Oosiee NPUCTAIBHOE PACCMOTPEHUE IPO-
LIECCYaJIbHOIO KOAEKCA MOKAa3bIBAET, UTO B OTIIMYKE OT MaTepuaibHoro mnpasa ['TIK
pacrnonaraer JOCTYIMHBIMH HHCTPYMEHTAMH BO3BPAIEHUS B MPEKHEE COCTOSTHUE

' 006 srom moapobHee cm.: [12, 13].
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«HCIIENIEHNs MPaBOOTHOWIEHU». B yKka3aHHOM CMBICIIE NMPUTA3aHUE HA 3AIUTY
nMeeT B OOJIbILIEH CTENEeHN pa3bscHAoLee 3HaueHue. [ mosTomMy enBa Jin MOXKET
paccMarpuBaTbCs B KaueCTBE MCXOJHOTO MOMEHTa JJisi OOBSICHEHHs CyaeOHOMN
IpoleNyphl, ee IMeHHOCTeH. B To ke Bpems oOpallleHueM K CTaHAapTy NpaBo-
MEpHOTO TMOBEACHHS Ha CyIe BO3MOXHO yCTPAaHEHHE HEIOCTATKOB OITMOOYHBIX
(hopM M BOCCTaHOBJICHHE IPOLECCYaJIbHBIX CPOKOB. B 3TOM CMbICIEe HpUHIMI
J0OPOCOBECTHOCTH IPU HUCTOJKOBAaHUM U UCIOJHEHMH 0053aTENbCTB BBICTYHACT
JOIIOJTHUTEIBHO CMSTYAIOMKM (DaKTOPOM, MO3BOJISIIOIIUM OOPOTHCS C HEUECTHBIM
HCIOIB30BaHUEM MPOLECCYANbHBIX OIIMOOK MM HEA0OPOCOBECTHO AOCTUTHYTHIM
npoueccyanbHbsIM nonokenneM. ['TIK nomyckaeT mepeoleHKky U KOPpEeKTHPOBKY
MpoleccyalbHbIX JIEUCTBUN U 10KA3aTEIbCTB.

Tak nnu nHave, UHAUBUAYAIN3UPYIOLIUE IPU3HAKU JOOPOCOBECTHOCTHU B I'Pak-
JTAHCKOM CYJOTIPOM3BOJICTBE SIBIIAIOTCS TEMHU MOJBOIHBIMH KaMHSAMH, O KOTOPBIE
pa3OuBaeTcs BCsKas MOMBITKA OZOOHBIX 00001IEeHNH, 0CHOBAaHHBIX TOJIBKO HAa MaTe-
PpHaIbHO-IIPABOBBIX IPEACTABICHUAX U, COOTBETCTBEHHO, — BEPE B IPOHUKHOBEHUE
(mnddy3unio) MpUHIKUIIOB OIHON OTPACIHU MPaBa B APYTYIO.

Baxxublii hakTop, KOTOPHIiA, IpescTaBseTcs, TpedyeT CeroHs 0co00ro BHUMa-
HUS TIpU 00CYXJIEHUU cymiecTByromero npasmia cT. 35 I'TIK P®, kacaetcs cool-
pakeHHH B 00JIACTH IIPABOBOM HOJUTHUKH. 31€Ch IPEXIE BCETO PEUb UIET O TEX U3
HUX, KOTOpblE 0a3upylOTCsl Ha OCHOBHBIX IPOLECCYaJbHbIX NMPUHIMIAX WIM Ha
cTaHaaprax (Takux Kak pa3yMHOCTb, YeCTHOCTb M JOOPOCOBECTHOCTD B IPaXKIaHCKOM
mporecce, 0eCnprCTPaCTHOCTb NPABOCYANS ), U TEX, KOTOPbIe OCHOBAHBI HA MOJIUTHU-
YECKUX LIEJIAX B OTHOILIEHUH MOJEPHU3ALUU IIPABOCYUS, TPAKIaHCKOTO IIPOLIECCY-
AIBHOTO TIpaBa M CYIONPOU3BOACTBA (TAKMX KaK CO3JIaHHME CIIPAaBEIIIUBOH, dPPek-
TUBHOMN, aBTOPUTETHOU CYJICOHON CHCTEMBI).

MBp! XoTenu Obl TOTYEPKHYTh, YTO IOPUINUECKUIN U KU3HEHHBIH OIIBIT, MUPOBO3-
3peHHE COOOIIECTBA IOPUCTOB MIPUBOSAT K BBIBOAY, UTO HApsiAy ¢ OCHOBHBIMH IIPHUH-
LUIIaMH Tpoliecca TaKUE CTaHIapThl UIMEIOT 3HAY€HHE KaKk MUHUMYM €Ill€ B OJHOM
acriekte. B oTnenbHBIX KOHKPETHBIX CHTYAMsIX ¥ 3aKOHOJATENb, U cyeOHasl mpak-
THUKA HAIPSMYIO CBS3BIBAOT IIPABOBBIC IIOCIIEACTBUS 3a HAPYIIEHUE HOPM IIPOLIEC-
CYaJIBHOTO ITpaBa ¢ COOTBETCTBUEM WUJIM HECOOTBETCTBUEM ITOBE/ICHHUSI JIMLL, YUACTBY-
IOLIMX B JeJie, CTaHIapTy A00POCOBECTHOCTH B I'PAXKIAHCKOM CYIOIPOMU3BOICTBE.
CraHoBHTCA BCE OUEBUIHEE, UTO HEMIOCPEICTBEHHOE IPUMEHEHHUE CYyIOM CTaHAApTa
JO0OPOCOBECTHOCTH PEAIbHO MOXKET CIIOCOOCTBOBAThH JOCTHKECHUIO BKHOW 3a1a4u
CYIONPOW3BOACTBA: IPABUIBHO YCTAHOBHUTH (AaKTHI Aej1a U 00eCeunTh SPPEKTHBHYIO
CBOEBPEMEHHYIO 3allIUTY IIPaB U Pa3JINYHbIX HHTEPECOB.

IIpuMeHsis 3TOT KpUTEPUiL, CyIbsl AOIKEH Pa3yMHO OCYIIECTBIISATh CBOU IOJIHO-
MOYHSI, 3aCTABIISISL T€X, KTO YYaCTBYeT B PACCMOTPEHUH Jiejia, COONMI0AaTh MpaBuiia
TPaKIAHCKOTO CYIOIPOU3BOICTBA, KaK M CaM JOJDKEH MM CIEN0BaTh, MOCKOJIBKY
3aja4a peopM COCTOUT B TOM, YTOOBI IPEAOTBPATUTH UX UCIIOIb30BAHHE CTOPOHAMHU
B UbI0-JIN0O MOJIB3Yy Ha (popMasbHBIX OCHOBaHUSX. Jlaxke B ciydae OTCYTCTBHS KOH-
kpeTHbIX onpenenenuii B ['TIK, Bc€ 310 npu noaxonsmux GakTuaeckux 00CToATeIb-
CTBaxX OCTABIISIET MECTO JUIS CYEUCKOTO YCMOTPEHHS.
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Pe3yabTaThl M X 00Cy:KIeHHE

Ilaccusnas npoyeccyanvHas no3uyusl
Kax ghopma 310ynompeonenus npagom:
npobdemMbl meopui U NPaKmuKu

YacTryHO 10 MpUYMHAM, OTIMCAHHBIM B IIpebIayIIeM a03ale, BO3HUKACT U JIPYToH,
O0COOEHHO BaYKHBIH TSI FOPUCTA BOTIPOC: 0 (hopMe HETOOPOCOBECTHOTO TIOBEACHUS U
€ro MpOSIBJICHUSX Ha CyJIE.

B coBpeMeHHOl HayKe «KHBET» MHEHHE, 4TO (DOPMOii 3710yIOTpeOIeHHS B TIPO-
IeccyaTbHOM IIpaBe SIBISIETCS] HApYIIIeHNEe IPUHITAIIOB cynonpon3BoacTea [18]. U B
CaMOM J€JI€, OHU O6pa3yIOT HUCXOAHBIC ITOJIOKECHUSA AJIA O6I[yMI)IBaHI/ISI 1 B3BCIIMBaHUA
B TOJIKOBAHWH HOPM TIPY HMEIOTITNXCS 00CTOSATENbCTBAX KOHKPETHOTO JIeJa COTITACHO
IIPUHATOMY MeTOAy. ba3oBble IMPUHIHMIIBI IPAXKIAHCKOIO MPOLECca UMEIOT Helpe-
JIOKHOE 3HAUEHUE IS TOHUMAaHUs M IPUMEHEHUS 3aKOHa.

B ropumndaeckoii muTeparype BBIICISIOTCS CIEAYoNTHe (GOPMBI 3710YTTOTPEOICHIUT:
3710ynIoTpeOieHHE MPOLEAY POl pazpelieHus crnopa (To ecTh JIMIA, YIaCTBYIOIIUE B
nere (Taxoke M Cyf), TOJIDKHBI UCTIONIb30BaTh MPETyCMOTPEHHBIE 3aKOHOM ITPOIIECCY-
aJbHBIC MHCTHUTYTHI B JIyXe YECTHOCTH, COOJIONAs IPUHIUIT BCEOOIETO JIOBEPHSI);
3II0yNIOTPEONIEHUE OT/IEIBHBIMHE MTPOLECCYaTbHBIMU ITPABAMHU.

DT10 TeM OoJee akTyaabHO, Kak 1moka3ai Bei3oB COVID-19, uTo u3-3a BO3MOX-
HBIX 33/IEPKEK B CyIEOHBIX pa30oHpaTenbCcTBax M OOJBIIMX BPEMEHHBIX 3aTpar,
CBSI3aHHBIX C OOecTedeHreM TPOBEACHUS OHJIAH-3aceaHnld, UMEeTCsS PHUCK Ha-
PYLIEHMS IPOLECCYaIbHbIX NIPAB IPYTrUX YYaCTHHUKOB Ipouecca. B nepuon nanje-
MU 0003HAUMIINCH CIIEAYIONIME MPOOJIEMBI: MPaBa OCHOBHBIX YYaCTHUKOB IMPO-
mecca teprar onpeneneHusie orpannueHus; AIIK m I'TIK Poccuu, paBHO kKak u
KaKI/IC-HI/I6O HUHBIC (bez[epanLHLIe 3aKOHblI U HOPMATUBHLIC NPABOBBIC AKTbI, HEC
IIpelyCMaTPUBAIOT BO3MOXKHOCTh OHJIAWH-3aCeIaHUN 1 HE PETYIUPYIOT MOPSIOK UX
NPOBEJICHHS; B YCIOBHAX OHJIAH-3acellaHnii HEBO3MOKHO Pealii30BaTh MPaBO
MpeceNaTeIbCTBYIOIIETO CYIbH Ha 3ampeT (UKCHPOBaTh CyneOHOE 3aceJaHHe C
ITIOMOIIBIO CPEACTB 3BYKO3AIHCH, KHHO- U (POTOCHEMKH, TPAHCISALINN CyAeOHOTO
3acefaHus MO Pajuo, TEICBUJCHHUIO B HHPOPMAMOHHO-TEICKOMMYHHKAIIMOHHOM
cetu MHTepHet. Hapsimy ¢ 3TUM B CBsI3W ¢ MPUMEHEHHEM HOBBIX TEXHOJOTHH B
CyZIleOHOM TIpoIIecce Y FOPUCTOB U YUCHBIX-TIPABOBEIOB OOBIYHO BO3HHKAIOT BOIPO-
Cbl OTHOCHUTEIILHO COONIOACHUS rapaHTHH 3aIUILEHHOTO IEKTPOHHOTO JTOKYMEH-
To00OpOTa (K amBOKaTaM, DKCIIEPTaM B CBSI3W C COXPAHCHUEM JIMYHBIX NAHHBIX).
3noynorpebieHrue CTOpOHaMU MPUHAICKAIIUMHI UM [TPOLeCCyalbHBIMU TPaBaMH
CTaso cepbe3Hoii mpodremoit. CyneOHast IpaKTHKa NCTIOIB30BAHUS OHJIAH-TEXHO-
JIOTUH BBISBHJIA: HECOBEPILEHCTBO CBA3M (MCUYE3aeT 3BYK, OOpbIBAEeTCS CBS3b, TEPs-
eTCsl 3pUTENbHBIN 00pa3 y4acTHUKA Ipollecca W T. [.); U3MEHEHHWE KOHTEKCTa
«00OCTaHOBKM», B KOTOPOI CTOPOHBI «BBICTYTIAIOT» TIepel] CyoM (HaXosCh B aBTO-
MoOuJsIe, Ha KyXHE, Ha YJIMIIEC U T. 11.). Pexum oHIaliH-00IICHHS HE CIIOCOOCTBYET
KauyeCTBEHHON OIIEHKE JOMYCTHMOCTH CyAEOHBIX IOKa3aTelbCTB, a TeM Oojee
YCTaHOBIICHHUIO UX JIOCTOBEPHOCTH. B pesynbrare crpajaer cyneOHas cripaBein-
BOCTb, ITPaBO Ha JOCTYII K MPABOCY/IHIO.
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B nomonHenue k 3ToMy MpaBONPUMEHEHHE U IUTEPATYpa OPUEHTUPYIOT HAaC Ha
paccMOTpeHUE MACCUBHOHN NPOLECCyalbHONW MO3ULIUU B (OpMe 3710yNOTpeOICHUS
IpoLeccyaJbHbIMH PaBaMH.

B onHoM u3 e o B3bIcKaHUM CyIeOHBIX pacxonoB DenepanbHblil apOUTpasKHBIN
cyn CeBepo-KaBka3ckoro okpyra pemmi, 4To HMEHHO IacCUBHAs MpoLeccyalbHast
MTO3MLIUS OHOW U3 CTOPOH, KOTOPOW HE OBLIO MPEACTABICHO MOSCHEHNUH 110 OT3BIBY
Ha KanoOy 1 HUKaKUX JJOBOJOB M JIOKA3aTeJIbCTB, ONPOBEPraloInX MO3UIHUIO OIIO-
HEHTa, IPUBEJIa K 3aTATMBaHUIO apOUTpaskHOTO npouecca. U onpenenun B ee neii-
CTBHSAX 3JI0yNIOTpeOJICHHE TIPABOM.

B 971011 cBsI3U B HejaBHEH MOJIEMHKE B IOPUINYECKON TUTEpaType ObLT 3aTPOHYT
BOIIPOC O TOM, YTO 3aKOHOJATEIbCTBO HE YCTAaHABIUBAECT JJIsl CTOPOH JONOIHUTEIb-
HBIX MIPOIECCyaIbHBIX 00s3aHHOCTEH B CIIOPE O BO3MOKHOCTHU CYNEOHBIX OPraHOB
OTIPEJEIUTh B aHAJTOTUYHBIX CIIydasX OTCYTCTBHE 3aMHTEPECOBAHHOCTH JIUIIA B 3a-
muTe npasa. Mo B 3akoHe 3aKperyieHo MPaBo CyAa paccMaTpUBaTh €0 Ha OCHOBA-
HHH CYIIECTBYIOIIUX JJOBOJOB U CyeOHBIX JoKa3arenbcTB. KoneuHo, 5To mpobiema-
THUYHO, OJJTHAKO OJHOBPEMEHHO 0003HAYMIICS PUCK 3JI0YHOTPEOICHHUS IpOLecCyallb-
HBIMHU IIPaBaMU B TAKOM aCIIEKTe, KaK 3asBJICHUE HEOOOCHOBAHHOTO MCKa [2].

Tak nnu uHaue, B HAacTOALICE BpeMsi — Ha IM(POBOM 3Tare pa3BUTHSI CHCTEMBI
NPUHIIMIIOB IPaXKIaHCKOTO TPOLIECCYAILHOTO IpaBa — BCEMH MPU3HACTCS, YTO He-
YeCTHOCTB IIPH BE/ICHHH JIeJIa Ha Cy/Ie CEPhE3HBIM 00Pa30M BIIMSIECT Ha CIIPABETUBOCTD
1 3QPEKTUBHOCTH CYIONPOU3BOJCTBA. A CIIEI0BATEILHO, B30pY UCCIIE0BATENs HE
MOYKET HE OTKPBITBCSI, YTO 3I0yNOTpeOIeHUE TPABOM Ha HCK — ATO Ba)KHEUIIIast [Po-
Onema cyneOHOM MPAaKTUKK U TEOPHUHU T'PakIaHCKOTO Mpoliiecca.

3noynompebnenue npagom na uck
KaK 0OUH U3 0CHOBONONALAIOWUX BONPOCOB
npoyeccyanbHou meopuu u NPAKmuKu

[IpoGreMBbl HEYECTHOCTH CTOPOH TPAXKIAHCKOTO MPOIEcca MOATBEPKAAI0T 3HAYH-
MOCTbH CTaH/IapTa TOOPOCOBECTHOCTH IS CPepPhI CyAOTTPON3BOICTBA U 00ECTIEUeHUS
0O0IIIECTBEHHOTO JIOBEPHS K ITpaBocynnto. OTCIoa BBITEKAET OCTpasi HEOOXOAUMOCTh
00CYHTH MEPBI, KOTOPBIE UCTIONB3YIOTCS Ha MTPAKTHKE IIPOTUB ATOTO C TENBI0 CONIEH-
CTBUS JOOPOCOBECTHOCTH Ha cyzie. BepxoBHslii cyn PO 1o maHHOMY ITOBOAY HEOIHO-
KpaTHO BBICKa3bIBaJl CBOIO MO3UIINI0. OHA 3aKITFOYaeTCs B TOM, YTO OTKa3 B 3alllUTE
MpaBa JIUILY, 3J0YIOTPEOIAIONIeMy IPaBOM, SBISIETCS HE HaKa3aHHEM, a 3allUTOi
TIPaB JIMIIA, TOCTPAJIABIIIETO B pe3ylbTare 3Toro 3oynorpednenus. [lomoOHas oreHka
JIeHCTBUI BUHOBHOTO JIMLIA PSIMO BbITEKAET U3 nosnoxeHuid 1. 2 ct. 10 'K PO, pery-
JUPYFOIIEH BOMPOC O TpeiesiaX OCYIIECTBISHHS TPaKIaHCKIX TIpaB. B aTom mmane
B IIPAaBONPUMEHEHHH U B IPABOBOI HAyKe YKa3bIBAIOT HA TO, YTO HEAOOPOCOBECTHOE
(BUHOBHOE) TTOBEJIEHUE JIOJDKHO MPECEKAThCs MyTeM MPUMEHEHHS Pa3HOOOpa3HBIX
IIPABOBBIX CAHKIIMI (OCTaBIICHUS 3asBICHUS 0€3 ABMIKEHUS, €r0 BO3BPAIICHUS HITU
OTKa3a B MPHHSATHH, OTKa3a B YIOBJIETBOPEHUN HCKOBBIX TPEOOBaHMUH U MPOYETO, B
3aBHCHUMOCTH OT XapaKTepa Takoro moseaeHus ). [Ipuuem npu 3ToM nogoOHbIe CaHK-
LMY MOTYT OBITh IPUMEHUMBI U B CUTYALMH, KOTJIa JIMLIO PU OOpAILEHUU C ICKOM B
CyZl J0OPOCOBECTHO 32011y K1a10Ch.
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Wrak, nepex HaMu BCTaeT AWJIEMMa: O3HAYAET JIM 3TO, YTO T'PaXKJTAHCKOE TPO-
LIeCCyabHOE MPaBO JJIsl CBOETO MPUMEHEHUS 00J1a/1aeT OJTHOIEHHON 3HAYUMOCThIO
1 0€3 BCSIKOTO MHCTUTYLIMOHAILHOTO MIPUHYKICHUS WM OPraHU30BAHHOTO NIPUHY K-
JICHUSI JTOJDKHO HEOOXOJAMMO OCYIISCTBIIATHCS HA JIeJe BCIKHMA pa3, KOrja UMEeTCs
HAJUIO CIy4yail HemoOpPOCOBECTHOTO MOBEACHUS YIACTHHKOB CyAeOHOTO mporecca
10 TPaKTaHCKOMY JeITy?

[TomuepkHeMm, uTo Hake HanOosee BayKHbIE Iopuandeckue npennucanus [ TIK PO
HE COTPOBOXKIAIOTCS IPUHYIUTEIHHBIMU MEPaMH (B CMBICIIE TEOPUH IPUHYKIACHNUS)
MPOTUB ITOTO, HE TOBOPS YK€ O MOJIOKECHUAX MPOLIECCYaATbHOIO 3aKOHOIATEIbCTBA,
KaCaIOUIUXCs TIPEbSBICHIS UCKOBBIX TPEOOBAHUN U MPUHSITHS JIe]a K pacCMOTpe-
HUIO0, TIPEJICTABJICHIS TOKA3aTEIbCTB U IOKA3bIBAHUS, & TAKIKE MEXaHU3MOB B3alMO-
JEHCTBHUS MPUMHUPHUTENEHBIX TPOIIETyp U Cy/a.

UTo0bI B 3TOM yOEAHTHCS, YMECTHO BCIIOMHUTH 00 apryMEHTAIMH MTOPOYHOTO
Kpyra, B KOTOPOM BPAIAIOTCs T€ TEOPETUKH, KOTOPBIE CUUTAIOT HEOOXOIUMBIM OTIpe-
JIEJSTh MPaBO MyTeM MPUIUCHIBAHUS €My MPUHYKICHUS B KaU€CTBE CYLIHOCTHOTO
npu3Haka. HUKTO He oXxapakTepru30Bai CUTYaIUIO JIy4Ille, YeM KPYITHBINA POCCUIICKO-
nonbckuii mpaBoBen JI. W. [etpaskutikwmii [ 10]. [IpencrasisieTcs, 9To HaM HET HYKIbI
unTH 3a [IeTpakKuIKiuM CITUIITKOM JAJICKO M ITOBTOPSTH €r0 YTBEPKIACHHUE, YTO ITO
JBMKEHHUE TI0 KPYTY HOCUT TPeTHAMEPEHHBINA XapakTep ¢ TeM, YTOOBI ITOANTHIBATh
BEpY B aBTOPHUTET COOCTBEHHO HOPMATHBHOW CHCTEMBI MTO3UTHBHOTO IpaBa. boree
YMECTHBIM TIPEACTABISCTCS YTBEPKIACHHUE, YTO TICHXOJIOTHIYECKUE MCCIIeIOBAHUS
IpaBa yKa3bIBAIOT Ha CYLICCTBYIOIIYIO MOTPEOHOCTh B MHOM B3IVIsIIC HA TPUPOIY
B3aMMOOTHOLICHUH SIBICHUH Cyla cO CienuUIecKoil Npupooi npasa. Briiie Mbl
TOBOPIJIN, YTO OOBIYHO B IOPUIUIECKON JTUTEpaType B 00IaCTH TPaskIaHCKOTO MPO-
IIECCYaIbHOTO TIPaBa BAKHOCTD DJIEMEHTA MPUHYKICHUS TPAKTYETCS CITUIIIKOM IIH-
poxo. Ha Boripoc o ToM, 9T0 3acTaBisieT y4aCTHUKOB TPasKJaHCKOTO JieJia COOTI0IaTh
MIpaBUJiIa CyIOTPOU3BOICTBA, IPUBEPIKEHITHI TOCIOACTBYIONIEH TEOPUN OOBIKHOBEHHO
JIAIOT OTBET, KOTOPBIA CBOTUTCS K TOMY, YTO OHHM COOIIONAIOT 3aKOH, OTOMY YTO
00sTCS IPUMEHEHHsI HACWIIHMSI CO CTOPOHBI MPABONPUMCHUTEIBHOM BIACTU (MU
«CaHKIUNY», IO HAn00JIee YaCTOMY BRIPAKESHHUIO). [ OBOPS 0 IPUHIIUIIE HEOTBPATUMO-
CTH OTBETCTBEHHOCTH 3a HapyIICHUE TPEOOBAHUI TIPOIIECCyaATbHON HOPMBI, TO €CTh
C MOMEHTa MPABOHAPYIIEHUS, HUKAKUX BECKHX COOOPaKEHUH B MOATBEPKICHHUH
9TOTO YTBEPIKIEHUS HE ITPUBOJIAT, & B KAUECTBE JI0KA3aTeIbCTBA IIPOCTO MCTIOIB3YIOT
TEPMUHOJIOTHIO UHOW OTpaciiv IpaBa (B YaCTHOCTH, YTOJIOBHOTO TipaBa). [lomobHoe
MIOJIOKEHHE BEIIel MOXKET BECbMa JIETKO NPUBECTH K YOSKIEHUIO OTHOCHUTEIBHO
OOJIBIIMHCTBA TPOIIECCYAIbHBIX HOPM — B YaCTHOCTH, HAIPaBJIICHHBIX: HA HOpMa-
JU3ALUIO TTOPSIIKA OOPAIIEHUS C UCKOM B CyJI, TPEICTABICHUS, IPOBEPKU U UCTIONb-
30BaHMS DJICKTPOHHBIX (IU(PPOBBIX ) JOKA3ATEIHCTB, HA CTUMYIUPOBAHNE TUCITUTLIIH-
HUPOBAaHHOCTH YYaCTHUKOB ITPOIECCa U YTy dIIEHHE TPOIeCCyaTbHOM TUCITUTUTAHBL,
MIPUMEHEHHE JTOTIOTHUTEIHHOTO MOPSAIKa CyAeOHOTO YTBEP)KIEHUS MHPOBOTO CO-
IJIalleHus,, — YTO OHU HE CYTh HOPMBI TIpaBa.

Jainee, 4To KacaeTcs MOCIEACTBHIA 3JI0yIOTPEOICHHSI IPABOM Ha CyJIe, COTJiac-
HO TOCIIOJICTBYIOIIIEH Y HAC MPaBOBOW JOKTPUHE, mosiydarorcs (B Buze reductio
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ad absurdum (;at. — cBeneHue k abcyp/y)) cieayroniue BeIBoabl. Ecim yTBepk-
JaeTcsl, YTO HOPMBI IPaKJaHCKOTO MPOLECCyaJbHOro MpaBa 00JaJaloT KOHCTUTY-
TUBHBIMU CBOMCTBAMH IOPHIUYECKOW HOPMBI, TO CIEAYET MPEANOI0KUTh, YTO Y
Hac CylIecTByeT OECKOHEUHOE YMCIIO HOpM (IIPU 3TOM HOPM H TIPOIIeCcCyabHOTO,
U MaTepUaIbHOTO TIpaBa, KOTOPbIE YCTAHABIMBAIOT NMPUHYXKJICHUE 32 UX HapyIle-
Hue). M3 ucropun mpaBa HaM HM3BECTHO, YTO IPOBEPUTH U J0Ka3aTb 3TO, CAMO
co0oii pazymeeTcs, HEBO3MOXKHO, TaK KaK 3TO TpeOoBasIo Obl OECKOHEUHOTO J10Ka-
3aresibCTBa. MexXay TeM BBIXOJ M3 3TOT0 3aTPYJHCHHUS B OTEYECTBEHHOM IIPAaBOBOM
MO3UTHBU3ME ObLT HaliZIeH. A UMEHHO: B YUYEHHH O COOTHOILEHHH PETYJISTUBHBIX
(TIepBUYHBIX) HOPM U IMPABOOTHOIICHUM, KOTOpbIe (pOpMHUPYIOT 00paser mose/e-
HUSI, 1 OXPAHUTEIBHBIX (BTOPUYHBIX), PEATU3YIONUX OXPAaHUTEIHHOE COICPIKAHHIE
HOPM MAaTepUaJIbHOIO IpaBa. B muBuiucTUdeckoil nurepaType 3Ta TEOpHs cama
Mo cede MmpeBpaTmiiach B CaMOIOCTATOYHBIN 00pa3. Pa3paboTka maHHOTO BOMpoca
B TEOPUU NpoLEecca — MPUMEP TOTO, KaK HayKa, KOTOpasi 3aHUMAeTcs TOJIBKO Te-
OpETH3MPOBAaHUEM B 00JacTH MpaBa, Hanboee MPeApacIooKeHa K yTpaTre CBA3H
npaBa C PealbHOCTHIO TOBCEAHEBHON KHU3HH; U MOMBITKA OOBSICHUTH TPU TTOMOLIH
9TOTO JeNICHHs MTOJIOKEHUE O JOOPOCOBECTHOCTH B IPaKIaHCKOM MPOIIecCyaabHOM
3aKOHOJIATEILCTBE HE SIBIISICTCS MCKIIOUEHHEM. B pesyinbrare — Kak W B pelleHUH
IIpOOJIEMBI 3710yTIOTPEOIEHNUS IPOLIECCYalbHBIMU IIPaBaMH — BCE CBEJIOCH K CIIOPY
0 TepMUHaX. B KOHEUYHOM HTOTe 3TO MPUBOAMUT K TOMY, YTO Pa3pblB MEXKIY IpO-
HeccyalbHOM Teopued ¢ OJHOM CTOPOHBI U IOPUAUMYECKOM MPAKTUKOU ¢ Apyrou
CTAaHOBHUTCSI CIIMIIKOM OYEBUAHBIM. MIMEHHO MO3TOMY Hayka B 0OJIaCTH I'paxkIaH-
CKOH IOCTHIIMH MPOBO3IIIAILIAET TE3HC, YTO LIEHTP Pa3BUTHSI CUCTEMbI TPAXKAAHCKOTO
cynornpousBozcTBa B X XI B. cieyeT HCKaTh HE B YHCTO CIOBECHBIX YIPaXKHEHHUSIX
Ha TEMY O TpaBe, & B pEaIbHOW CYIIIHOCTHOW OCHOBE MPABOCY/IHSI 110 IPAXKIAHCKHM
JiesiaM 1 B OCHOBE I'PakKJaHCKOTO npoliecca. To ecTh Ipexe BCero B I0PUIMIECKOM
OIBITE — PEaJIbHOM, ITOBCEIHEBHOM OIIBITE, KOTOPBIM HNPUAAET CMBICT JCSTEIb-
HOCTH 3aKOHOAATeNeH, MpaBOBEAOB, MPAKTUKYIOIIUX CyACOHBIX I0PUCTOB, CTOPOH,
HILYLIUX Ha CyIE, U CyIeu.

Takum 00pazoM, Mbl MOKEM H3BJICUb BHIBOJI HE TOJIBKO O TOM, YTO CTOPOHHUKH
NOI00HBIX BO33pEHHI 3a0BIBAIOT, YTO IPHUPO/IA PaBa KOMMYHHUKATHBHA, KAK XOPOIIIO
nokazan JI. U. ITerpaxxkuiikuii. B ToM r1aHe Hemalioi 3acIyroi BbIJIAIOIIETOCs PaBO-
Bez1a ObLTO OOHAPY KEHUE NMITEPAaTHBHO-aTPHOYTUBHOW CTPYKTYpHI ITpaBa. O THaKoO OH
yKasaJl TOJIbKO Ha MICUXUYECKYIO IPUPOY IIPaBa U NIPOUTHOPUPOBAI TAKOH BaXKHBIH
BBIBOJI U3 CBOEH KOHIICTILIUH, YTO MPABO CBSI3aHO €Ie C MHTEIUIEKTYaIbHO-IMOIHO-
HaJIbHBIM (LIEHHOCTHBIM) IIepeXUBaHNeM. BemeacTBue 3Toro B MexaHu3Me ACHCTBHS
IPaXXJaHCKOTO ITPOIIeCcCyaIbHOTO MpaBa (U3NUecKoe IPUHYKICHUE HE MOYKET UTPATh
TOW TOMUHHPYIOIIEH POJIH, KOTOPasi HEKOTOPHIMHU FIOPUCTAMHU CIMTACTCS HEOOXOANMOM.
B GonbpmMHCTBE CityyaeB IIpaBuia IPaskAaHCKOTO CYIOIIPOU3BOACTBA COOJIIONAOTCS
JIOOPOBOJIFHO B CHITY YBOKEHUS K MX 000CHOBAHHOCTH M 11€71€CO00Pa3HOCTH, UTO, B
CBOIO OYepelb, 03HAYAET OTKA3 OT 3JI0YNOTPEOICHUS CyAeOHBIMHA (OPMATbHOCTIMH.
CoBpeMeHHBIE COLMOIOTUYECKHE UCCIIEIOBAHMSI M MCCIICIOBAHUS IICHXOJIOTOB ITOKa-
3aJ, 9TO B 00ECIICUYCHUN TIOMYMHEHHS YCTAHOBICHHBIM MPOLECCyalbHBIM (popmam
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Takue PaKTopbl, KaK JOBEPHE K MPABOCYIUIO, YECTHOCTD, CITPABEUITUBOCTh U I00PO-
Ta, ropaszio BaXxKHee, 4yeM Hacuine. IMeHHO Torja, Korja onpeieIeHHbIe CTaHAapThl
MOBE/ICHUS ISMCTBYIOT BO BCeX cepax NMpaBOBOM KHU3HU: B IPaXKIAHCKHUX ITPABOOT-
HOILIEHUSX U MPEeNNPUHUMATEIBCKON EATENIbHOCTH, B 00JIACTH TOCYyAapCTBEHHOTO
YIpaBJICHUS, PETYIUPOBAHNN OOIECTBEHHBIX OTHOIIEHUH B cpepe mpaBocyaus 1mo
TPaXXTaHCKHUM JeJiaM | T. JI., — IPUHYAUTENbHbIE CAaHKIINK He TPeOyIoTCs; TPaBo 1
cTaHOBUTCS (D (DEKTUBHBIM.

DakTUYECKUM aHAIN3 MPAKIAHCKUX JEI, KaK U IPEINPUHITOE HAMH UCCIIeI0Ba-
HHE, B TOM YHCIIe B (POpME aHKETUPOBAHUS B KPYTY Cy[el U IPaKTUKYIOLIUX IOPHCTOB,
peanbHOro OMnbITa (B MEPHOJ MaHIEMHUH U [TOCIIEe Hee) — YKa3bIBaeT Ha CyIIECTBOBA-
HHE OCTPOI MOTPEOHOCTH B IANLHEHIIIEM COBEPIICHCTBOBAHUU MOHUMAaHHS U 00bsIC-
HEHMsI TPaXKIaHCKOT'O IIPOLECCYaJIbHOTO IpaBa. IHbIMHU Cl10BaMH, COBPEMEHHAS TEOPUST
TpaXkIaHCKOTO TpoIecca TpedyeT TMHaAMHUYECKOT0, @ He CTaTHYECKOTO TTOIX0/A.

Heo0xoauMocTh HHTETpaTbHOTO IPABOTIOHMMAaHUS B 00JIACTH H3Y4YEHUS SBICHUIT
IpaBa U Cy/la BKyIle ¢ KOMMYHHKAaTHBHBIM ITOIXOJIOM BCE SICHEE UyBCTBYETCS B POC-
cuiickoii Hayke!.

OTcrona BBITEKAET, UTO pelIeHNe CephE3HBIX BOIPOCOB, CBA3aHHBIX C HETIPABHIIb-
HBIM [TPUMEHEHHUEM TPOTIeCCYyaTbHBIX HOPM, IOJIKHO OBITh HalIEHO HE TOJIBHKO ITyTeM
M3y4eHUsI MPOOIEMBI «3aIIHUTHl JOOPOCOBECTHOCTHY» B TEOPETHUECKOM ACTIEKTE;
TOT/Ia, KOTJ]a HayKa OOJbIe He 3aHUMAeTCs pPeajbHOCThIO, TAKOE CTPEMIICHUE TIPH-
BOJIUT FOPUCTOB K TITyOo4Yaiium 3a0mmyx1eHusiM. Upe3MepHbIil akI[eHT Ha HOpMaTHB-
HOM Marepuaie npu oOpalleHuu K JaHHOW MpoOieMaTuke ele MEeHee ONpaBaaH,
MOCKOJIbKY TpeOyeT NPUCTaIbLHOTO BHUMAHUS K ITPOIIeCCyalbHOM, NHCTUTYIHOHAIb-
HOM ¥ MHOW TIPAKTUKE — PEATLHOMY IOPUINYSCKOMY OTBITY (K MMPAaBOBOU KYJIBEType
Y TPAJUINAM) B 00JACTH IPaXKIaHCKOTO CYyJOTIPON3BOICTBA.

Hecmotps Ha Bce OrOBOPKH MPH OOCYKISHUN KaTeTOPHH JTO0OPOCOBECTHOCTH B
FPAKJAHCKOM CYIOIPOU3BOACTBE, B HAYKE W MPABONPUMEHEHUM IPU3HACTCS, YTO
MPOLIECCYaTbHOE MPABO HY>KIACTCS 7151 CBOEH pealin3aliy B NPUMEHEHUU IPUHYX-
JICHUS B BHJIE CAHKIMU: TUOO yCIOBHOrO, 00 Oe3yciioBHOro. Bee manbHeiimee
pasHooOpaszue cpeAcTB IPUHYKACHUS ((PU3NUECKOE B CMBICIIE TEOPUH IPHHYKIICHHUS,
TICUXOJIOTHYECKOE B BHJI€ PA3IMYHBIX CAHKIIMH, KOTOPbIE UMEIOT B OOJIBIINHCTBE
CIIy4aeB XapaKTep COIMAIBHOTO MOPULIAHHUS ) 3aBICHT yXKe OT XapaKTepa ImpoIieccy-
AIBHOTO MTPABOHAPYIICHUS U TSHKECTH 00CTOSTEIHCTB MOBEACHNS HETOOPOCOBECTHBIX
CyOBEKTOB B TPaXJTaHCKOM CYIOTPOU3BO/ACTBe. TakuM oOpa3om obecriednBaeTcs
HOPMaJIbHBIM X0 paCCMOTPEHMS JIe1a U TapaHTUpPYyeTCs yCIemHoe npasocyaue. [1o-
CKOJIbKY MTOJJOOHAsi BO3MOYKHOCTD MPHHYKACHUSI BBITEKAET 3 CaMO KOMMYHHKATHB-
HOM NpUPOJBI ITpaBa, OCHOBAHHOM HA HEPA3phIBHOM CBS3U IPOLECCYANIBHBIX IIPaB U
00513aHHOCTEHN, TO e He0OXOANMO MMPUHIMATH BO BHUMaHHE. B 3TOM KOHTEKCTe 1St
TOTO, YTOOBI OTPAIUTH CE0s1 OT BOBMOXKHBIX HEZIOPa3yMEHHH, HE CIIETyeT OTOXKIAECT-
BJISITh ()OPMAITFHO YCTAHOBJIICHHOE BHEIITHEE IPUHYKICHHUE CO CXOIHBIM ()EHOMEHOM

OTH TIOIXO/Ibl B TOW WJIM UHOW MEpe Pa3leNIIOTCsl MHOTUMHU MPEJICTABUTENSIMU POCCUNACKOM
paBoOBOM MbICKH (CM. Hamp.: [14]).
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CaHKIIMOHHUPOBAHUS, KOTOPOE UMEET XapaKTep COINMAIHHOTO MOPHIIAHUS IS TIPO-
SIBIICHUI HEJIOOPOCOBECTHOCTH Ha cyje. Torma kak caMoO CaHKIIMOHUPOBAaHUE, Mbl
rmojaracm, HGO6XOHI/IMO YCTKO pa3rpaHuvdMBaTh OT ME€XaHU3Ma POLCCCYaJIbHbIX Ir'a-
paHTI/Iﬁ OCYHICCTBJICHUA MPaBOCyAHsl, KOTOPBIC B TO K€ BPEMA ABJIAIOTCA BBIPAKCHU -
eM CONMABPHOUW TapaHTHH yiaydmieHus 3PGHEeKTUBHOCTH CymaeOHOTO mpoliecca mo
TPaXTaHCKOMY JIEITy.

CeromHs He0OXOUMOCTh 3THX W3MEHEHUH B M3yYE€HUU W PA3BUTHUU OOIACTH
IPaXXTaHCKOW FOCTHIINY SIBJISETCSI OCO3HAHUEM TOTO OOCTOSITENILCTBA, YTO COBPEMEH-
Hasi cyfeOHasi CUCTeMa UTPAeT BAYKHYIO POJIb pa3peIIeHUH CIIOPOB, TaK KaK MO3BOJIS-
€T rapaHTUPOBATh OE30MACHOCTb, & TAKXKE MOAAEPKUBATh CTA0MILHOCTD B 00IIECTBE.

Ho eme crapeie poccuiickre aBTOpsl 000CHOBAHHO YKa3bIBAJIU: HE CIIEIyeT 00-
MaHBIBaThCS BUANMOCTBIO «CONMAIBHBIX BelIen. .. O4eBUIHO, UTO TaK HA3BIBAEMBII
MIPEeIMETHBIN MOX0J] K HEOOXOIMMOCTH BBIZICNIEHUS MTPUHIINTIA JOOPOCOBECTHOCTH
B IPaYKTAaHCKOM ITPOIECCE OCHOBBIBAETCS Ha JIOXKHOH JIOTHYECKOH MOCHUIKE: HECaMO-
CTOSITeNIbHAS, HHCTPYMEHTAIIbHAS (PYHKIUS TPAKIAHCKOTO MPOIECCYATBHOTO ITpaBa
OTBEpraeT COOCTBEHHBIE IICHHOCTH TPaXKJIAHCKOTO TpoIiecca (3a4acTyro OeCCIIOpHO
HeoOxoauMeble). 1 HakoHel, MociieHee, HO He MEHee BayKHOE 3aMeuaHue: paccMa-
TpHBas SIBIIEHUE Cy/a KaK COLMOJIOTO-TICUXOJIOTHUYeCKNi ()eHOMEH, MOJKHO CKa3arhb,
1 3TO HE OyAeT IpeyBeTNIeHNEM, YTO HE IPUHYKICHIE — KaK OfHA U3 PEaKIIHid Ha
HapylIeHHE IOPUIUIECKIX HOPM — UTPAET B TIPaBe MEPBYIO POIIb, & camMa PeaKIusI —
B (hopMe ocrapuBaHus MPABOHAPYINAIOIINX JeHCTBUI'. IMEHHO MO3TOMY B cliydae
aTOJIOTUH (pa3pbiBa MPABOBOM KOMMYHUKAIIUH ) ¥ IPUOCTAIOT U K IPUHYKJICHUIO, U
K TIPOLICAYPHOMY OCIIapUBaHUIO. B 3TOM e KIIt04e MOKHO TOBOPUTH U TOM, CyHO-
MPOM3BOJICTBO HUKOT/IA HE CYIIECTBYET CaMo JIs ce0sl, OHO HAKIIaIbIBaeTCsl Ha Cy0-
CTaHTHBHOE MPOLIECCyaTHbHOE TIPAaBO — MPABO Ha CyIeOHYIO 3aINTY, Ha CIIPaBEIIH-
BOE PaCCMOTpPEHHE JieTIa.

BriBoabI

HOCJIG,ZLHI/IG HU3MCHCHHA B CYAOIPOU3BOACTBE IO I'PAKIAHCKUM [ICJIaM (BO BpemMs U
nocjie MaHAeMHUH, B OCOOCHHOCTH) CBUJICTEIBCTBYIOT, YTO Pa3BUTHE IPAKIAHCKOTO
IpoIlecCcyaabHOTO IMpaBa JOJPKHO OCHOBBIBATHCS HE TOJNBKO HA HAIMOHAIHHOM
OTIBITE TIPOIIECCYATBHON TEOPUH M CyneOHON TIPAKTUKW, HO M YUUTHIBATH peabHBIN
OTIBIT B OOJIACTH OTEYECTBEHHOTO TpaBocydus. B To ke Bpems mociegHue TeH-
JICHIIMY TIOKa3aJli, YTO MOMPABKH K MPOIECCYATbHOMY 3aKOHOAATEILCTBY JIOJIKHBI
COOTBETCTBOBATH HE TOJBKO POIHON «IOYBE» — peaJbHOMY OIBITY B cdepe cy-
JOTIPOM3BOJICTBA TI0 TPAXKAAHCKHM JeaM, HO U 3aKOHOMEPHOCTSM, OOLIMM HJIesIM
¥ OCHOBHBIM NPHUHIMIIAM CyneOHoro paccmotrpenus [6, 19, 22, 24]. O6cyxnenue
U peIIeHHUE BOTPOCOB 3allUThI JOOPOCOBECTHOCTH HEBO3MOXKHO BHE KOHTEKCTa
MpOoIleCCyallbHBIX TapaHTHUH, 00eCIeYMBAIONINX CIpaBeInBoe u d()(eKTHBHOE
CYZIOTIPOM3BOJICTBO. TONBKO ClieioBaHre (yHIaMEHTAIBHBIM MPUHIIATIAM CyIeOHOH

3T0 XOpOIIO W3BECTHOE MHEHHE O PO MPUHYKACHUS B IIPaBe B CBOE BPEMs BbICKA3all
(paniry3ckuii ropuct — corosior npasa XK. Kapooube [7].
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IPOLEAYPHI MTO3BOJIUT Ha YPOBHE CUCTEMHOIO NMPOEKTUPOBAHUSI CKOOPAUHUPOBATD
BCIO pa0oTy, HAIPaBJICHHYIO Ha pa3BUTHE Cy/IeOHOW CHCTEMBI U, U30eras oTBICYe-
HUH Ha pelieHre Kol mpolieMbl Mo OTACIBHOCTH, CAENaTh CYJONPOU3BOICTBO
M0 TPAXKIAHCKUM JIeliaM JICHCTBUTENBHO JEHCTBEHHBIM H 3()()EeKTHBHBIM.

CornacHO HOBBIM TEHICHIIHSM [TU(PPOBU3AIIUH B PA3BUTHH CHCTEMBI IIPABOCYIIUS
B Poccnn, 23(h(peKTHBHOCTE CymeOHBIX MPOIECCOB TI0 TPAKIAHCKOMY Iy TapaHTH-
pyeTcsi IPUMEHEHUEM Pa3IMYHbIX BUJIOB PETYIMPOBAHUSA U KOHTPOJIS, BKIIIOUAS
CTaHJapT 10OPOCOBECTHOCTH B TPAXKAAHCKOM IIPOLECCYaTbHOM 3aKOHOATEIbCTBE.
Wnes noO6pocoBecTHOCTH B TPasKAaHCKOM Ipollecce, M0 HameMy yOeXIeHHIo, Ha-
XOJIUT CBOM KOPHH B T00POCOBECTHOM MCKE pUMCKOTO ITpaBa. To ke caMoe OTHOCHUT-
Csl M K UICTOPHH HCIIPOOOBAHHBIX M MPUMEHSEMBIX Ha TPaKTHKE Mep OOphObI ¢ He-
JIOOPOCOBECTHOCTRIO B TPAXTAHCKOM IIpoIlecce. DTO MPABUIIO COACPKHUT B cede
3TUYECKHE IEHHOCTH, TAKNE KaK YeCTHOCTD, CIIPABEAIMBOCTb U MOPAJIb IIPH BEACHUH
Jieql Ha cyne. B 3ToM KOHTEKCTe M ¢ 3TOW TOUYKH 3PEHHUs CIIELHMAIbHOE MONIOKEHHUE,
MOCBSILIEHHOE MPUHLIUIY JOOPOCOBECTHOCTH B TPAKAAHCKOM CYIONPOHM3BOACTBE,
JIOJDKHO HaWTH HOpMaTUBHOE 3aKkperuieHne B crenuansHoi ctarbe ['TIK PD. Xovet-
Csl HAJICSIThCA, YTO NPEATIOKEHHIE O BBEACHUH NPUHIINIIA JOOPOCOBECTHOCTH B TPaXK-
JIAHCKOE TPOIecCcyallbHOE 3aKOHOJIATENILCTBO POCCHU HAMIET OTKIIMK B HAyKe M Ha
3aKOHOJATEJIbHOM YPOBHE.

B xone coBpemeHHBIX pehopM — B ycIoBHsIX IU(POBO TpaHCHOPMAIUH yCIyT
NPaBOCYAMS B OCOOCHHOCTH — LEHTP TSKECTU B PELICHUH NPOOJIEMbI JOCTYTHOCTH
[IPaBOCYMsSI IEPEABUHYJICS C OPMANbHON 3alUThl HHIMBHUIYaIbHBIX IIPaB 1 0011Ie-
CTBEHHBIX MHTEPECOB — Ha yiyulieHHe 3Q(HEeKTHBHOCTH CyA€OHBIX MPOLECCOB IO
rpaXkJaHCKOMY Jieny, o0ecrieueHre cTabMIbHOCTH 1 0€301acHOCTH B o0mecTse. B
KOHEYHOM HMTOT€ IPEIoJIaraeTcs, YTo MHANBUAYaIIbHOE Cy[iIeOHOE pa3ouparebCcTBO
MOXET UMETh 0oJiee IMPOKOE 3HAUCHHUE, YEM CaMO pa3pelieHUe HHANBUAYAIbHOTO
criopa. YMeCTHO HallOMHHTH, 4TO clioBo (la justice, legal justice) mmeer nBoitHOE
3HauYEHHE — JTO U NPABOCYANE, U CIIPABEIJIUBOCTE (TO €CTh pedb HJIET O CHpaBell-
JIMBOM MPaBOCYIAHMHU U ITPABOCYJHOH CIIPaBEATHUBOCTH).

JHanpuelinnee o0CykaeHNE TIOCTABIEHHBIX B CTaThe BOIPOCOB MPEICTABISICTCS
HaM 0COOEHHO BayKHBIM B COBPEMEHHOM «T'PayKAaHCKON MPOIECCYaTbHOM CUTYallnm»
B CBSI3U C pa3BUTHEM HH(DOPMALIMOHHO-KOMMYHHMKAaTUBHBIX TEXHOJIOIMH. bosee Toro,
CETOIHS MBI SIBJIIEMCSI CBUIETESIMU HOBBIX BCIUIECKOB ITaHAEMHUH, BO3MOKHbI MHbIC
Ype3BblUaiiHbIe CUTyallll, B PaMKaxX KOTOPBIX YMEHHE JUCTAHIMOHHO B HU(POBOiM
(hopme B3aMMOJEHCTBOBATH C TOCYAaPCTBOM OKa)KETCSl HE TOJIBKO Oe3anbTepHaTHB-
HBIM, HO Y CIIACHTEJIbHBIM.

Bmecte ¢ Tem 00cyKaeHUsI TaHHOW TEMBI MTOKa3bIBAIOT, YTO B KPYTY MPaKTH-
KYIOIINX FOPUCTOB U MPABOBEIOB BBICKA3bIBAIOTCS 000CHOBaHHBIC IIPE0CTEPEIKE-
HUSl OTHOCUTEJIBHO PUCKOB BUPTYaJIbHOTO OOLIEHUS Y4aCTHUKOB Iponecca. Ha ca-
MOM JeJie IPUMEHEHHE COBPEMEHHBIX TEXHOJIOTUH B Psiie CIydaeB BHICTYNAET
MOBOZIOM IS 3JI0YTIOTPEOJICHHSI IIPOLECCyaIbHBIMU MpaBaMu (COOOLIeHHE HEenlo-
CTOBEPHBIX CBEJICHUH, 3aTATUBaHKUE MPOLlecca, aHTAXKUPOBAHHOCTH OyayIIero pe-
HICHUS U T. I1.).
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Abstract

This article examines the approach of legal science and law enforcement to the issue of abuse
of rights. The authors emphasize that the reform of procedural legislation in the first two
decades of the 21* century corresponds to the tendencies of internationalization of the civil
process, within the framework of which the principle of accessibility of justice in its true
understanding as a legal value is concretized. In this sense, the authors state that the abuse
of the right to sue is one of the most important problems of civil procedural law, requiring
a solution in order to increase the fairness and efficiency of national legal proceedings.

The analysis of a passive procedural position is carried out in the path of abuse of law.
The authors acknowledge that, in connection with the COVID-19 pandemic, the need to
severely punish dishonesty of the parties in court in order to promote good faith in civil
proceedings is a response to the established jurisprudence. In addition, this article draws
attention to the fact that the most important problems today are related to the improvement

Citation: Sukhova N. V., Chamaletdinova F. F. 2020. “Passive procedural position and the prob-
lem of dishonesty of the parties in civil proceedings”. Tyumen State University Herald. Social,
Economic, and Law Research, vol. 6, no. 4 (24), pp. 172-191.

DOLI: 10.21684/2411-7897-2020-6-4-172-191

© University of Tyumen



190 Sukhova N. V., Chamaletdinova F. F.

of mechanisms for encouraging the execution of procedural laws and rules of civil pro-
ceedings, and not just the system of punishment for dishonest behavior. This formulation of
the practical problem determines the research methodology. According to the authors, the
solution of serious problems associated with the dishonesty of the parties should be based
not only on a theoretical (and monistic) approach, but on a pluralistic and communicative
approach. And in this sense, this study is new.

This article concludes that the failure of the procedural theory in the study of the phenom-
enon of abuse of rights and the explanation of conscientiousness in the civil proceedings
is a fact of scientific development, subject to methodological research — a methodological
assessment of this fact; the question arises about the essence of the phenomenon; special
purposes of civil procedure — the directions of development of procedural law inevitably
give rise to their own legal interpretations, in particular, this is observed in the case of
assessing the good faith in the judicial proceedings for purposes of other branches of law.
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Abuse of procedural rights, principle of good faith in civil proceedings, concussion and
legal sanctions in civil procedure law.
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