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AHHOTaAIUA

B crarne paccmarpuBaroTes o01IIe MpaBuia (Havyana) HasHAYeHHS aIMAHACTPATABHOTO
YTOJIOBHOTO HaKa3aHWH. JlenaeTcst BBIBO O TOM, YTO 3aKOHOAATEIbHOE OTPaKeHHE 00X
MpaBWII (HAa4asl) Ha3HAYEHUS HaKa3zaHUs Oojee 00O0CHOBAaHO HE TOIBKO COIEPIKATENBHO,
HO U CTPYKTYPHO B YronoBHOM Kojekce Poccuiickoii @enepanuu, Hexenu ueM B Kozekce
Poccwuiickoit @enepaiuu 00 aAMUHUCTPATUBHBIX MPABOHAPYIICHHUAX. AHAIU3UPYIOTCS
00CTOSATENBCTBA, CMATYAIOMINE W OTATYAIONINE aIMHHUCTPATHBHYIO OTBETCTBEHHOCTh
(yronoBHoe HakazaHue). KoHcTaTupyercs, 4TO 3aKOHOAATENbHBIC TIOJOKEHHS B ITOMH
YacTH OTHOCUTENHHO YHHBEPCATU3UPOBAHBI. J[anee ompeensIroTes mpaBiiia yaeTa CMsT-
YarIuXx U OTAT4YaroImux OGCTOHTEJ'H)CTB, a TaK¥K€ UX KOHKPETHO-MIPUKJIAAHOC BJIIMAHUEC Ha
WHIMBHIyaIA3aIMI0 HaKa3aHUs — OTIPE/IeNIeHHe KOHKPETHOTO BU/IA, CPOKa HITH pa3Mepa.
Ormevaercs, 4To pasyMHasi (hopMaHu3aiis 3aKOHOB B YaCTH HA3HAYCHHUS HAKa3aHHs —
SBIICHHE TIOJIE3HOE U Jaxe HeoOxomumoe. OCHOBBIBasICH Ha MonokeHusx cT. 62 YK PO,
MPEeVIOKEH BapUaHT OIpeeTIeHHs] YTOIOBHO-IIPABOBOM 3HAYMMOCTH OTJEIHHO B3STOTO
(CMSITUYAOIIEro WM OTATYAIOINIEr0) o0CTOsATENIbeTBA. B 1eisx enquHoo0pasus cyeOHoM
MPaKTHKH TIPEJIIaraeTcsi «OIeHNBATh (PMKCHPOBAHHYIO CTETIEHb YTOJIOBHO-IIPABOBOH 3Ha-
YUMOCTH CMSTYAFOIIET0 UK OTATYAIOIIET0 Haka3aHue 00CTOATENbCTRA B Ipeieax ot 1/3
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1o 1/6 ot ero MmakcuManbHOM MepsI 1o caHkin OcobenHoii yactu YK P®. Dto npasuio
MOXKET PaCTIPOCTPAHATHCS U Ha MPOIECC HA3HAYCHUS 4 IMUHICTPATUBHOTO HAKa3aHUSL.

KiioueBble cioBa

Haxazanue, Ha3HaUEHME HaKa3aHHs, CMATYAIOIIAE 00CTOSATEIILCTBA, OTATYAlOIHe 00CTO-
STEILCTBA.
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IIpomiecc Ha3HadeHUs HaKa3aHUS MOXKHO HAa3BaTh «BEHIIOMY» IPaBOMPUMCHEHUS
(mmpaBocymust). OmnpeaeneHne KOHKPETHOTO BHAA, CPOKA WM pa3Mepa HaKa3aHUS
TpeOyeT OT MpaBOIPUMEHUTENS (CY/IbH) HE TOJILKO XOPOIIero 3HaHUsI JISHCTBYOIIIe-
IO 3aKOHOAATEIbCTBA, CIOKHUBIICHCS MPAKTUKU €r0 MPUMEHEHUS, HO U aKTUBHOU
JKU3HEHHOW TO3WIHMH. BMecTe ¢ TeM, B LeJsIX OTHOCHTEIHLHOTO €IUHO0Opasus B
YacTH Ha3HAYEHWs HakazaHus (UTOOBI HEe OBLTO «MOCKOBCKOW», «PSI3aHCKOI HITH
«TIOMEHCKO» TTPaKTUKHA Ha3HAUCHUS HAaKa3aHWs), 3aKOHOJATEIh OMPEIeIsIeT HEKO-
TOpPBIC NIPaBUJIA, KOTOPBIC MOT'YT OBITh OOLIMMHU ITPH PACCMOTPEHUH BCEX KaTETOPUit
aJIMMHUCTPATUBHBIX MTPABOHAPYIICHUI U MPECTYIUICHUH, a MOTYT OBITh CIICIHAIIb-
HBIMH H3-32 MHOTOOOPa3us )KU3HEHHBIX CUTYallni. AKIICHT Ha po0JieMe Ha3HaYCHUS
WMEHHO aIMUHICTPATHBHOTO M yYTOJOBHOTO HAaKa3aHWH C/IETaH B CBA3H C TEM, UTO
aIMUHUCTPATHBHOE M YTOJIOBHOE IMPABO SBISIOTCS OTPACISIMU OXPaHUTEIHHOTO
mpaBa. COOTBETCTBEHHO, OOIBITUHCTBO TEOPETUICCKIX IPOOIEM JTaHHBIX OTPACIIEBBIX
HAyK TECHO CBSI3aHbI MKy COOOI, a MX PELICHHs B OOJBIIIMHCTBE CIIy4aeB TOXKIC-
CTBCHHBI.

CpaBHUTENBHBIC HCCIIEIOBAHNS B PAMKAX PA3IMYHBIX OTpaciieil HAIMOHATBHOTO
MpaBa 000TamaoT HAYKY, TAIOT JOTTOIHUTEIFHBIA HMITYJILC HOBBIM UCCIIEIIOBAHUSM,
a TIOPO¥ TMTO3BOJIIOT OOHAPYKUTH OTPOMHBIN TUTACT HAYYHBIX TPOOIEM, CKPBITHIX OT
MIpeJCTaBUTENeH OTAeNbHON oTpacieBoi Hayku. OHAKO, HECMOTPS Ha CKa3aHHOE,
MOTPAHUYHBIX PA0OT, TOCBSIIIEHHBIX CMEKHBIM MPOOJIEMaM OTpaciieil OXpaHUTEIb-
HOTO (B JAHHOM CITy4ae — aJMHHUACTPATUBHOTO U YTOJIOBHOTO) MTPaBa, OYeHb MaJIo.
[IpencraBuTenu oTpaciieBbIX HAyK MPEANIOYUTAIOT BAPUTHCS B COOCTBEHHOM COKY»,
aKIEHTHUPYs BCE BHUMaHHE UCKITIOYNTEIEHO Ha OTPACIIEBBIX BOIPOCAX, YTO B TIOTHOM
Mepe XapaKTepHO IS IPoOIeM Ha3HAUYCHUS aMHUHUCTPATUBHOTO B YTOJIOBHOTO Ha-
Ka3aHUM.

Wrak, u Koneke Poccutickoii @enepanun 00 aIMUHICTPATUBHBIX [TPaBOHAPYIIIC-
Husix (nanee — KoAIl P®), u Yronosusriii koneke Poccutickort @enepannu (nanee —
YK P®) conmepxar caMOCTOATEIbHBIE HOPMBI, OMpeIeIsIroIne o0re MmpaBuia
(mauana) HazHaueHus HakazaHus (CT. 4.1 KoAIT PO u ct. 60 YK P®). Ograko MOkHO
KOHCTaTUPOBaTh, uTo CT. 4.1 KoAIl P® onpenenser omHOBpEeMEHHO HE TOJIBKO O0IIIHe,
HO ¥ CTICI[HANIbHBIC TTPABUIIa HA3HAYCHUS aJJMIHUCTPATUBHOTO HAKA3aHUs, T. €. IPUH-
LUIIbI HA3HAYEHUS TAKOBOTO.

Tak, cpeu O0IIMX MPaBIII HA3HAYCHHS aJMHHACTPATUBHOTO HAKa3aHUS MOXKHO
BBIJICTINTH: Ha3HAYCHNE HAaKa3aHWs B Mpe/ieiax, yCTAHOBICHHBIX 3aKOHOM, TIPeycC-
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MaTpPUBAIOIINM OTBETCTBEHHOCTH 3a IAHHOE aIMUHUCTPATHBHOE MTPaBOHAPYIIIEHUE
B cooTBeTcTBHH ¢ KOAIl PD; 00s13aTenpHBIN yUeT XapakTepa COBEPIICHHOTO aJIMH-
HUCTPATHBHOTO MPABOHAPYIICHHS;, 00s13aTENbHBIN Y4eT TUYHOCTH BHHOBHOTO; 005~
3aTeNbHBIN yUeT UMYIIECTBEHHOTO ITOJIOKEHHS BHHOBHOTO (PH3UYECKOTO JIAIIA JTHO0
UMYIIECTBEHHOTO W (DJMHAHCOBOTO ITOJIOKESHHS FOPUINYECKOTO JIUIA; 00sI3aTeTbHBII
y4eT 0OCTOSTENBCTB, CMATYAIONIUX U OTATYAIOIINX HaKa3aHHE.

K cnenuanbHBIM e TpaBHiiaM Ha3Ha4YeHHs aAMHHHCTPATHBHOTO HaKa3aHUS,
ykazaHHbIM B CT. 4.1 KoAlIl PO, otHocsTCs:

— MpaBuiia Ha3HAYCHUS a]MUHUCTPATUBHOTO HAKa3aHUs 3a COBEPIICHUE aJl-
MUHHCTPATUBHBIX MPABOHAPYIICHUH B 00JaCTH 3aKOHOJIATEIbCTBA O Hap-
KOTHYECKHUX CPEJICTBAX, IICUXOTPOITHBIX BEIIECTBAX U 00 UX MPEeKypcopax
JUITY, TpU3HAHHOMY OOJIbHBIM HapKOMaHHeW JH00 MoTpeOsroneMy Hap-
KOTHYECKHE CPEJICTBA UITH ICUXOTPOTTHBIC BelllecTBa Oe3 Ha3HAaYeHHsI Bpadya
00 HOBBIE MOTEHIMATHHO OIMACHBIE IICUXOAKTHBHBIC BemecTBa (4. 2.1
cT. 4.1 KoAIl PO);

— MpaBWJIa Ha3HAYCHHS aJIMIHUCTPATHBHOTO HaKa3aHUS TIPU HAJTMYUU HCKITIO-
YUTEIBHBIX 00CTOSATEIBCTB, CBA3aHHBIX C XapaKTePOM COBEPIIIEHHOTO a/IMH-
HUCTPATUBHOTO MPAaBOHAPYIICHHUSI U €r0 TMOCIEICTBUAMHU, JTUIYHOCTHIO U
MMYIIECTBEHHBIM ITOJIOKEHUEM MPUBJIEKAEMOTO K aIMHHHCTPATUBHOM OT-
BETCTBEHHOCTH u3ndeckoro muina (4. 2.2, 2.3 ct. 4.1 KoAll PD);

— TMpaBWiIa Ha3HAYCHHS aJIMIHUCTPATHBHOTO HAKa3aHUS TIPU HAJTMYWUU HCKITIO-
YUTETHHBIX 00CTOSTEECTB, CBA3AHHBIX C XapaKTepOM COBEPIIIEHHOTO aIMH-
HUCTPATUBHOTO TIPABOHAPYIIEHHS M €TO MOCIEACTBUAMHU, UMYIIIECTBEHHBIM
1 (pHAHCOBBIM TIOJIOKEHNEM MPHUBIIEKAEMOTO K aIMUHUCTPATHBHON OTBET-
CTBEHHOCTH fopuamdeckoro numa (4. 3.2, 3.3 ct. 4.1 KoAIl P®D).

Bbonee toro, B 4. 5 cT. 4.1 KoAIl P® onpenernsiercs eme U MpUHIINAT CIIPaBEIIN-
BoCTH — «HHKTO HE MOXKET HECTH aIMUHUCTPATUBHYIO OTBETCTBEHHOCTD JIBAX/IbI
3a OJTHO M TO K€ a/IMUHUCTPATHBHOE TIPAaBOHAPYIIICHHEY.

B cBoto ouepenn, conepkanne ct. 60 YK PO B moaHOM 00b€ME COOTBETCTBYET
€€ Ha3BaHWIO U OTIpeNieNsIeT HCKIIIOYNTEIHHO 00IIMe Hadana Ha3HauYeHUsT HaKa3aHus,
KOTOPBIMH JIOJKEH PyKOBOJICTBOBATHCS CY/IbSI IIPH OTIPENIETICHUN KOHKPETHOTO BU/IA,
CpOKa M pa3Mepa Haka3zaHUs: CTIPaBeIIMBOCTh HaKa3aHWs; Ha3HAYCHNE HaKa3aHW B
npenesax, mpeaycMOTPEHHBIX COOTBETCTBYIOMIEH cTarbelt OcobenHoi gactn YK PO;
Ha3HaYeHUE HaKa3aHW ¢ yueToM monokennii Oomeit vactn YK P®; BO3SMOXKHOCTD
Ha3zHaueHHs Ooyiee CTPOTOro BHJIA HaKa3aHUS W3 YHCIA NMPEAyCMOTPEHHBIX 3a CO-
BEpIIIEHHOE MPECTYIUICHNE TOJBKO B CITydae, €T MEHee CTPOTHI BU HaKa3aHMs HE
CMOXET 00ECIIeYHTh JTOCTIDKEHHE IeNiell Haka3zaHWs; Ha3HaueHHUs Ooiee CTPOroro
BHJIa HAKa3aHUs, YeM MPETYCMOTPEHO COOTBETCTBYIOMIUMH CTaThAMU OCOOCHHOI
yactu YK PO, TobK0 B clly4yasix Ha3HAYEHWs HaKa3aHUs IO COBOKYITHOCTH MPECTY-
TUTIEHWH WJIM TI0 COBOKYITHOCTH TIPUTOBOPOB; 00sI3aTEIbHBIN yUeT XapaKkTepa U cTe-
MeHN OOIIEeCTBEHHOW OMACHOCTH MPECTYIUICHHS; 0043aTeNbHBINH y4eT JINYHOCTH
BUHOBHOTO; 00S3aTeIbHBIN y4eT 00CTOATEIhCTB, CMATYAIOMINX U OTATYAIOMINX Ha-
Ka3aHne; 00sf3aTeNbHBIA yUeT BIMSHUE Ha3HAYCHHOTO HaKa3aHWs Ha HMCIPaBICHUE
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OCYKJIEHHOTO; 00sI3aTeNbHBII yUeT BIUSHAS Ha3HAYCHHOTO HaKa3aHUsS Ha yCIIOBUS
JKU3HU CEMbH OCYKJIEHHOTO.

CrierinanbHBIMHE e MTpaBUJIaMU Ha3HAYEHHsI yTOJIOBHOTO HAKa3aHUS SBIISAIOTCA:

— Ha3HA4YEeHHE HaKa3aHW JINITy, TPU3HAHHOMY OOJIEHBIM HapKOMaHHEH (ompe-
JIEJIEHBI B crieTinaiibHON HopMe — cT. 72.1 YK PO);

— Ha3HAYCHUE HAKa3aHWS MPU HAIHYUU HCKIIOYUTEIHHBIX OOCTOSITEIHCTB
(ompenenenst B cT. 64 YK PO — «Ha3naueHue Oojiee MATKOTO Haka3aHUs,
YeM MPEeLyCMOTPEHO 3a JaHHOE TPECTYTIIICHUEY ).

3aKoHOATENFHOE OTIpe/IeNIeHHE MTPUHITHIA CTIPaBeTMBOCTH — «HUKTO HE MOXKET
HECTH YTOJIOBHYIO OTBETCTBEHHOCTh JIBAXK/IBI 32 OJTHO H TO JKE MPECTYIUICHUEY — JaHO
B 4. 2 cT. 6 YK P®. Kak BUHO 13 BBIIIECKAa3aHHOTO, 3aKOHOATEIBHOE OTPAKEHUE
0O0IIUX MpaBWII (Ha4all) Ha3HAYCHUsI HaKa3aHHs He TOJIBKO COAEPkKATeIbHO, HO U CTPYK-
TypHO, B YK P® Goee 000cHOBaHO.

B psity oOmmx mpaswi (Hayar) Ha3HAYeHUs HAaKa3aHWUs CIIelyeT TaKKe TOBOPUTh
00 00CcTOSATENBCTBAX, CMATYAIOIIMX U OTSTYAIOMINX aIMUHUCTPATUBHYIO OTBETCTBEH-
HOCTh (yrooBHoe HakazaHue). M 31ecs He OyJieM OCTaHaBIMBAThCsl HA XapaKTepH-
CTHKE TAKOBBIX, @ TIOTIBITAEMCS OTIPENIEIUTh MPaBHUiIa X y4eTa U KOHKPETHO-TIPH-
KJIQJIHOE BIMSHIE Ha MHINBUIYATH3AIHIO HaKa3aHUs — OIpeielieHHe KOHKPETHOTO
BHJa, CPOKa WK pa3Mepa HakasaHus. Cpa3y 3aMeTUM, YTO 3aKOHO/IaTeIbHbIE T0JI0-
JKEHHUSI OTHOCHUTENBHO y4eTa 00CTOSATENBCTB, CMATYAIOIINX U OTATYAIOIIUX aIMHUHH-
CTPAaTUBHYIO OTBETCTBEHHOCTH (yrojoBHoe HakazaHue), B KoAll PO u YK P® or-
HOCHUTEIFHO YHUBEPCAIN3UPOBAHEI.

Tax, cormacHo 4. 2 ct1. 4.2 KoAlIl PO, cynps, oprat, JOJKHOCTHOE JIMLO, pac-
cMaTrpuBaromye Aenao 00 aAMUHUCTPATUBHOM MPaBOHAPYLUICHUH, MOTYT MIPHU3HATDH
CMSATYAIOLINMH 00CTOSATENBCTBA, HE YKa3aHHble B KOAII PO nnn B 3akoHax cyOBek-
ToB Poccutickoit denmeparii 00 aTMUHACTPATUBHBIX MTpaBOHAPYIIEHUAX. CXoxkee
MIPaBUJIO ONpPEJIEJICHO U B YToJoBHOM 3akoHe (4. 2 ¢T. 61 YK P®). CoorBercTBeHHO,
u B KoAIl P®, u B YK P®:

— TepeyYeHb CMSATUAONINX OTBETCTBEHHOCTH (HaKa3aHUE) 00CTOATEIBbCTB SBIIS-

€TCSl OTKPBITHIM;

— MepeyeHb OTATYAIOIINX OTBETCTBEHHOCTD (HaKa3zaHHe) OOCTOSITENbCTB SIBIIS-
€TCsl 3aKPBITHIM (MCUEPIIBIBAIOIINM) T. €. CYJ] HE MOXKET ITPU3HATh B KAYECTBE
TaKOBOTO KaKOe-JIM0O MHOE OOCTOSTENLCTBO, He YKa3aHHOoe B 4. 1 cT. 4.3 KoAIl
P® (u. 1 ct. 63 YK PD).

[Tonoxxenust aAIMUHUCTPATUBHOTO U YTOJIOBHOTIO 3aKOHOAATENBCTBA OTHOCUTENb-

HO y4€eTa COCTOSIHHSI ONTbSTHEHHsI BAHOBHOTO B MOMEHT COBEPIIEHHUS a]MUHUCTPATUB-
HOTO IIPaBOHAPYIIeHNs (PECTYIUICHNUS ) TPH Ha3HAYSHNN HaKa3aHHS TaK)Ke HECKOJIb-
ko pazimnyarorcs. Tak, KoAIl P® Bener peub 0 COCTOSIHUN OINbSIHEHUS] BAHOBHOTO,
He yTouHsis, B omindue oT YK PO (u. 1.1 c1. 63 YK P®), npnuuny onbsHeHus — co-
CTOSIHUE OTbSIHEHUS, BBI3BAHHOE YIIOTPEOICHNEM aJIKOTOJIsl, HAPKOTUYECKHUX CPEJICTB
VI APYTUX OJypPMaHHBaIONINX BemecTB. OTHaKo 3aKOHOATe b COMUAAPEH 3/IECh B
TOM, YTO NIPU3HAHHUE COCTOSHUS OTBSHEHHS OTATYAIOIINM OTBETCTBEHHOCTH (HaKa-
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3aHHE) 00CTOSITETLCTBOM ITOCTABJICHO B 3aBUCMOCTh OT YCMOTPEHHS ITPaBOIIPHME-
HUTeNs. XOTS CTOUT yKa3aTh, YTO CIEIAHO ATO CBOEOOPA3HO:

— COCTOSIHUE OTIbSTHEHHSI TIPY COBEPIIICHUH aJIMUHICTPATHBHOTO TPaBOHAPYIIIe-
HUS y)Ke TIPU3HACTCS OTATYAIONIAM OOCTOSITEIIhCTBOM, & IPABONPUMEHHUTETh
(cymps, opraH, JOIDKHOCTHOE JIUII0), Ha3HAYAIONINK aJIMUHICTPAaTHBHOE Ha-
KazaHHWe, B 3aBUCHMOCTH OT XapaKTepa COBEPIICHHOTO aJMHHUCTPATUBHOTO
MIPaBOHAPYIIIEHHSI MOJKET HE TIPH3HATH JIAHHOE 00CTOSITEIBCTBO OTATYAIOIINM;

— COCTOSIHUE OIIbSIHEHUS TP COBEPIICHUH MPECTYIUICHUS B TIepedHe 00CTOs-
TEJIBbCTB, OTSATYArOINX Haka3aHue (4. 1 ct. 63 YK PD), He BKITIOYEHO, a Cy/Ibs
(cym), Ha3HAUAIOUIMI HaKa3aHWE, B 3aBUCUMOCTH OT XapaKTepa W CTEIeHH
0OIIEeCTBEHHOH OMACHOCTH MPECTYIUICHHSI, 00CTOATEIBCTB €r0 COBEPIICHUS
Y JTUYHOCTH BHHOBHOTO MOXET TPU3HATH OTATYAIONIUM OOCTOSATEIHCTBOM
JTAHHBIN (aKxT.

Bce-taku 3aMeTuM, 4TO CYIIHOCTB, C TOYKH 3PEHHS COAEPKAHHS YKa3aHHBIX
MIpeITICaHtiA, OTUHAKOBA, a pA3HUIIA, KAK HaM TIPEACTAaBISAETCs, 00yCIOBIIeHa HEKOI
3aKOHOAATEIHHON TpaauIluell pa3padOTYMKOB aIMUHUCTPATHBHOTO U YTOJIOBHOTO
3aKOHO/IATENbCTBA.

Ecnm oOcroaTenscTBO, OTATYAIONIEE HaKa3aHWE, MPEAYCMOTPEHO B KadyecTBe
KBaJTN(DUITUPYIOIIETO IPU3HAKA aIMIHICTPATHBHOTO ITPaBOHAPYIICHHS, JIN0O B Ka-
YecTBe MPU3HAKa MMPECTYIUIEHUS, OHO HE MOXKET YUUTHIBAThCS IPU Ha3HAYSHUH Ha-
KazaHusA B KauecTBe oTsryaromero (4. 2 ct. 4.3 KoAll P®; 4. 2 ct. 63 YK PD). D10
o011iee MPaBHUIIO TAK)Ke HE BIIOJHE YHHUBEPCATH3UPOBAHO.

Bo-niepBbix, KoAIl PO, onpeaensst aaHHOE IPaBUIIO, UMEET BBUY OTATYaroLIee
00CTOATEIHCTBO, MPETYCMOTPEHHOE B KaYECTBE JIUITh KBATU(PHUITUPYIOIIETO MPH-
3HaKa aJJMUHUCTPATUBHOIO npaBoHapyueHus. YK Pd, B cBoro ouepenb, FOBOPUT O
MIpHU3HAKE MTPECTYTUIEHHS BOOOIIE, KOTOPBIN B JAHHOM CITy4ae MOJKET ObITh KOHCTPYK-
TUBHBIM (BXOAHTH B 00s13aTENLHBIE SIIEMEHTHI OCHOBHOTO COCTaBa MPECTYIUICHNUS),
00 BBICTYIATh B Ka4eCTBE KBATU(UIIMPYIOMIETO NpHU3HAKa OCHOBHOTO COCTaBa
npectyruierns. OqHaKo, HaIpUMep, COCTOSTHNE OTbsTHEHHUSI BAHOBHOTO TIPU COBEP-
[IEHUH HEKOTOPBIX aIMUHUCTPATUBHBIX MPABOHAPYIIIEHUSX MOKET BHICTYIIaTh HE B
Ka4eCTBe KBATH(PHUIMPYIOIIETO, a B KaueCTBE KOHCTPYKTUBHOTO MPU3HAKA COCTABA!
cT. 11.9 KoAIl P® «YnpaieHue CyqHOM CyJOBOJUTEIEM WM UHBIM JULOM, HaX0-
JAIIUMUCS B COCTOSTHUM ONIbIHEHUS»; CT. 12.8 KoAIl P® «YnpaBienue TpaHCIoOpT-
HBIM CPEJCTBOM BOJHUTEJEM, HAXOMISIIUMCS B COCTOSHUU OIbSHEHUS, Iepeaada
YIpaBIeHUS TPAHCTIOPTHBIM CPEACTBOM JTHILY, HAXOISAIIEMYCSI B COCTOSSHUHU OITbsI-
HeHus» U p. COOTBETCTBEHHO, B 4. 2 cT. 4.3 KoAIl P® ciioBo «xBanudumupyroiie-
TO» CIIEYeT UCKIIOYHTD.

Bo-BTOpBIX, pacCMOTPEHHOE BBITIIE IPABMIIO (TTpeaycMoTpeHHoe 4. 2 cT. 4.3 KoAll
P®) pacnipocTpaHseTcst HCKITIOYUTENFHO Ha OTATYAIOIINe OTBETCTBEHHOCTh 00CTOS-
tenbeTBa. B YK PO 3710 ipemycmMoTpeHo kak i1st 00CTOSITENbCTB, OTATYAIOIINX HaKa-
3aHuWe, Tak ¥ A cmsrdaonmx (4. 3 cr. 61 YK P®). JlanHoe pemieHwue, 1Mo HameMmy
MHEHHIO, 00yCIIOBIIeHO TeM, uTo B YK P® otnenpHbIE cMsTUarOmIe 00CTOsSTEIhCTBA
MOTYT BBICTYTIATh B KAY€CTBE TIPU3HAKOB MTPECTYTUICHUS, HAITPUMED:
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— HapylIeHHUE YCIOBUI MPaBOMEPHOCTH HEOOXOIMMOM 0OOPOHBI UITH 3a/1epiKa-
HUS JIUIA, COBEPIIUBIIETO MPECTYIUICHHE, MOXET BBICTYNAaTh B Ka4eCTBE
CMSTUAIOIIETO HakazaHue obOcrosTenbeTBa (. «x» 4. 1 ¢t 61 YK PD), a
MOJKET SIBIIATHCSI KOHCTPYKTUBHBIM MTPU3HAKOM YOUKCTBA TIPU TPEBEIIIEHUT
IPEEIOB HEOOXOAMMOI 00OPOHBI JTHOO NP PEBBIIIIEHUHN MEP, HEOOXOAMMBIX
IUIsl 3a/1epyKaHus Tnna, copepimiiero npecrymienue (ct. 108 YK PD);

— TMPOTHUBONPABHOCTH MIIK aMOPATHHOCTH ITOBE/ICHUS MTOTEPIIEBIIETO, SIBUBIIIC-
TOCs IOBOJIOM IS IPECTYIUICHUS, MOXKET BBICTYIIATh B KQUECTBE CMSTYal0-
IIeT0 HaKa3aHue oO0cTosATeascTBa (I «3» 4. 1 ¢T. 61 YK P®d), a MmoxkeT sB-
JSATHCSI KOHCTPYKTHBHBIM IIPU3HAKOM yOUHCTBA, COBEPIIIEHHOTO B COCTOSIHUU
ad¢exra (ct. 107 YK POD).

B KoAIl P® Hetr anMUHUCTPAaTUBHBIX MTPABOHAPYIIEHHH, B KOTOPBIX ObI 00CTOS-
TENbCTBA, CMATYAOIINE aIMUHICTPATUBHYIO OTBETCTBEHHOCTD, U3 YHCIIA YKa3aHHBIX
B 4. 2 cT. 4.2 KoAll PO, sBisnmuch KOHCTPYKTUBHBIMHU JTHOO0 KBaTU(PHUITHPYIOITUMHU
MpU3HAKAMH.

Taroke B paMKax pacCMOTPEHHSI OOCTOSTENBCTB, CMTYAIOIINX I OTATYAFOIINX
OTBETCTBEHHOCTH (HaKa3aHWE), OTACITHLHO CTOMT BOMPOC 00 WX MPABOBBIX MOCIEI-
CTBUSIX. 3M1ECh HYKHO OTMETHTh, YTO CIIEIUATBHBIX MCCIEIOBAHUI OTHOCHUTEIHHO
MpaBUIIa yaeTa KOHKPETHO-TIPUKITATHOTO BITUSHIS HA MHIUBUTY AJTU3AIHIO HaKa3aHUs
00CTOATENBCTB, CMATYAIONIUX WM OTATYAIONINX OTBETCTBEHHOCTH (HaKa3aHWe), B
HayKe aJIMHHUCTPATHBHOTO IpaBa He Obu10. [IepBrIMU B 3TOM BOTIpOCE CTaJIH IIpe/I-
CTaBUTEIH YTOJIOBHO-TIPABOBOM HAayKH, B CBSI3H C UeM Oy/IeM OIMPATHCS Ha YTOJIIOBHO-
TIPaBOBBIC Pa3pabOTKH JaHHOM MPOOIEMEL.

Pemmenne Bompoca o paBOBBIX MOCIENCTBUSIX 00CTOATENBCTB, CMATYAIOIINX FITH
OTATYAIOIINX HAKa3aHUE, TECHO CBA3aHO C TaK HA3bIBAEMOI KOHIENIIHEH BO3ME3THO-
r0 TIpaBoCyaus. Bo3aMe3qHOCTS 3/1ech 03HaYaeT MPOTOPIHNOHATBHOCTD FITH KPAaTHOCTh
HaKa3aHUs MPECTYTUICHHUIO, YTO SIBIISIETCS OTHUM M3 OCHOBHBIX YCIIOBHI OTPaHUICHUS
cynebHoro nponsBoia. OHUM U3 ITEPBBIX, TBITABIITNXCS 1, B IPUHIIAIIE, PEaTH30BaB-
LIUX 3Ty UACH0 Ha MPAKTUKE, IBISETCS HEMELKUN yUeHbIH-KpuMUHamucT A. deiiep-
0ax. B coOTBETCTBHH C €T0 yUEHUEM, CIIPEAIIONArajoch, 9YTO 3aKOHOIATENh PeIyC-
MOTPHT BCE OOCTOSTEIHCTBA, BCTPEYAIOIINECS B )KU3HU U MOTYIIINE BIHUATH HA BO3-
BBHINICHUE WJIM MOHM)KEHWE HOPMaJIbHOTO HAaKa3aHUs; MPEAINoiaraloch Jaxe
BO3MOYKHBIM MTPHOIM3UTENHHO OIICHUTH 3HAYCHNE STUX OOCTOSTENBCTB, T. €. OTIpe/ie-
JUTH B 3aKOHE, HACKOJIBKO HAJTMYHOCTH TOTO WM JIPYTOTO M3 HUX MOXKET U3MEHSTh
3aKOHHYIO MEpY OTBETCTBEHHOCTH» |5, ¢. 382]. CTOUT OTMETHTB, 4TO pa3paboTaHHas
Deitepbaxom cuctema (1o onpeaeneHuto M. 5. DoWHUIIKOTO — MTepevHeBas CHCTEMa
[7, c. 96]) HamuTa cCBOE OTpaKEHUE HE TOJHKO B HEKOTOPHIX HEMEIIKHMX KojeKkcax (Ha-
npumMep, YinoxxeHun baBapckom 1813 1), HO U B pOCCHHCKOM YTOJIOBHOM 3aKOHO/IA-
TEIbCTBE TOTO BpeMeHH! (YJIOKEHUH O HaKa3aHUSAX YTOJOBHBIX M MCIPABUTEIBHBIX
1845 r.). D10 y4eHue, paBHO KaKk ¥ COOTBETCTBYIOIIHNE 3aKOHOAATEIBHBIE PEIeHNS,
npakTuuecku cpasy noasepriuck kputuke. Tak, H. C. Taranues nucan: «Ho kak Hu
ObLIa MICUXOJIOTHYECKH OCTPOYMHA U, MO-BHIMMOMY, BCEOOBEMITIONIA 3T MOTIBITKA,
Onaromaps TamaHTy ee IaBHOTO npencTaBuTens deiiepbaxa oHa oka3anach HECOOT-
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BETCTBEHHOH >KUTEHCKUM TpeOOoBaHUSM. MOXKHO OBLJIO €Ile YCTAaHOBHUTH B 3aKOHE
pasMmep mpaB CyAbH NMPU U3MEHEHHH HOPMAJBHOTO HaKa3aHHs, HO HECPaBHEHHO
TpyaHee OBLIO JaTh MCUEPITBIBAIOIINH TIepeueHb BCEX Pa3HOOOPa3HBIX YCIOBHM, KO-
TOpPBIE MOTYT OTTEHATh BAHOBHOCTD,  COBEPIICHHO HEBBIITOJIHUMO OBIJIO CTPEMIICHUE
a priori OIEHUTHh OTHOCHTEIHHOE 3HAYEHHE ITHUX YCIOBHH B KaXJIOM OTIEIHHOM
ciayqae» [5, c. 382]. . 5. ®oiHULIKHI 10 TOBOAY NEPEUHEBOM CUCTEMBI CMSTYAIOIINX
00CTOSITENLCTB, MPUHATON B 3ak0HOAATEIbCTBE Poccuu o 1864 1., 3amedarn, 94To oHa
«...y Hac ObLTa TeM OoJiee HEyMeCTHA, YTO JISCTHHUIIA HaKa3aHWH MPE/ICTABISUIACH B
BBICIICH CTENCHU IPOOHOM M CTETIeHN HaKa3aHWi Kpaitne Mmenkumm» [7, c. 97]. Ilpu
9TOM OH IpoaoJDKai: «Eciu cyn BcTpedasncs ¢ 00CToATeIbCTBAMHU, 3aKOHOM HE TIPe/I-
YCMOTpPEHHBIMH, TO MOT XOJIaTallCTBOBaTh O CMATYCHUHU HaKa3aHUH TOILKO B TIOPS/I-
Ke romMusIoBaHus» [ 7, ¢. 97]. B nporuBoBec Teopun Deiiepbaxa «sBriiach hpaHIly3cKas
CUCTEeMa 00CTOATENBCTB, CMATUAIOIINX BUHY, IIEPEIe/AlIas ¢ HEMHOTMUMH U3MEHEHH-
SIMH, HECMOTPS Ha CHJIbHBIC BO3Pa)KEHHS MPOTUB HEE, IMOYTH BO BCE EBPONCHCKHUE
KOZIEKCHI» [5, ¢. 382], B TOM UmcIIe HaIIeamas OTpaXeHUEe B YCTaBe O HaKa3aHMSIX,
HaJlaraeMbIX MUPOBBIMU Cy/bsiMu 1865 1. BBeneHue 3T0# CUCTEMBI ONPEIeTSIOT Kak
MIePEeBOPOT B ATOM Borpoce [7, ¢. 96]. B Hanbosee o01ieM BUIE CYTh €€ CBOAMIACH K
CIIEIYIONIEMY: 3aKOHO/IATeNh B OOJBIIIMHCTBE CIy4Yae YCTaHABINBAET OTHOCHTEIHHO
OTIpe/IeNICHHbIC CAHKIIUH, 3aMpelaeT «BBIXOM» 33 €€ BEpXHUI Ipeien (KpoMe ciryda-
€B TIOBTOPHOT'O COBEPIICHHUS MMPECTYIUICHHUS JINOO0 COBEPIIIEHHS TAKOBOTO JOIDKHOCT-
HBIM JIUIIOM); OIIPEJICIIICT MPUMEPHBIN MepeueHb CMATYArOIINX 00CTOSITeIbCTB, Ha-
JUYHE KOTOPBIX TIO3BOJISLIIO TTOHIDKATH Hakazanue |5, ¢. 383]. Takas cucrema Ha3Ha-
YeHHs HaKa3aHWs B HayKe MOJIy4niia Ha3BaHUE «IIpUMeEpHas cucteMay» [7, c. 96].
CTOUT OTMETHTH, YTO OCHOBHBIC HJIEH ATHX JBYX CUCTEM JIEMOHCTPUPYIOT CBOIO
JKU3HECIIOCOOHOCTh M B Haie Bpems. Tak, HopBexckuii kpumuaonor H. Kpuctu
MUILIET OTHOCHTEJILHO MCIIOJIb30BAHUS TIEPEYHEBOH cUCTeMBbl: «KoMIbIOTEpHI pac-
TMOJIararoT HeOTPaHMYEHHBIMI BOZMOKHOCTAMU. OHI MOTJIH OBI 00€CTIEYUTH MOPSIIOK.
OHu MOTIIN ObI COSJTMHHUTH BCE 3HAYUMBIC CBOWCTBA UHIMBHUJIOB U JIaTh TOYHBIH MTPO-
THO3 BEPOSITHOCTH peluIuBa. B To e camoe BpeMsi OHU MOTJIH Obl y4eCTh BCE BaXK-
HBIE XapaKTEPUCTUKU MPECTYIUICHUS, a TaK)Ke€ COOTBETCTBYIOIIHE CMATYAMOIINE U
OTATYAIOIINE OOCTOSTEILCTRBA. SHAYCHHUE KAXKI0T0 (DAKTOpa MOJTYyYHIIO ObI TPE/IyCcTa-
HOBJIIEHHBIH Becy [4, ¢. 61-62]. 1 nanee: «210 HE yTONHSL. — YTBEPKIAET OH. — DTO
cucrema, paspadorannas . lortdpenconom, JI. Bunkuncom u I1. Topmanom (1978)
s genepanpaoro CoBera Mo yCJIOBHO-TOCpOoUHOMY ocBoOOXAeHU0 B CIIIA B
CBSI3U C HEOOXOAMMOCTBIO MTPHHUMATh pPElIeHUs: 00 yCIIOBHOM OCBOOOXKICHUU 3a-
KITIOUEHHBIX, MOJYYHBIIUX HEONpEIeIeHHOEe HaKa3aHue. Takas cucreMa MIMPOKO
ucnoinbzyercs» [4, ¢. 62]. CTOpOHHUKOB IEPEUHEBOM CUCTEMBI MOKHO HAUTH U Cpe-
I COBPEMEHHBIX OTEUECTBEHHBIX YUeHBIX. Tak, HalpuMep, camy ee HJer0, HO Mpu-
MEHHUTEIRHO K pa3paborke cankiuit, Bocupursut C. B. bopomun [1]. CymHOCTS ero
NpeATIoKEHHS MOYKHO CBECTH K CJICAYIOIEMY: CpeIy MPU3HAKOB COCTABa MPECTYILIE-
HUSI OH BBIJICJISIET OCHOBHBIC CEMb U KQXK/IOMY U3 HUX YCTaHaBIMBAET CBOCOOPA3HYIO
KpPaTHOCTH B Oaiiax (HarmpuMep, o Mpu3HaKy GopMbl BUHBI: HEOPEKHOCTh — OT +1
JI0 +2; caMOHaJIeTHHOCTh — OT +2 110 +4; cMelianHast popMa BUHbI — OT +2 110 +4;
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KOCBEHHBIN yMbICeT — OT +6 110 +9; mpsimMoit ymbicen — ot +7 mo +10 [1, c. 80]); B
3aBHCUMOCTH OT KoJruecTBa 6aioB (B mpeaenax ot 10 go 35) onpenenseT cTeneHb
TSDKECTH NMPECTYIUIEHUS U COOTBETCTBYIOLLYIO caHKuuio [1, c. 75-88]. A. I1. Ko3nos,
kputukytommii yuenue C. B. Bopoauna o mocTpoeHnn yroloBHO-TIPABOBBIX CAHKIIUH
[2, c. 112-127], mpennaraet WHOM IMyTh UX CO37aHUA. B OCHOBY CBOI KOHIICTIIINHA OH
3aKJIa/IBIBACT CJICAYIOIINE KPUTEPUU [TOCTPOCHHSI CUCTEMBI CAaHKIMN: COLIMATbHYIO
(KpUMHHOJIOTHYECKYI0) 00YCIOBIEHHOCTh MPECTYITHOTO MOBEACHHUS M HUEPaAPXUIO
00BEKTOB YTOJIOBHO-ITPABOBOM OXpaHbI (CHCTEMY OOIIECTBEHHBIX OTHOIICHH B IIe-
JIOM); CUCTEMY BHJIOB MPECTYIUICHUH M CHCTEMY 3aKOHOJATEILHO OTpEIeIeHHBIX
HakazaHuil. [lpu ompeneneHnn B3anMO3aBHCHMOCTH TPEEIOB CAHKIIUU OT 3THUX
KPHUTEPUEB OH 00pamaeTcs K KOHKPETHBIM COLMATbHO-MOIUTHYECKUM, SKOHOMHYE-
CKHM, IOPUANYECCKAM B UHBIM oOcTosiTenbeTBaM [2, ¢. 149-265]. A »to, mo cytu
CBOEH, €CTh HE UTO MHOE, KaK OTPaXCHHE MPOTIOPIIMOHAIEHOU (TIEpEUYHEBOI) CHCTe-
MBI (CUCTEMBI KpPaTHOCTH). [IprBeeHHBIE MHEHHUSI CBUJCTEILCTBYIOT O TOM, YTO
pasymHas (hopManm3anys 3aKOHOB B YaCTH HAa3HAYCHUS HAaKa3aHUS — SIBIEHUE T10-
JIe3HOE U Ja)Ke HEOOXOIMMOe.

[MombITaemcs onpeneuTh KOHKPETHO-TTPUKIIAJHOE BIMSHUE HA WHIHBHyaJIH-
3aIIMI0 HAKa3aHUS CMATYAIOIINX WK OTATYAIOIINX 00CTOSTEhCTB. B ropuandeckoit
JUTEpaType AaBHO PELICHO, YTO MPU OTCYTCTBHH TAKOBBIX IPUMEHECHHUIO ITOJIICIKUT
cpemHee (THIUYHOE WM HOPMAaJIbHOE) HaKa3aHWe, PACIION0KEHHOE MEXKTY «IIOJFO-
caMu TpaHUIl CAHKIIWH, T. €. B ee MeauaHe» [6, c. 370]. Kpome Toro, B Hayke oO1ie-
MIPUHSTO, YTO CMATYAIONINE W OTATYAIONINE HaKa3aHHe OOCTOATENHCTBA CIIOCOOHBI
noriomare Apyr apyra. UHeIMu cioBaMu, J1000€ OAHO M3 CMATYAIOmUX 00CTOs-
TEJIBCTB PAaBHO OJJHOMY OTSTHarolieMy, 1 Hao0opoT. BmecTe ¢ TeM 3akoHOJaTenb
OTIpe/IeIISIET CMATUAIOITNE OOCTOATENBCTBA, TPELyCMOTPEHHBIE B I1. «¥» U (WIIH) «K»
4. 1 ct. 61 YK P®, B kauecTBe Oosice 3HAYMMBIX, HOO CBSA3BIBAET C HUMHU HACTYILIC-
HHE OTpeneieHHBIX TocnencTBuil (cT. 62 YK P®). C mpyroif CTOpOHBI, peIaKITUs
cT. 62 YK PO BBI3BIBaCT HEKOTOPHIC 3aTPYAHEHHUS OTHOCHUTEIBHO MPUMEHEHHUS
OTIpeIeTIEHHOTO B Hell mostoxkeHus [6, c. 392-393]. Tak, eciii OTCyTCTBYIOT OTST4a-
I0Ie O0OCTOATENbCTBA, MTPABOIPUMEHHUTENb YK€ HE MOXET BBIUTH 3a MeIuaHy
CaHKIIMU CTaThU. Eciu jke NMEI0T MeCTO cMsTyalolue 00CTOsTebCTBA, HaKa3aHUe
JIOJDKHO OBITH MEHBIIIE MenuaHbl. A B cT. 62 YK P® 3akoHOIaTEIIb TOBOPUT O TOM,
YTO MaKCHMaJIbHOE HaKa3aHUE TPU HAJMYHUU CMSTYAIOIIUX OOCTOSTENBCTB (I1. «1»
u () «x» 4. 1 ct. 61 YK PD) He MoXxKeT mpeBbIIaTh IByX TPETeil MAaKCHMATHHOTO
CpOKa MM pa3Mepa Haubosee CTPOroro BU/ia HaKa3aHusl, IPeyCMOTPEHHOTO COOT-
BeTcTBYMOIIeH cTathelt OcoOeHHOM yacT YK P®. YunrteiBas npaBuiia, BbIpaboTaH-
HbIe IOPUANYECKON Teopuel, mpu npumeHeHUH 4. 1 ct. 62 YK P® Heobxomumo
OTIPENeIISATh BEPXHUI Ipees B 2/3 oT MenaHbl CAaHKIMK cTaTbt OCOOCHHON YacTh
YK P®. Hammpumep, npu ipoctom youiictse (4. 1 ¢T. 105 YK P®) u mpu oTcyTCTBUN
CMSTYaIOIUX MM OTATYAIOMIMX HaKa3aHUEe OOCTOSTENIbCTB, OKOHYATEIbHOE HaKa-
3aHUE JOJKHO COCTaBUTH 10,5 JeT nuimieHus cBOOOABI (UTO SIBISETCS MEIUAHOU
canknuu 10 4. 1. ct. 105 YK P®). CoorBercTBenHo, 2/3 ot 10,5 net paBHo 7 rogam
(npu npuMenenuu 4. 1 ct. 62 YK PO).
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Bwmecre ¢ Tem npaBuna ct. 62 YK P® no3BossioT NpOU3BECTH OLIEHKY CTEIIEHU
3HAYMMOCTH 00CTOSATENBCTB, CMATYAIONINX MM OTATYAIONINX Haka3zaHue. Mcxons u3
MIPaBUJI JIOTUKU U OCHOBBIBASICH Ha MONIOkKEHUsX cT. 62 YK PO, a «u3zganubiii yro-
JIOBHBIN 3aKOH BCET/IA MOJIOH W, TTI0 MBICITH 3aKOHOJATeNsI, JocTaroden» [3, c. 187],
MOJKHO OTIPEIETUTh YTOJIOBHO-IIPABOBYIO 3HAUUMOCTh OT/IEIBHO B3STOTO (CMATYAIO-
IIETO WK OTSTYAOIIET0) 00CTOSATENbCTBA. ECii 00CTOATEILCTBA, YKA3aHHBIC B I1. 1)
u (mmm) «k» 4. 1 cT. 61 YK PO, no unee 3akoHOmaTeNs B CBOCH COBOKYITHOCTH CIIO-
COOHBI MOHU3HUTH HaKa3aHue Ha 1/3 0T MaKCHMaJIbHOTO CPOKa WK pa3Mepa Hanbosee
CTPOTOTO BH/Ia HAKAa3aHMS, IIPETYCMOTPEHHOTO COOTBETCTBYIONIEH cTarbeit OcobeH-
Hoit yactu YK P®, To, ciaenoBaTenbHO, KaXK0€ U3 HUX OLEHUBACTCS B pa3Mepe OT
1/3 no 1/6 ot Takoro makcumyma. Mcxo/ist 13 TIOJIOKEHUST PABEHCTBA OT/IEIBHO B3si-
TOTO CMSTYAFOIIIETO OOCTOSATEIECTBA MEXK/TY JTFOOBIM IPYTUM, KaK CMSATUYAIOIIAM, TaK
U OTATYAIOIINM, MOJKHO CIeJIaTh BBIBOJ, YTO JII000E U3 CMATYAIOMINX OOCTOSATEILCTB
CHIDKAeT HakazaHue ot 1/3 mo 1/6, a 11000€ U3 OTIr4arolmmX, COOTBETCTBEHHO, I10-
BbIIIaeT ero ot 1/3 1o 1/6 oT MakCMMaIbHOTO CPOKa MIIH pa3Mepa Haubosee CTporo-
ro BHJa HaKa3aHUs, NMPEAYCMOTPEHHOTO COOTBETCTBYIOImEH cTrarheit OcobeHHOM
gactu YK P®. 3nech He00X0anMO HEKOTOPOE yTOUHEeHHE. JlomycTuM, 9TO CMSATYal0-
[1e HaKa3aHue 00CTOATEIbCTBA OTCYTCTBYIOT, HO UMEIOT MECTO HECKOJIBKO OTAr4a-
FOINX, KAKI0C M3 KOTOPHIX YBEIWYMBACT HakazaHue oT 1/3 mo 1/6. 3xech merko
MOYKHO BBIWTH 32 BEPXHIOIO TPAHUILY CAHKIMH CTaTbu 0COOeHHOH yacT. Hanpumep,
MeanaHa caHkiuuu 1o 4. 2 cT. 105 YK P® cocrasnser 14 ner (e Geps B pacueT
CMEPTHYIO Ka3Hb WM IOKU3HEHHOE JINIIIeHHe CBO00Ib1). B CBOIO 04epep, gaxe eciu
Opartb 1/6 oT MakcuMasIbHOTO pa3Mepa Hakazauus (20 JeT JUIeHUs: CBOOO/IbI), TO 3TO
pasusiercs 3,3 rogam. [losToMy B maHHOI cuTyannu (GaKTHYECKH BIUATH HA HaKaza-
HHUE MOTYT JIMIIb JABa OTArYaloINX 00CTOSATENHCTBA U He OoJiee TOro. AHamoruyHas
CUTYyaIHsI CKJIQJBIBACTCS MPH YUETE CMATUAIONINX OOCTOSATENBCTB, B Cllydae HeTpH-
MEHEHHUs nonokeHui ct. 64 YK PO.

OTO O/IMH Iy Th OIMPEAEIICHHUS CTENIEHN YTOJIOBHO-TIPABOBON 3HAYMMOCTH OTHEIb-
HO B3STOTO CMSTYAIOMIETO WM OTATYAOIIEr0 HaKazaHWe 00CToATeNhcTBAa. MOXKHO,
OJTHAKO, IPEJIOKUTH U MHOW. BOo3bMeM 3a OCHOBY COOTHOIIIEHUE Pa3MEPOB CaHKIIHH
crareit Ocooernoi yactu YK P®. Tak, MmakcumanpHas Mepa Haka3aHHUS 3a IPOCTOE
youtictBo (4. 1 cT. 105 YK P®) cocrasmnsier 15 et numenns cBoOo 6. Makcumab-
Has Mepa Haka3aHus 3a YOUHCTBO IPU NPEBBIIICHUHU NPEICIOB HEOOXOUMOM 000-
possl (4. 1 ct. 108 YK P®) onpenenena B 2 roxa numienus cBoooas!. 2 roga u 15 et
COOTHOCATCS B Tiportopuu Kak 1 : 7,5 unm 1/7,5. CnegoBarenbHo, Ipr TPUMEHEHHH
TaKOTO CMATYAIOIIETO HaKa3aHNe OOCTOSATENHCTBA, KaK «COBEPIIIEHUE TTPECTYTUICHHS
[IPY TIPEBBIICHUH MPEAETIOB HEOOXOANMOW 0OOPOHBI», OHO JOJKHO CMSTYarh Ha-
KazaHue Ha 1/7,5 OT MakcHMaJIbHOTO CPOKa HMJIM pasMepa Hanbojee CTPOroro Bujia
HaKazaHUs, MPEeyCMOTPEHHOTO COOTBETCTBYIOIIEeH crarheit OCOOCHHOW YacTu
YK P®. MakcumanbHble MEpPBI HaKa3aHUs 3a «IIPOCTOE» MPUYHMHEHHE TAKKOTO Bpe-
na 3710poBbio (4. 1 ct. 111 YK P®) 1 3a npryrHEHrEe Takoro Bpe/ia MpH MPEBHIIIEHUN
npeaenoB HeoOxoanMoit 060poHs! (4. 1 ct. 114 YK P®) cootHOCsATCs Kak 1 : 8 u T. 1.
Ho 31ech MBI «HaThIKaeTcs» Ha BEChbMa 3HAYMMOE TPEMSATCTBUE, KOTOPOE CBOIUT
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«Ha HeT» BCIO JIOTHUKY UccienoBanus. OnpeesieHHOe BBIIIE PaBUIIO, COIIACHO KO-
TOPOMY OTJIEIIBHO B35ITO€ CMSTYalollee WM OTATYAIoIIee 0OCTOSITENbCTBO PABHO
T000MY JpyToMY, IPY KOHCTPYHPOBAHWUH CAHKIIHIA cTaTel 0COOCHHOM YacTH BUIMIMO
He cobmrofanock. HanpumMep, MakcuManbHas Mepa Haka3aHus 32 yOUCTBO pH Tpe-
BBITIICHHUH TIPE/ICIIOB HEOOXOAMMOM 000POHBI YCTAaHOBJICHA B 2 TO/IA IUIIICHUS CBOOO-
Ibl (4. 1 ct. 108 YK P®), a TakoBast 3a yOUHCTBO, COBEpIIEHHOE IPU NPEBBIICHUH
Mep, HeOOXOIUMBIX JIJIsI 3aJIepyKaHus JTHIA, COBEPIIHMBILETO PECTYIICHHE, OTIpeie-
neHa B 3 roga (4. 2 ct. 108 YK P®). U 31eck yxe mporopiins HeCKOJIbKO MHAS —
1:5(1/5). [Ipruem 3TOT IpUMeEp HE STUHUYCH. XOTs 3/I€Ch JKE MOXKHO 3aMETUTh, YTO
IPONOPLMS HAKA3aHUI MEXILy MPOCThIM U NPUBWJIETHPOBAHHBIM NIPECTYIIIICHUSIMU
TaKxe Koneosercs B npeaenax ot 1/4 no 1/8. C npyroit CTOpOHbI, TPOMIOPIMS MEXKITY
MaKCHUMaJIbHBIMUA MEpaMHy HaKa3zaHUs 3a «pocroe» youiictso (4. 1 ct. 105 YK PO)
u kBanuunpoBanHbiid ero BuA (4. 2 ct. 105 YK P®) abcomoTHo apyrast — 15 et
k 20 rogam wiu 1/3,3. CiieioBaTenbHO, EPBBIH MOX0J TTO3BOJISICT ONPEACTUTD (PUK-
CHUPOBAHHYIO CTEIICHb YTOJIOBHO-IIPABOBON 3HAYMMOCTH CMSTYAIOLIETO WM OTArya-
IOIIET0 HakazaHue odcrostenscTBa (oT 1/3 mo 1/6). B cBsi3u ¢ 3TUM CTOUT OT/AATh
MIPENOYTEHHE TIEPBOMY PEIICHHUIO, TOCKOJIbKY KaueCTBO caHKINK OCOOSeHHOM YacTH
YK P® (ux paccornacoBaHHOCTb ¢ nosnokeHussMu O6meit yactu YK PO, a paBHO
MEXKIy c000il) BBI3BIBAET MHOKECTBO HApPEKAHHI B aJipec 3aKOHOAATEIIs.

Taxum 00pa3zoM, B HENIX eInHO00pasns CyleOHON MPaKTUKKA MOXHO TIPEIIo-
JIOKUTH (PUKCHPOBAHHYIO CTEIICHb YTOJIOBHO-TPABOBON 3HAYMMOCTH CMSTYAIOIIETO
WIN OTArYAIOIIEro HaKa3aHue 00CTOATENbCTBA — «OLIEHUBATh» ero ot 1/3 1o 1/6 ot
MaKCHMaJIbHOH Mepbl HakazaHus 1o cankuuu OcobenHoit yactu YK P®. Oto npa-
BUJIO MO>KHO PaclpOCTPaHUTh U Ha Mpoliecc Ha3HAYeHUs aJIMUHUCTPAaTHBHOTO Ha-
Ka3aHMsL.
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Abstract

The article looks into the general rules (or general foundations) of inflicting the admin-
istrative and criminal punishments. The author concludes that the legislative reflection
of the general rules (foundations) of punishment inflicting is both more substantial and
structurally drawn in the Criminal code of the Russian Federation, than in the Code of the
Russian Federation about administrative offenses. The circumstances of softening and
aggravating the administrative responsibility (and the criminal penalty) are analyzed. It is
noted that the legislative provisions in this part are rather universalized. Then the author
defines the rules for the accounting of the softening and aggravating circumstances and their
influence on the punishment individualization by defining a certain type, term or length
of a punishment. It is noted that the reasonable formalization of laws regarding the
punishment inflicting is a useful and even necessary phenomenon. Based on Article 62
of the Criminal Code of the Russian Federation, the author offers the option of determining
the criminal and legal importance of a single taken (softening or aggravating) circumstance.
For the sake of uniformity of jurisprudence, it is offered “to estimate” the fixed degree
of the criminal and legal importance of the circumstance softening or aggravating a penalty
ranging from 1/3 to 1/6 from a maximum penalty according to the sanction of Special part
of the Criminal Code of the Russian Federation. It is possible to refer the rule to the process
of inflicting the administrative punishment as well.
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