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The Non-Proliferation Treaty (NPT) is an international treaty that should be implemented
during both peace and wartime. However, the obligations included in the treaty are
dependent upon states’ attitudes regarding other issues. Non-use of nuclear weapons
is directly related to negotiations done for the purpose of non-proliferation of nuclear
weapons, non-production or accumulation by other means and disarmament. In our
day, prevention of the proliferation of nuclear weapons has been one of the issues of
international law.

The present study is of crucial significance due to its endeavor to clarify the general
principles of Humanitarian Law in a relationship to the threat of nuclear weapons’ up to
now, a special norm;, significantly limiting or completely prohibiting the use of nuclear
weapons, has not been accepted in international law. However, customary international
humanitarian law regarding the use of nuclear weapons holds great value because of its
purpose in eliminating nuclear weapons as a means of war through ascertaining their
non-use and also appeasing the importance of nuclear ascendancy. In this respect, the
NPT regime and its relationship with international humanitarian law will be discussed.
Firstly, the NPT background, formation, main objectives and principles will be analyzed.
In order to evaluate the relationship between the NPT and humanitarian law, the
humanitarian obligations in general, humanitarian obligations in the context of the
NPT and fulfillment of these obligations under the NPT should be studied. One of the main
parts of the study is nuclear disarmament obligation included in the NPT. In this section,
nuclear disarmament obligation in the context of the NPT and the legal framework of
possible, general and comprehensive disarmament will be examined.
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1. Introduction

A specific norm that substantially restricts the use of nuclear weapons or
eliminates completely these weapons has not been accepted in international law so
far. However, the principles and fundamental rules of international humanitarian law
applicable to nuclear weapons are also rules of customary international law. These
rules are very significant in terms of reducing the importance of nuclear superiority by
removing the function of these weapons as a‘means of warfare’resulting in the non-
use of nuclear weapons. Actually, the concerns about humanitarian consequences
of nuclear weapons have been highlighted in the Treaty on the Non-Proliferation of
Nuclear Weapons (NPT)." In accordance with the NPT's preamble ‘the parties to the
Treaty [considers] the devastation that would be visited upon all mankind by a nuclear
war and the consequent need to make every effort to avert the danger of such a war and
to take measures to safeguard the security of peoples.

Taking into account, the destructive impacts of nuclear weapons on human
beings after the devastation of Hiroshima and Nagasaki in 1945, the humanitarian
impacts of nuclear weapons have been the subject of much discussion recently. Use
of nuclear weapons at any time and under any circumstances, as well as a permanent
drain on human and natural resources constituted by nuclear arsenals, will lead to
humanitarian disaster.

' Treaty on the Non-Proliferation of Nuclear Weapons (NPT), New York, June 12, 1968.
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The obligations of disarmament and the elimination of nuclear weapons have
been included in Article VI of the NPT. Unfortunately, the fulfillment of these
obligations has not practically been realized. The obligation of nuclear disarmament
is an accepted norm by all states that has been concluded in the United Nations
General Assembly’s first resolution adopted on 24 January 1946.” The resolution
has elaborated on the goal of eliminating nuclear (atomic) weapons and all other
major weapons ‘adaptable to mass destruction.* Accordingly, it can be said that the
nuclear disarmament for international peace and security has long-since become
an obligation under international law. Nuclear disarmament is one of the most
important three pillars — disarmament, non-proliferation and peaceful use - of the
NPT which was signed on July 1, 1968, and entered eforcement in 1970.

The main objective of the study is evaluating the implementation in good faith of
the disarmament obligation by the states as a key element of the non-proliferation
regime and the relationship between nuclear weapons and fundamental rules of
humanitarian law applicable to weapons of mass destruction, especially nuclear
weapons. For this purpose, Advisory Opinion of the International Court of Justice
(ICJ) on the Legality of the Threat or Use of Nuclear Weapons (1996) will form the
basis of the present study. In the light of what was mentioned above, the NPT, which
is the basis of the existing global non-proliferation regime, has been given particular
weight in this study.

2. NPT and Humanitarian Law

2.1. Formation of NPT, Its Main Objectives and Principles

The United States, as the first country to produce nuclear weapons, first used
them in Hiroshima and Nagasaki of Japan. However, when the United States
came face to face with the effects of this technology, it asked for prevention of
nuclear weapons’ proliferation and in this accordance, it refused to share its nuclear
information with other states and kept it secret. In 1949, after the Soviet Union (USSR)
attained the capacity to develop nuclear weapons, the United States (the US) shared
its technological developments regarding nuclear weapons, for the first time, with
its ally; England. After the United States’ decision to share its nuclear information,
anuclear proliferation race began. Thereafter, testing process of the nuclear weapons
began. As a result, following the United States, SSCB, England and France realized
their first nuclear tests. During the early 1960s, in a study done byorder of the US
president, John F. Kennedy, in the coming 20 years, which would be up to the 1980s,

United Nations General Assembly, Establishment of a Commission to Deal with the Problems Raised
by the Discovery of Atomic Energy, A/RES/1(l), 1st Session (Seventeenth Plenary Meeting), Jan. 24,
1946, available at <http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/1(l)> (accessed
Dec. 10, 2015).

> 1d.,9.5(c).
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almost 40 states were expected to be able to produce nuclear weapons.* This issue
caused a lot of concern especially for the US and USSR. Moreover, a consensus had
not been achieved between the two states concerning non-proliferation of nuclear
weapons. This had been the case until 1964 when the People’s Republic of China
performed its first nuclear weapons’test. However, since this date the US and USSR
have come to be on the same side. Having begun with Ireland’s attempts under
UN nuclear disarmament and because of ongoing negotiations, the Nuclear Non-
Proliferation Treaty (NPT) was opened for signature on July 1, 1968. Proposed by
Ireland, it has been signed by a majority of sovereign states. The NPT, whose main
purpose is to prevent the proliferation of nuclear weapons, developed through
the softening of the Cold War. Except for the United Nations Security Council’s
five permanent members, all the states who have signed the NPT are forbidden to
accumulate nuclear weapons (Article Il). By signing this Treaty, nuclear powers have
accepted to give technical support to those states, which seek peaceful nuclear
technology, to negotiate for nuclear disarmament, to decrease the number of nuclear
weapons and finally complete disarmament.

The non-nuclear-weapon states who intend to accumulate nuclear energy are
obliged to allow The International Atomic Energy Agency (IAEA)* to control nuclear plants
in order to make sure of preventing the conversion of nuclear materials into weapons
(Article lll). States possessing nuclear weapons stipulate not to transfer nuclear weapons
to non-nuclear-weapon states and non-nuclear-weapon states stipulate not to accept
nuclear weapons if offered by armed states (Article Il and IlI).

Preventing the proliferation of nuclear weapons, disarmament and the peaceful
use of nuclear energy constitute the three main objectives of the NPT.

The NPT has accepted the advantages of nuclear technology used for peaceful
purposes but has not clarified if the same technology can be used in making nuclear
weapons. In this regard, the‘Nuclear-Weapon States’and ‘Non-Nuclear-Weapon States’
have been differentiated in the NPT. In the Treaty, nuclear-weapon states have been
identified as states, which have tested one nuclear weapon before January 1st, 1967.
At the time that the NPT was signed the five permanent United Nations Security
Council members: the US, USSR, Britain, France and China, were the five official

President Dwight D. Eisenhower’s Atoms for Peace program helped some 40 countries develop nuclear
power and research programs, while receiving pledges from all that such materials and technologies
would not be diverted to weaponary uses. See Sarah J. Diehl & James C. Moltz, Nuclear Weapons and
Non-proliferation: A Reference Handbook 14-16, 61 (2d ed., Santa Barbara 2008).

On 8 December 1953, at the United Nations General Assembly, the President of the United States of
America, Dwight D. Eisenhower, proposed the creation of an organization to promote the peaceful
use of nuclear energy and to seek to ensure that nuclear energy would not serve any military purpose.
Eisenhower’s proposals led to the creation of the IAEA and helped to shape international cooperation
in the civilian use of nuclear energy up to 1978, when a far reaching change in American nuclear law
signalled the end of Eisenhower’s programme of ‘Atoms for Peace’ For detailed information, see David
Fischer, History of the International Atomic Energy Agency: The First Forty Years 29-58 (Vienna 1997).
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nuclear-weapon states. India and Pakistan were known to have nuclear weapons and
Israel’s nuclear weapons were deemed to hold a strong suspicion. However, none
of these countries have signed the NPT. Before the emergence of the Treaty, the
states, which have exploded a nuclear device, would not give up this capability by
developing a controlled nuclear chain reaction. In Article VI of the NPT, despite the
statement that ‘Each of the Parties to the Treaty undertakes to pursue negotiations in
good faith on effective measures relating to cessation of the nuclear arms race at an early
date and to nuclear disarmament ..., these states have not allowed a provision that
would bind them. Some states, particularly India, have described this differentiation
inherent in the NPT as discrimination and clearly announced that it would not be
party to the Treaty and conducted its first nuclear weapons tests in 1974. Pakistan
also announced that it would not be a party to the NPT and carried out its first
nuclear test in 1998. These states are not party to the NPT thus do not have the
status of ‘nuclear-weapon states’ but rather are called ‘de facto nuclear-weapon states’
or'states which are going to get nuclear weapons.”

2.2. A General Overview of Humanitarian Obligations

Humanitarian law obligations have been the subject of debate in the 2010 NPT
Review Conference. Therefore, in order to understand and evaluate priorities in terms
of issues, we will need to look briefly at the 2010 NPT Review Conference.

In actual facet, the NPT Review Conferences are operations that have been carried
out for evaluation of the successes obtained in accordance with the objectives of the
NPT and in cooperation with a process for achieving these goals. This process would
succeed only if state parties act in accordance with the principle of ‘good faith” in
order to achieve common goals.

The good faith principle would be realized only by implementation of activities
that states have decided together. One of the key points of good faith principle was
codified at the 1969 Vienna Convention on the Law of Treaties. According to Article
26 of the Vienna Convention, ‘Every treaty in force is binding upon the parties to it and
must be performed by them in good faith.

Discussing humanitarian obligations of states in the Final Document of the
2010 NPT Review Conference is very important in terms of nuclear weapons. The
conference had serious concerns regarding the humanitarian consequences of
possible uses of nuclear weapons. In this regard, the Conference has stated: ‘The

® See generally‘De Facto Nuclear Weapons States and the NPT Regime’ (2013).

7 The principle of ‘good faith'’is one of the fundamental principles of international law, which governs

the formation, and the fulfillment of state obligations. According to Mohammed Bedjaou, former
president of the ICJ, ‘It (the principle of good faith) is the guarantor of international stability, because it
allows state A to foresee the behavior of its partner, state B, and thus makes it possible for the former to
align its behavior with that of the latter” See Mohammed Bedjaoui, Good Faith, International Law, and
Elimination of Nuclear Weapons: Keynote Address, available at <http://Icnp.org/disarmament/2008May
01eventBedjaoui.pdf> (accessed 15 Jan. 15,2016).
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Conference expresses its deep concern at the continued risk for humanity represented
by the possibility that these weapons could be used and the catastrophic humanitarian
consequences that would result from the use of nuclear weapons.” Firstly, France
requested the removal of this provision and the United Kingdom has declared that
it has suspicions on this issue. Furthermore, France has remained silent about the
implementation of humanitarian law on nuclear weapons with regarding evidence
which was presented to the ICJ in 1995. Even so, France has stated that there is not
definitive ban on this issue and finally, the use of nuclear weapons is permitted
during the implementation of the right to individual or collective self-defense.’
However, according to the 2010 NPT Review Conference, ‘The Conference expresses
its deep concern at the catastrophic humanitarian consequences of any use of nuclear
weapons and reaffirms the need for all states at all times to comply with applicable
international law, including international humanitarian law." Actually, in accordance
with this provision, the Conference has referred to ‘the applicable international
law’ But, the modifyication the term ‘all times, has led to some concerns. In fact,
referring to the ‘applicable international law’ is a sad situation. In this case, the
emergence of the controversies on self-defense, reprisal and ‘absence of applying
humanitarian law in peacetime’would undermine the theory that‘the use of nuclear
weapons is contrary to humanitarian law! However, international humanitarian law
is not the basis for the legality of nuclear deterrence policies. Even so, the ICJ has
emphasized that international humanitarian law is applicable to the deterrence
policy." Undoubtedly, prohibition of the threat or use of force in Article 2(4) of
United Nations Charter is applicable during wartime and peacetime. Referring to
the humanitarian disasters in the wake of the use of nuclear weapons is directly
connected to ‘comply[ing] with the applicable international law at all times. More
importantly, the states’ obligation to comply with the applicable international law
at all times is as much important as their obligations to comply with international

2010 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons: Final
Document, Vol. | Part | Review of the Operation of the Treaty, as provided for in its Article VIII (3), taking
into account the decisions and the resolution adopted by the 71995 Review and Extension Conference
and the Final Document of the 2000 Review Conference, NPT/CONF.2010/50 (Vol. 1), May 28,2010, 12, 1 80,
available at <http://www.un.org/ga/search/view_doc.asp?symbol=NPT/CONF.2010/50%20(VOL.I)>
(accessed Jan. 15, 2016).

President Bedjaoui presiding in the case in Legality of the Use by a State of Nuclear Weapons in Armed
Conflict (Request for Advisory Opinion Submitted by the World Health Organization) and in Legality of
the Threat or Use of Nuclear Weapons (Request for Advisory Opinion Submitted by the General Assembly
of the United Nations), Verbatim Record, Nov. 1, 1995, 66, available at <http://www.icj-cij.org/docket/
files/95/5943.pdf> (accessed Jan. 15, 2016).

2010 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons: Final
Document, Vol. | Part | Review of the Operation of the Treaty 19.

Advisory Opinion of the International Court of Justice on the Legality of the Threat or Use of Nuclear
Weaponsp, ICJ Reports (1996), 1 67, available at <http://www.icj-cij.org/docket/files/95/7495.pdf>
(accessed Jan. 16, 2016).
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humanitarian law. Therefore, France’s self-defense policy - the language used to
describe French nuclear policy is similar in many ways to that of Britain, with the
stated aim being to deter a potential aggressor who might threatens the country’s
‘vital interests’ — is contrary to Article 2(4) of the United Nations Charter.”

In light of the foregoing, the provision on humanitarian law that has been adopted
within the framework of the 2010 NPT Review Conference enhances the prohibition
of the use of nuclear weapons norm. Indeed, since the US used nuclear bombs on
Hiroshima and Nagasaki, the aforementioned provision having merged with the
obligation to non-use of nuclear weapons, strengthens the unconditional non-use
customary international law rule. In this context, the US Nuclear Posture Review
Report (2010) is remarkable. According to the Report, ‘it is in the US interest and
that of all other nations that the nearly 65-year record of nuclear non-use be extended
forever.™ After a while, President Obama and Indian Prime Minister Singh stated
that they would support the strengthening of non-use of nuclear weapon rule for
a period of 65 years. This statement has further strengthened the statement of the
US Nuclear Posture Review Report.”

In this regard, the declaration that former judges of the ICJ and experts of
international law and diplomacy signed in 2011 is also quite important. The Declaration
referring to the 1996 ICJ Advisory Opinion has spoken of ‘the nascent opinio juris’ of

116

‘a customary rule specifically prohibiting the use of nuclear weapons!

2.3. Humanitarian Obligations in the Context of the NPT

In order to evaluate the humanitarian obligations in the context of the NPT, we
should examine the Final Document of the 2010 NPT Review Conference.

In the Final Document of the 2010 NPT Review Conference, which was held in New
York, the Conference reaffirmed “the catastrophic humanitarian consequences of any
use of nuclear weapons and need for all states to comply with international humanitarian
law. This provision has been considered under the’Nuclear Disarmament/Principles
and Objectives’ section that has taken place in Part | of the Final Document with

Chirac Reasserts French Nuclear Weapons Policy, 82 Disarmament Diplomacy (2006).
P 1d, 948

Nuclear Posture Review Report, United States Department of Defence ix (2010), available at <http://
www.defense.gov/Portals/1/features/defenseReviews/NPR/2010_Nuclear_Posture_Review_Report.
pdf> (accessed 16 January 2016).

Joint Statement by President Obama and Prime Minister Singh of India (2010), available at <https://
www.whitehouse.gov/the-press-office/2010/11/08/joint-statement-president-obama-and-prime-
minister-singh-india> (accessed Jan. 16, 2016).

Vancouver Declaration: Law’s Imperative for the Urgent Achievement of A Nuclear-Weapon-Free World,
Vancouver: The Simons Foundation and the International Association of Lawyers against Nuclear Arms
(IALANA), 10-11 February (2011), available at <http://www.cpdnp.jp/pdf/Vancouver_Declaration.
pdf> (accessed Jan. 16, 2016).
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‘Conclusions and Recommendations for Follow-on Actions” headline. According to
the Final Document, the following statements have been put forward as conclusions
and recommendations for follow-on actions:

‘In pursuit of the full, effective and urgent implementation of Article VI of the Treaty on
the Non-Proliferation of Nuclear Weapons and paragraphs 3 and 4 (c) of the 1995 decision
entitled ‘Principles and objectives for nuclear non-proliferation and disarmament,”” and
building upon the practical steps agreed to in the Final Document of the 2000 Review
Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons, the
Conference agrees on the following action plan on nuclear disarmament which includes
concrete steps for the total elimination of nuclear weapons.®

The obligation to abide by humanitarian law ensures the realization of the initial
provisions of the NPT; because the obligation to follow the fundamental rules of
international humanitarian law - for example, unnecessary suffering, principle of
neutrality and rule of proportionality” — and implementation of these rules may
prevent the use of nuclear weapons. ‘The states concluding this Treaty, hereinafter
referred to as the Parties to the Treaty, considering the devastation that would be visited
upon all mankind by a nuclear war and the consequent need to make every effort to avert
the danger of such a war and to take measures to safeguard the security of peoples and
believing that the proliferation of nuclear weapons would seriously enhance the danger
of nuclear war™ thus have agreed upon the provisions of the Treaty.

Acceptance of the legal requirements and obligations related to the non-use
of nuclear weapons — thereby strengthening the illegitimacy of nuclear weapons -
could provide for the creation of secure conditions for nuclear disarmament and
disarmament negotiations. To this end, the provisions relating to nuclear disarmament
have been provide in the preamble of the NPT and Article VI of the Treaty. Disarmament
provision is understandable from the obligation undertaken by countries in the
context of the 2000 NPT Review Conference. In accordance with this obligation, *
Adiminishing role for nuclear weapons in security policies to minimize the risk that these
weapons will ever be used and to facilitate the process of their total elimination.”'

" NPT/CONF.1995/32/DEC.2, New York, 17 April - 12 May (1995).

2010 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons: Final
Document, Vol. | Part | Review of the Operation of the Treaty 19.

For more information, see Saeed Bagheri, Uluslararasi Insancil Hukuk ve Ntikleer Silahlar 33-38 (Ankara
2015).

2 Treaty on the Non-Proliferation of Nuclear Weapons (NPT), ‘preamble; available at <http://www.un.org/

disarmament/WMD/Nuclear/NPTtext.shtml> (accessed Jan. 22, January 2016).

' 2000 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons: Final

Document, Vol. | Part | Review of the Operation of the Treaty, Taking into Account the Decisions and
the Resolution adopted by the 1995 Review, NPT/CONF.2000/28, Vol. 1, Part |, 2000, 15. See also
Jonathan Granoff, The Nuclear Nonproliferation Treaty and its 2005 Review Conference: A Legal and
Political Analysis, 39(4) New York U. Int'l L. and Pol., 995-1006 (2007).
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The humanitarian obligation that has been mentioned above and other
obligations in the context of the NPT have been confirmed in the Final Document
of the 2000 NPT Review Conference.” The Conference has agreed on the action plan
for nuclear disarmament which includes concrete steps for the total elimination of
nuclear weapons. According to Action point 5, “The nuclear-weapon states commit to
accelerate concrete progress on the steps leading to nuclear disarmament, contained in
the Final Document of the 2000 Review Conference, in a way that promotes international
stability, peace and undiminished and increased security”” Actually, the relationship
between nuclear disarmament and non-use of nuclear weapons should be sought
in the context of the NPT.

The NPT was opened for signature on 1 July 1968. Meanwhile, the US and USSR
stated that ‘further effective measure relating to the cessation of the nuclear arms race
at an early date and to nuclear disarmament™ should be taken. ‘Under this heading
members may wish to discuss measures dealing with the cessation of testing, the non-use
of nuclear weapons, the cessation of production of fissionable materials for weapons use,
the cessation of the manufacture of weapons and reduction and subsequent elimination
of nuclear stockpiles, nuclear-free zones, etc.”

Nuclear disarmament and humanitarian obligations included in Action point 5
are not binding. Actually, this Action Plan is the result of a treaty which has been
signed by states participating in an international conference. Nevertheless, according
to the required procedure ‘signing’ and ‘ratification’ are not required. In accordance
with Article 11 of the 1969 Vienna Convention on the Law of Treaties, ‘The consent of
a State to be bound by a treaty may be expressed by signature, exchange of instruments
constituting a treaty, ratification, acceptance, approval or accession, or by any other means
ifso agreed.” However, according to’Decision 2'which 1995 the NPT Review Conference
adopted on 11 May 1995 - Principles and Objectives for Nuclear Non-Proliferation and
Disarmament” - the Action Plan is an agreement that has been signed in order to
extend the legitimacy of the Non-Proliferation Treaty. This is the reflection of a common
understanding of parties on the appropriate tools for the implementation of Article VI

2010 Review Conference of the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons: Final
Document, Vol. | Part | Review of the Operation of the Treaty 19.

Z d, 21.

Final Verbatim Record of the Conference of the Eighteen-Nation Committee on Disarmament, Meeting 390,
ENDC/PV. 390, UN Eighteen-Nation Committee on Disarmament, Geneva, Aug. 15, 15.08.1968, 1 93,
available at <http://quod.lib.umich.edu/e/endc/4918260.0390.001/30> (accessed Jan. 22, January
2016).

»d.

Vienna Convention on the Law of Treaties, 23 May 1969, available at <https://treaties.un.org/doc/
Publication/MTDSG/Volume%20Il/Chapter%20XXIII/XXIlI-1.en.pdf> (accessed Jan. 22, 2016).

" Principles and Objectives for Nuclear Non-Proliferation and Disarmament, NPT/CONF.1995/32/DEC.2,
New York, 17 April - 12 May (1995).
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of the NPT. As a result, the implementation of these obligations is evidence of the
compliance of states parties to the NPT and Article VI.* This is directly connected with
international humanitarian law. Nuclear disarmament, prevention of nuclear war and
the realization of the basic purposes of the NPT are within the scope of international
humanitarian law obligations. Actually, nuclear disarmament included in Article VI is
an obligation that has been brought in line with humanitarian justifications. Therefore,
the absence of humanitarian law in the NPT text does not mean that the Treaty is
disconnected with customary rules of international humanitarian law. In accordance
with Article VI, ‘Each of the parties to the Treaty undertakes to pursue negotiations in
good faith on effective measures relating to cessation of the nuclear arms race at an early
date and to nuclear disarmament. This provision is extremely significant and directly
connected with customary rules of humanitarian law, because potentially disastrous
humanitarian and environmental consequences of the use of nuclear weapons could
last a long time and be irreversible in terms of the negative impact on the conditions
of human life and health of present and future generations.

2.4. Fulfillment of Humanitarian Obligations under the NPT

Implementation of the obligations of international law and humanitarian law
related to nuclear weapons in good faith will only take place by eliminating the
incompatibility of existing doctrines on this issue and changing the states’ policies
in accordance with international humanitarian law requirements. Fulfillment of
humanitarian law obligations also requires conducting negotiations in good faith
in order to completely eliminate of nuclear weapons. Nuclear disarmament, in
accordance with the rules of international humanitarian law, is also the effective
dimension of humanitarian disarmament and the logic of possession and non-use
of biological and chemical weapons according to an international convention.”

In his statement on 20 April 2010, Jakob Kellenberger, President of the
International Committee of the Red Cross (ICRC) clarified: .. any use of nuclear
weapons could be compatible with the rules of international humanitarian law.’ He
believes that ‘The position of the ICRC, as a humanitarian organization, goes — and
must go - beyond a purely legal analysis. Nuclear weapons are unique in their destructive
power, in the unspeakable human suffering they cause, in the impossibility of controlling
their effects in space and time, in the risks of escalation they create, and in the threat
they pose to the environment, to future generations, and indeed to the survival of

*® " For more information see Christopher A.Ford, Debating Disarmament: Interpreting Article VI of the Treaty

on the Non-Proliferation of Nuclear Weapons, 14(3) Non-proliferation Rev. 401-428 (2007). DOI: 10.1080/
10736700701611720.

* Formore information see Ken Berry et al. (eds.), Delegitimizing Nuclear Weapons Examining: The Validity

of Nuclear Deterrence 37-39 (Monterey, United States 2010), available at <https://www.eda.admin.ch/
content/dam/eda/de/documents/aussenpolitik/sicherheitspolitik/Delegitimizing_Nuclear_Weapons_
May_2010.pdf> (accessed Jan. 23, 2016).
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humanity. The ICRC, therefore, appeals today to all states to ensure that such weapons
are never used again, regardless of their views on the legality of such use.** According
to the ICRC, ‘preventing the use of nuclear weapons requires fulfillment of existing
obligations to pursue negotiations aimed at prohibiting and completely eliminating
such weapons through a legally binding international treaty. It also means preventing
their proliferation and controlling access to materials and technology that can be used
to produce them.”

The ICJ advisory opinion on the Legality of the Threat or Use of Nuclear Weapons
holds significant value in the course of this study. Actually, the ICJ Advisory Opinion is
aresponse to the United Nations General Assembly’s question concerning the Legality
of the Threat or Use of Nuclear Weapons. In order to answer this question, the Court
stated that’nuclear disarmament’included in Article VI of NPT should be interpreted.
In this regard, the ICJ has emphasized that ‘There exists an obligation to pursue in good
faith and bring to a conclusion negotiations leading to nuclear disarmament in all its
aspects under strict and effective international control.”> The Court also, referring to
the Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on their Destruction (1972) and the
Convention on the Prohibition of the Development, Production, Stockpiling and Use of
Chemical Weapons and on Their Destruction (1993), compared nuclear weapons with
chemical and biological weapons.”

Fulfilling the disarmament obligation in good faith requires an extensive study.
However, fulfillment of the NPT obligations adopted at the 2000 and 2010 NPT
Review Conferences — early entry into enforcement of the ‘1996 Comprehensive
Nuclear-Test-Ban Treaty (CTBT), continuation of negotiations in order to make the
‘Treaty Banning the Production of Fissile Material for Use in Nuclear Weapons or Other
Nuclear Explosive Devices’and elimination of nuclear weapons throught performance
of irreversible reactions — will demonstrate the good faith of states in this accordance.
Good faith also requires avoiding activities which would undermine the goal of
nuclear disarmament.*

Jacob Kellenberger, President of the International Committee of the Red Cross, Statement: Bringing the
Era of Nuclear Weapons to an End (2010), available at <http://www.icrc.org/eng/resources/documents/
statement/nuclear-weapons-statement-200410.htm> (accessed Jan. 23, 2016).

31 Id

Advisory Opinion of the International Court of Justice on the Legality of the Threat or Use of Nuclear
Weaponsp, 1 105/2/F.

* Id.,957.

The good faith principle prohibits every act, behavior, declaration and/or initiative tending to deprive
the NPT of its object and purpose, especially nuclear disarmament included in Article VI. See Bedjaoui,
Id., p. 21. It could be said that this prohibition also covers the modernization of the nuclear arsenals
and nuclear defense systems of the nuclear-weapon states and their failures of nuclear-weapon states
to making multilateral negotiations for nuclear disarmament.
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Additionally, initiation of negotiations in order to ensure the elimination of
nuclear weapons in the context of a multilateral treaty is evidence of good faith of
the states in this accordance.” Many of the states have called for the realization of
this process in The United Nations General Assembly and NPT Review Conferences.
However, this request has been rejected by all nuclear-weapon states party to the
NPT except China.*

2010 NPT Review Conference has called‘on all nuclear-weapon states to undertake
concrete disarmament efforts and affirms that all states need to make special efforts to
establish the necessary framework to achieve and maintain the world without nuclear
weapons.” In order to achieve these aims and objectives, the Conference has also
noted ‘the five-point proposal for nuclear disarmament of the Secretary-General of the
United Nations, which proposes, inter alia, consideration of negotiations on a nuclear
weapons convention or agreement on a framework of separate mutually reinforcing
instruments, backed by a strong system of verification.”® In continuation of these
negotiations, the 2010 NPT Review Conference also recognized ‘the legitimate
interests of non-nuclear-weapon states in the constraining by the nuclear-weapon states
of the development and qualitative improvement of nuclear weapons and ending the
development of advanced new types of nuclear weapons.”

The states’ meeting in good faith for nuclear disarmament, their wish for
reconciliation, avoidance of delays and their intention to achieve positive results
will make the realized negotiations significant. According to the ICJ, nuclear
disarmament obligation includes both the act and the result. In other words,
‘nuclear disarmament obligation is an obligation to achieve a precise result - nuclear
disarmament in all its aspects — by adopting a particular course of conduct, namely,
the pursuit of negotiations on the matter in good faith!*' It can be said that the United

* For more information see Christopher G. Weeramantry, Good Faith Negotiations Leading to the Total

Elimination of Nuclear Weapons: Request for an Advisory Opinion from the International Court of Justice
31-32 (Harvard 2009), available at <http://Icnp.org/disarmament/2009.07.ICJbooklet.pdf> (accessed
Jan. 23,2016).
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