BecTanuk TroMeHCKOro rocyiapcTBeHHOr0 yHUBEPCHTETA.
164 CouuajibHO-9KOHOMHYeCKHe U NpaBoBble uccienopanus. 2018. Tom 4. Ne 3. C. 164-175

Omurpun Asekcaaaposnd ITEIIIEXOHOB!

V]IK 34.01

CIIEIIN®UKA ITPUMEHEHUA OTAE/JIBHbBIX BUTOB
JEITOOIIPUTE/IBHBIX HOPM ITPABA

! apIoHKT Kadeipbl TEOPUH U HCTOPHUH IOCYIAPCTBA U IpaBa
Hwuxeropoackoit akanemun MB/] Poccun
trendychap@mail.ru

AHHOTALUSA

HeobxoanMocTh COBEpIIEHCTBOBAHHS JEHCTBYIONMIETO 3aKOHOAATENbCTBA MOOYKIAET
TOCYZIapCTBO K BHIPAOOTKE ONTUMAITbHBIX HHCTPYMEHTOB PETYJINPOBAHUS 00IIECTBEHHBIX
oTHOMeHUH. Oco0yr0 3HAYUMOCTD IPH ATOM UMEET HE TOIBKO CBOEBPEMEHHOCTD BBEICHUS
B JICHCTBHE WIIM M3MEHEHUSI HOPMAaTHBHBIX MPABOBHIX YCTAHOBJIEHHUH, HO M X Ka4eCTBEH-
Has MpopaboTaHHOCTh. Ha mpruMepe oTedecTBEHHOTO TpaBa BUAHO, YTO 3aKOHO/ATETIEM
y/IeNsAeTCs CYNIeCTBEHHOE BHUMAHHME HAJHYHIO PA3HOOOPA3HBIX OXPAHUTENBHBIX MEp,
OJTHAKO B PSZIE CIy4aeB BUIHA UX HEJOCTATOYHAS H3YIeHHOCTh. 3aMETHO 3TO M Ha TIPUMepe
HAJMYECTBYIONIHUX B PA3INYHbIX TPABOBBIX OTPACIIAX AETIOOMPHUTETLHBIX HOPM TpaBa. Mx
aKTUBHOE HCIIONIb30BAHNE B Ka4€CTBE MHCTPYMEHTA HaKa3aHMS CIIOCOOHO CYIIECTBEHHO
pacUIMpUTh TIepedeHb OXPAHUTENBHBIX MEpP W CIeNaTh HHCTHTYT Haka3aHus Oonee rud-
KuM. BMmecTe ¢ Tem Ha mpEMepe YToJIOBHOTO M TPYIOBOTO 3aKOHOAATENHCTBA MBI MOYKEM
HaOJrO/IaTh OIpeeTIeHHbIE MPOOIEeMbl B MPUMEHEHUH ACTOOIIPUTENbHBIX HOpM. [Ipen-
CTaBJIEHHAS CTAThS COIEPIKUT MPEIOKEHHS TT0 ONITUMHU3AIIIHN TIPUMEHEHNS IEHCTBYIOIIHIX
JIETIOOIIPUTENIFHBIX HOPM TIPaBa B OT/ENBHBIX OTPACIIAX 3aKOHOIATENBCTRA.

KnioueBble cjioBa

[IpaBoTBOpUECTBO, TPaBONPUMEHEHHUE, TOOLIPEHNE, HAKA3aHUE, IETTOOIIPUTENbHA HOpMa
paBa, AEMOOIIPEHUE, YTOIOBHOE IPABO, TPYOBOE MPaBO.

DOI: 10.21684/2411-7897-2018-4-3-164-175

Huruposanue: [emexonos /1. A. Crnenpguxa npuMeHeHUs OTAENbHBIX BUIOB JIETIOOPUTENBHBIX
HopM mpasa / JI. A. IlemexoHoB // BectHuk TioMEHCKOTO TOCYIapCTBEHHOTO YHHBEPCUTETA.
CounanpHo-3KoOHOMIYeckue U rpaBoBbie uccienopanus. 2018. Tom 4. Ne 3. C. 164-175.

DOI: 10.21684/2411-7897-2018-4-3-164-175

© ®IrAOY BO ToMeHCKHI roCyAapCTBeHHBIH YHUBEPCUTET



Cneyugpuxa npumenenus omoenbuslx 64006 ... 165

[Ipobnema coBeplICHCTBOBAHUSI MPABOTBOPUECTBA U MIPABOIPUMEHEHUS SIBIISCTCS
aKTyaJIbHOH IS JTF0O0TO HCTOPHYECKOTO dTara pa3BUTHs 0omiecTsa. J{ist HopManbHO#M
perynsnuu o0IIEeCTBEHHBIX OTHOLIECHUH HEO0OXOJUMO JOCTATOYHOE KOJIUYECTBO
IIPABOBBIX HOPM, CHOCOOHBIX B CBOEH COBOKYMHOCTH MOOYX1aTh CTOPOHBI IIPaBOOT-
HOUIICHUH K (OpMUPOBaHUIO OCHOBATEIHLHON YCTAHOBKH HA IO3UTHBHOE MOBE/ICHUE.

CymecTByeT MHEHHE, COTJIACHO KOTOPOMY OJHON M3 aKTyaJIbHBIX MpoOIeM OT-
€UECTBEHHOI'0 3aKOHOATENbCTBA SIBIISICTCS HEIOCTAaTOYHOCTD KOJIMYECTBA U KaUueCTBa
HOPMAaTUBHO-ITPABOBBIX YCTAHOBJICHNUH, HEOOXOAUMBIX JUIS PEryJIUPOBaHUS OIpe-
JICJIGHHOTO BU/1a OOIIECTBEHHBIX OTHOIIECHUH. be3ycioBHO, JaHHOMY TE3HCY MOX-
HO TPOTHBOIIOCTABHUTH MMO3HIINIO, B COOTBETCTBUU C KOTOPOH 3aKOHOAATEIHCTBO,
HAa00OPOT, UCTIBITHIBACT M30BITOK HOPMATHBHBIX MPABOBBIX AKTOB, KOTOPBIC HE
TOJIBKO MEPUOANIECCKU AYOIUPYIOT IPYT APYra, HO HOPOW BCTYNAIOT APYT C IPYroM
B POTHBOPEYHNS, UTO Ha ITAIe MpaBopeaInu3alii MOXKET CO3/1aBaTh OI0OpOKpaTuye-
ckue Oapbepsl. Ha Ham B3m1s1, 0CHOBHOM PO0OIeMOIl ABISIOTCS HE KOJTHYECTBEH-
HbIE IT0Ka3aTelld, @ UMEHHO KaueCTBO IPAaBOBOW perilaMeHTalllH, €€ CBOCBPEMEH-
HOCTb, COOTBETCTBHE TEXHUKO-IOPUIUYECCKIM TpeOoBaHUIM. JlaHHbIC HENOCTATKH
B JJaJIbHEHIIIEM [TPUBOJIAT K LIEJIOMY PsILy TPOTUBOPEUMH U B IPABOIIPUMEHHUTEIBHON
MPaKTHKE.

[oBopst 0 crienuduKe COBPEeMEHHOTO MPAaBOTBOPUECKOIO MpOIlecca, B paMKax
KOTOPOT'0 COBEPIICHCTBYIOTCS CYLIECTBYIOLINE U CO3AI0TCS HOBBIE MEXaHU3MBI, 10~
3BOJISIOIINE 00ECIeunBaTh PEryJsAIUI0 OOIIECTBEHHBIX OTHOIIEHUH, MBI OTMETHUM
PSA XapaKTEpHBIX Ul HETO 0COOCHHOCTEH:

— ry0oKoe U3yYeHHe 3aKOHOJATENIeM Pa3IMYHbIX CHTyaIui, TpeOyrommx
[IPaBOBOTO BMEUIATENbCTBA;

— HalleJICHHOCTh 3aKOHOTBOPYECKUX OPraHOB Ha oOecredyeHue MpaBOBOH
periamMeHTaluy MaKCUMaJIbHOTO KOJIMYECTBa COIMAIbHBIX OTHOIIEHUH;

— CTpeMJICHHE MUHUMU3UPOBATh (haKThl yCPEIHEHHOTO TIOHMMaHUSI TON MM MHON
TIOJUIe)KAIIel PAaBOBOMY PETYJIMPOBAHHIO CUTYAIUH BBUY MHIUBH/TyaTbHON
crieu (KU Ka)XJI0r0 KOHKPETHOTO COOBITHS;

— MHULMUPOBAHUE NIPOLECCa KOHKPETU3ALMU T€X WIN UHBIX IPABOBBIX HOPM B
Clly4ae UX HEOJHOPOJHOTO MOHUMAaHUS.

JloCTarouHO 4eTKHE MOAXOABI CIOKHWINCH B IOPUCIPYAECHIUN OTHOCUTEIBHO
JIe(UHUIIH «IpUMEHEHHe rpaBay. Tak, A. B. MenexuH cuyuraet, 4To IpUMEHEHUEM
IIPaBa sIBJISIETCS] OPraHU3YIOMIAsl BIACTHAsI AEATEIbHOCTh FOCYIapCTBa, TOCPEACTBOM
KOTOPOH yMops/104nBaeTcsi OOMECTBEHHAS KU3Hb ITyTEM YCTAHOBJICHHS YETKHUX
OpraHn3allMOHHBIX Hauall B3aMMOOTHOILCHUI MEXKAY pa3TuuHbIMU CyObeKTaMu 0011Ie-
CTBEHHBIX OTHOILIEHU, COCPEAOTOUEHHS PEIIEHNUS ONPEIEIEHHBIX BOIIPOCOB B pPyKax
KOMIIETEHTHBIX OpraHoB [3]. OaHako HaM OrKe 4yTh 0OJIee JTAKOHUYHAS MTO3UIUS
M. 1. AbnynaeBa, KOTOPBIH onpeensieT JaHHOE SIBICHHE KaK TOCyIapCTBEHHO-BIIACT-
HYI0 JEATEIbHOCTD, OCYIIECTBISIEMYIO IO KOHKPETHBIM MHIWUBUAYAJIBHBIM JIEJIaM,
KOTOpasi 3aBepIAeTCs] MPUHATHEM KOHKPETHOTO PELIeHHUs KOMIIETEHTHBIM OpraHOM
rocygapcTBeHHoU Biactu [1].
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Hawmmydmeit xapakTepucTukoi kadecTBa pabOThl 3aKOHOTBOPYECKUX OpPTaHOB,
UHJUKATOPOM HX MPaBOTBOPYECKOH d()PEKTUBHOCTH BBICTYNAIOT MMOKa3aTeln
MIPaBOTIPUMEHUTETHHOM eI TEIEHOCTH.

B coBpeMeHHBIX yCIOBUSX MPABOTBOPUECTBO U MPABONPHUMEHEHHE HCIIBITHIBAIOT
CYILIECTBEHHBIE CIIOKHOCTH. J{THAMITIHOCTH ¥ PA3HOPOAHOCTH OOIIECTBEHHBIX OTHOIICHHI,
3HAYUTEIILHOE KOJMYECTBO COLMANIBHBIX TPYII, MO3ULIMIO KayKIOH U3 KOTOPBIX CIEIYET
MIPUHUMATh BO BHUMaHHE, MOOYKJIAOT 3aKOHOJIATeNsl K CBOEBPEMEHHOM MPaBOBOii
perJIaMeHTaIH CKJIaIbIBAIOIINXCSI OTHOIIEHH. OHAKO 3Ta periaMeHTaIusl 9acTo
MPOXOJUT B OTPAaHMYEHHBIX BPEMEHHBIMU paMKaMM yCJIOBUsX. BMmecTe ¢ TeM, siBisercst
OYEBHIHBIM, YTO B ITOTOHE 32 CBOCBPEMEHHOCTHIO YCTAHOBJIEHHS MPABOBBIX T'PAHUIL
COIMAJIbHO 3HAUMMBIX OTHOLIIEHHH, TOCYJapCTBEHHbIE OpraHbl 4AaCTO HE YCIIEBAtOT [POaHa-
JIM3UPOBATH MTEPCTIEKTUBBI TTOCTIETYIOIIEH TPAaBOIPUMEHNTEILHON e TEIFHOCTH.

[Ipu dhopmynrpoBaHUH BHIBOZIA O CONEPKATEIHFHOCTH U PE3yTETATHBHOCTH TOTO
WJIM MHOTO BHU/IA IPABOBBIX HOPM, PETYIUPYIOLINX ONpe/IeieHHbIe OTHOILIEHNS, HE0O-
XOIMMO B PaBHOM CTETIEHU yYUTHIBATH JBa (PaKTOpa — ITO CTETIEHh TEOPETHUECKOM
M3yYEHHOCTH MPABOBOM HOPMBI, a TaKKe MOCIEI0BaTEIbHOCTh €€ MPAaKTHYECKOTO
npuMeHeHus. 1 ecu mepBeIid (hakTop B OOJBIICH CTENICHH OTHOCUTCS K cpepe MHTE-
PECOB IIPABOBEIOB, JIULL, 3aHATHIX B chepe IOpUANIECKON IPaKTUKH, TO BTOPOi 3aTpa-
TUBAET UHTEPECHI KAKA0I0 IPAKIaHNHA, BeJlb Kak crpaseinBo 3amernia T. I Mop-
I1aKOBa, I1eJTb 00ECTIeYeHUs €IMHCTBA B Cy/IeOHOM CHCTEME U Pe3YIIbTaTax ee AeaTellb-
HOCTH 3asIBJISICTCS Yallle KaK OTHOCSIIASICS K KATerOpHH MyOIMYHBIX UHTEPECOB [4].

Hccenemyst 0cOOEHHOCTH TPaBONIPUMEHUTEIIBHON MPAKTHISCKOW ACITSIIBHOCTH,
MBI MO’KEM HaOJIIOaTh, YTO MIOPOH HOPMATUBHBIC MIPABOBIC YCTAHOBJICHUS HE pea-
JU3YIOTCSA OJDKHBIM 00pa3oM B CHITy X HECOOTBETCTBHS HYXKJAM IOPHINYECKOM
MPAKTUKH: OTCYTCTBHE aKTYaJIbHOCTH HOPMBI B OMPECIICHHBI HCTOPUIESCKHU T1e-
PHOJI, TEXHUKO-IOPUIMYECKUE HEAOCTATKN (OPMYIHUPOBAHMS TEKCTYaIbHOTO BBIPa-
JKEHHUSI HOPMBI, CIIOKHOCTH TIPH MX peaji3alliy, He)KelaTelIbHbIe COITHAIbHBIE TI0-
CJIEICTBUSI IPUMEHEHUSI HOPMbI, HDABCTBEHHBIC ACTIEKTHI U TIP.

MexaHU3MBI, C TOMOIIIBIO0 KOTOPBIX TOCYAaPCTBO COBEPIICHCTRYET ITPaBOTBOPUE-
CTBO, 0€3yCIIOBHO, TPU3BaHBl yCTPAHITh UMeronecs Henoctatku. Ocoboe 3HaUeHHEe
IIPU 3TOM MTPHOOPETAET COBEPIIICHCTBOBAHME 0a30BBIX MTPABOBBIX MHCTPYMEHTOB. Mx
pa3BUTHE U NOCIIETYOIIee OKa3aHUe C UX TIOMOIIBIO BITUSHHS Ha JICUCTBUS CYOBEKTOB
npasa, Ha MPOQWIAKTUKY COBEPLICHUS MPaBOHAPYIIEHUH, CIOCOOHBI CYILIECTBEHHO
CTaOMIM3UPOBATh MMOBEICHNE CYObEKTOB, TIOOYANTH UX K CIIETOBAHHUIO OITUMATBHOM
JUIs1 OOILECTBA U TOCY/IapCTBa MOJIEIH ITOBEICHUSI.

OpauM K3 HauboJiee BOCTPeOOBAaHHBIX MHCTPYMEHTOB PEryJIMpPOBaHuUs 00Iie-
CTBEHHBIX OTHOIIICHUH SIBIISICTCSI HAKa3aHUE, MEXaHU3M 00pa30BaHus COCTABIISIOIINX
KOMIIOHEHTOB KOTOPOTO 3aCTy>KHBaeT BCECTOPOHHETO paccMOTpeHus. B 3aBucumoctu
OT KOHKPETHOW OTpAaCiH IpaBa, OHO WMEET 3HAYUTEIbHOE KOJMYECTBO Pa3HOBH/I-
HOCTEH NMpakTHUeCcKol peanu3anuu. Bmecte ¢ TeM, BBUJIy TOCTOSHHOTO YBEIHUEHUS
BO3MOJKHBIX BapHWaHTOB J€BUAHTHOTO TIOBEJEHHs, ITPABOBAs OCHOBA HA3HAYCHHS
HAaKa3aHUs [0 ONPEIENICHUI0 HE MOXKET IIPETEH10BaTh HA YHUBEPCAIBHOCTD U HYX-
JTaeTCsl B TOCTOSTHHOM Pa3BUTHH.
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I'oBopst 00 MHCTpYMEHTaX Ha3HAYEHUsS HaKa3aHUs, 0c000e BHUMAHUE CIIEAYET
00paTUTh Ha JIEMOONIPUTEIIbHBIE HOPMBI IIpaBa. HecMOTpsi Ha HETOCTATOYHYIO
W3yYEeHHOCTh, JAHHBI MHCTPYMEHT 00JlajlaeT 3HAUYUTEIbHBIM TEePCIEKTHBHBIM
MOTEHITUAJIOM B KAUECTBE OJHOHN M3 BeAYIIUX (POPM peasin3alliu HaKa3aHWUsl.

TepMuH «aenoompuTeasbHass HOpMa MpaBa» o0pa3oBaH W3 MOJSPHOTO €MY
MOHATHS «Too1peHney. Eme B 1978 . n3BectHslil yuenslii B. M. bapanos onpenenun
MOONMIPEHUE KAK «YCTAaHOBJICHHBICE HOpMaMH IpaBa pa3zHooOpa3Hbie HOPMBI
MOJIOKUTENbHOW OIIEHKH COITUATUCTUYECKUM TOCYAapCTBOM TOOPOCOBECTHOTO
UCTIOJTHCHHUS FOPUIMYSCKUX U OOIIECTBEHHBIX 00S3aHHOCTEH, & TAKXKE O3UTUBHOMN
JEATETHLHOCTH, IPEBOCXOIAIIEH OOBITHBIE TpeOOBaAHUD) [2].

Ham u3BecTHO, 4TO B OCHOBE TPAJUIIMOHHOTO 00pa30BaHUsI OXPaHUTEIBbHON
HOPMEI JISKHUT CXEMa «HETaTHBHOE MTOBEICHUE» — «HaKazaHuey». [ oBopst 0 Iermoor-
PUTEIBHBIX HOPMaX, MbI pacCMaTpHBaeM CUTYAIIUIO, KOT/Ia CYOBEKT MPaBOOTHOIIICHUH
CBOMM ITOCJICZI0BATEIILHO MTPEBOCXO/AIIMM OObIUHBIC TPEOOBAHMUS TOBEICHUEM CHA-
yaja 3aciy>Kuil Ha3HaYeHHE OOUIPEHNUs, a BIOCIEICTBUN B CBSA3HU C COBEPILICHUEM
MOJIIPHBIX TO3UTUBHBIM JIEUCTBUIM MPOCTYNKOB, JAHHOTO MOOLIPEHUS JTAIITUIICS.

BricTpanBanue o0muyX HaYal pacCMaTpUBAEMOro SBICHUS 1e1ecoo0pa3Ho Ha-
4aTh C BBEICHUS B 00OPOT OMPEICIICHUS MOHSATHS «ICTIOOLIPUTEIBHBIE HOPMBI TIpa-
Ba», B/l JI0 HACTOSIIIETO BPEMEHU YETKOE, O0IICITPU3HAHHOE ONPEICIICHUE TAHHOTO
MPaBoOBOTO (heHOMEHa B IOPUIMYECKON TEOPUH OTCYTCTBOBAJIO, YTO SIBISETCS Oue-
BUJIHOW M BECbMa CYIICCTBCHHON HENOpaOOTKOM. 3aMeTHUM, YTO B YUCIIE MPOYEro,
HMEHHO OTCYTCTBHUE OIPEACIICHUS MOHATHUS «ICHOOLIPUTEIbHBIE HOPMBI IPABAY
CO3J1aeT «OJIaroNPHUITHYIO» MOYBY JIJISl OTCYTCTBHS YSTKUX OCHOBAHHI IPUMCHEHUS
JTAHHOTO BHJIa HOpM. He ipeTeHays Ha ero OKOHYATeILHbIN YHUBEPCAIBHBIN BAPHAHT,
Ha JIaHHOM 3Talle Pa3BUTHUSl OTEUECTBEHHOTO IPABOTBOPYECTBA ACTIOOIIPUTEIbHbBIC
HOPMBI IPaBa MBI MOJKEM OTIPEICIIUTH KaK TOCYIapCTBEHHO-BIACTHOE HOPMATHBHOE
YCTaHOBJIEHHUE, HAITPABIEHHOE HA TPUHYAUTEIHHOE TPEBEHTUBHOE (TIEPCIIEKTUBHOE)
W/WJIHA PETPOCIIEKTUBHOE BO3/ICHCTBUE HA IPABOHAPYIIIUTES, COBEPIITUBIICTO HECO-
BMECTHMOE C IPUMEHEHHOH K HEMY paHee MEpOU MOOIIPEHUS IESHUE, BBIPAYKAOLLIE-
€csl B YMEHBIIICHNH 00beMa WIN JINIIICHUH HA3HAYEHHBIX CyObhEKTYy MOPAITBHBIX HITH
MaTepHaJIbHBIX OJIar, C LEJIb0 ero MoOYXJICHUS K CIICAOBAHUIO MPUEMJICMOU ISl
o0IIIecTBa U TOCyIapCcTBa MOJICIIH TTOBeIeHUs [5].

Wzyuenue npupoibl 00pa3oBaHus ACTIOOLIPUTEIILHBIX HOPM IIPaBa MpeCTaBIIs-
€T CyIIECTBEHHBIN UHTEPEC.

Comnocrasisist MEXKIy COO0i MOOIPEHUE U ISTOOIIPEHHUE, 3aMETHM, YTO IPOIIECC
00pa3oBaHUs MOOLIPEHHMSI, TIPU3BAHHOTO HECTH HCKJIIUYUTEIBHO OJaromnpusTHbIC
TIOCIIE/ICTBUS, TIO CPABHEHUIO C JISTIOOIIPEHHEM, SBIISIETCs OoJiee mpocThiM. [lenoor-
peHUe B IIEJIOM U JICTTOOIPUTEIbHBIC HOPMBI B YACTHOCTH, HAIPOTHB, TIPECTABI-
FOTCS HaM SIBJICHHUSIMH TOpa3/io 00iee MHOTOTPAaHHBIMH, WMEIOUIIMH JUIS CyOBheKTa
MpaBa 3HAYUTEIBHBIN JUANA30H MPETEPIEBAEMbIX HETATUBHBIX MOCIEACTBUH MO
CPaBHEHUIO € NOCJIEACTBUSAMU Ha3HAYEHUS TIOOLIPEHHUS.

Cnabast U3y4eHHOCTh U Pa3HOPOJIHOCTh MPAKTHYECKOTO IPUMEHEHHSI OOy TNITH
HAaC K PAacCMOTPEHHIO MECTa JACMOOMPHUTEIbHBIX MPABOBBIX HOPM B CHCTEME
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MHCTPYMEHTOB HAaKa3aHUs, a TAaK’K€ K MOUCKY OTBETOB Ha BOIPOCHI, KACAIOLIUECS
MOCJIeI0BATEILHOCTU UX MPUMEHEHHUS.

OTcyTCTBHE 1OCTATOYHON TEOPETUUECKON MPOPAOOTAHHOCTH ACTIOOIPUTETBHBIX
HOpM ITpaBa HE MOKET HE BBI3bIBATH OecroKOMCTBA XOTS OBl IMOTOMY, YTO, ITPECACTABIIASA
co00# MEeTOJ CTHMYIUPOBAHUSA, 00pa3yeMblil MMyTeM MPUHSTHS pEmeHus 00
YMEHBILIEHUH CTETICHU PaHEee HA3HAYCHHOTO TOOLIPEHUS WK O TIOJHOM €rO JIUILIECHUH,
JIaHHOE TPABOBOE SIBJICHUE HA COBPEMEHHOM JTale Pa3BUTUS OTCYECTBEHHOTO
IMpaBOTBOPYECTBA BIIOJIHE MOTJIO OBl CTaTh OIHUM M3 OCHOBHBIX MHCTPYMCHTOB
HA3HAYCHUS HAKA3aHUsI.

SIBnsiercst 0OIIeN3BECTHRIM (PaKTOM TO, YTO MPABOMIPUMEHHUTEINb TIPH IPHHITAN
MPaBOYCTAHABIMBAIOLLIETO PELICHUS aKTUBHEE U YBEPEHHEE UCIIONB3YET Ty IPABOBYIO
HOpPMY, KOTOpasi paHee PEryJsipHO UCIOJIb30BalaCh U OTHOCUTEIHHO MPUMEHEHUS
KOTOPOU CJIOXKHIINCH OTMPENCIICHHBIC aTOPUTMBL. JlemoonpuTeIbHbIC TPAaBOBHIC
HOPMBI Ha JAHHBIH MOMEHT TaKOW XapaKTePUCTUKON HEe 00JIa1afoT.

HecMotpst Ha 3T0, AenoOLIpUTENbHBIE HOPMBI IIPpaBa J0CTATOYHO LIHPOKO
MIPEACTABIICHBI B PA3JIMYHBIX MPABOBBIX OTPACsiX. Mbl MOKEM BCTPETUTH UX B TPYA0BOM
1 aIMUHUCTPATUBHOM, YI'OJIOBHOM U YTI'OJIOBHO-UCIIOJITHUTCIIBHOM IIPABC, B UHLIX OT-
pacisax. Ho MastoBeposITHO, 9TO MTPEICTABUTEITH KAKOW-JINOO U3 TEPEUNCIICHHBIX BBIIIIC
oTpaciiell ¢ OJJHO3HAYHOM CTENEHBIO YBEPEHHOCTH CMOI'YT FOBOPUTH O YETKOM M
MOCJIEI0BATEIbHOM TOHUMAHUU U TPUMEHEHUH TAHHOTO BUAA HOPM.

Nwmeronuecst CI0KHOCTA ¢ MPUMEHEHHUEM ACMOOLIPUTEIBHBIX HOPM IpaBa B
OYEPEIHON pa3 MOJATBEPKIAIOT TE3UC O TOM, UTO CYIIECTBEHHOW MPOOIeMOl oTeue-
CTBECHHOT'O IMPaBOTBOPUCCTBA ABJIACTCA HE KOJIMYCCTBO IICfICTBYIOIHPIX HOPMAaTHUBHBIX
MPaBOBBIX HOPM. VX 3aKOHOIATEINb IPEyCMOTpPEIT TocTaTouHo. [Ipodiemoii sBiser-
Cs1 Ka4eCTBO MPOPab0OTaHHOCTH HOPMATHBHBIX IIPABOBBIX aKTOB, IOCIIEI0BATEILHOCTh
WX TIPUMEHEHHS, SIMHOO0Pa3HOCTh TPAKTOBKH TOTO MJIM WHOTO BUa HOPM Ha BCEH
tepputopun Poccuiickoii @eepaiiuu, BHE 3aBUCUMOCTHU OT CIEITU(PUKU KOHKPETHO-
IO PETHOHA HAllle CTPaHbI.

Uccnenys 3HaunTENEHOE MHOTOOOpA3ne oTpacieil mpasa, B KOTOPhIX 3aKOHO/IA-
TeNb MPEAYCMOTPEIl HATMYNE OXPAaHUTEIbHBIX HOPM, HAM XOTEJIOCHh OBl JIeTallbHEe
PaccMOTpPETh UX MECTO B YTOJOBHOM M TPYJIOBOM 3aKOHOJATeNbCTBE. Hair BeIOOp
00yCIIOBIIEH TE€M, YTO MOCJIEICTBHS IPUMEHECHHS CAaHKITUN TaHHBIX HOPM B pa3pes3e
paccMaTpuBaeMbIX OTPACIe MOTYT UMETh /IS TpakiaH HauboJiee YyBCTBUTEIHHBIE
MOCJEICTBHUSL.

EnBa nu XoTh 0J1HA U3 U3BECTHBIX OTPACIICH MpaBa MOXKET CPABHUTHCS C YTOJIOB-
HBIM IIPABOM I10 CTCIICHU TAXKCCTU HETATHUBHBIX HOCJICI[CTBHﬁ, KOTOPBIC MOKET IpPC-
TEpPIEBATH IIPABOHAPYILIUTEIDL B PE3YIbTAaTe IPUMEHEHHS K HEMY HOPM YTOJIOBHOI'O
3aKoHOAaTenbcTBa. OCOOEHHO BEICOKMMU IIPU ATOM CTAHOBSTCA KaK CTENIEHb OTBET-
CTBEHHOCTH IPABOIIPUMEHUTEIIS, TAK H IIEHA €T0 OMNOKH. VIHbIe BUIIBI FOPUAMYECKON
OTBETCTBEHHOCTH, KOHEYHO, TaK)KE CITIOCOOHBI OKa3aTh CYIIECTBEHHOE BIHMSHHUC Ha
KauCCTBO XMU3HU IMMPABOHAPYIINUTEIIA, HO BCC )K€ HC B CTOJIb 3HAYUTEIbHOM CTEIIEHH.

Ha ¢one 3TOr0 BRI3BIBACT YANBICHNUE, YTO HIMEHHO NPHU peanu3alui HOPM yro-
JIOBHOTO 3aKOHOJATEIbCTBA MbI TAK YacTO CTAJKHUBAEMCS CO CIydasMU HEOIHO-

BectHuk TromeHCKOro roCcyjapCTBEHHOI0 YHUBEPCUTETA



Cneyugpuxa npumenenus omoenbuslx 64006 ... 169

POITHOTO IPUMEHEHHUSI JEMOOIIPUTEIbHBIX IPABOBBIX HOPM. 3aMETUM, UYTO B JI€ii-
CTBYIOIIEM YTOJOBHOM 3aKoHOAaTelbCcTBE Poccuiickoit denepanuu mpaBoBas
HOpMa B BUJIe JTUIICHHS CIIEIINaIbHOTO, BOWHCKOTO WIJIM TOYETHOTO 3BaHMUS, KJIacc-
HOTO YMHA U TOCYIapCTBEHHBIX HATPAJ MPEAYyCMOTPEHA TOJIBKO B KAYECTBE OO~
HUTEJBbHOrO BHJa HakasaHusa. B coorBercTtBum co cT. 48 YK P®, nHa3znaueHue
JIAHHOTO BUJA HAaKa3aHUM BO3MOXKHO HCKIIOYUTEIBHO 32 COBEPILICHHUE TSKKHUX U
0c000 TSHKKHUX MPECTYIUICHUH ¢ y4eTOM JTUYHOCTA BUHOBHOTO. IHBIE OCHOBAaHUS
MPUMEHEHUS TaHHBIX HaKa3aHUU YTOJIOBHBIM KOJIEKCOM HE mpenycMoTpeHsbl. Co-
OTBETCTBEHHO, IPUHSATUE PEIICHUS 0 HA3HAYCHHUH JIN00 HEHA3HAYCHUH JICTIOOIIPH-
TEeIFHON HOPMBI KaK JIOMOJHUTEIHHOTO BHAA YTOJOBHOTO HAaKa3aHWs 3a4acTyrO
OCTaeTCsl Ha YCMOTPEHUE CY[bU, KOTOPHIH B TaHHOM Cllydac MPUHUMAET TO WUIIU
WHOE peIIeHNEe Ha OCHOBAHUH BHYTPECHHUX yOCIKICHUN.

O6pattaer Ha cedst BHUMaHHE TOT (DaKT, UTO pecTaBiIeHHbIe B 4. 3 cT. 45 YK PO
BU/IbI JIOMIOJTHUTEIHHBIX HAKA3aHWA HE BBIICICHBI B OTCIBHYIO CTATHIO WJIM YaCTh
CTaTbH, a TAaKXKe He OTPe/IeTIeHBI KaK JIENOOMPUTEIbHBIE HOPMEI ITpaBa. OTTaaknBa-
SICh OT BBEICHHOTO HAMH B 000POT OIPEAENEHUs, CIEAYET OTMETUTh, UTO MPEICTaB-
neHHbIe B 4. 3 cT. 45 YK PO Buasr HakazaHUi UMEIOT Pa3HOPOIHBIA XapakTep H
BBIJICJICHUE B OT/CNIEHYIO CTAThIO (YacTh CTAaThH) JICMOOIIPUTEIHLHBIX HOPM IIpaBa
BBITJISIIEINIO OBI BIIOJTHE YMECTHBIM.

W3 nepeuncnennsix B 4. 3 ct. 45 YK PO BU10B HEraTUBHOTO CAHKIIMOHHOTO BO3-
JIEHCTBUSA K JICMOOIIPEHUIO C YBEPECHHOCTHIO MOKHO OTHECTH TOJBKO JIUIIICHUE TTO0-
YETHOTO 3BaHUS M TOCYIaPCTBEHHBIX Harpaj. B To e BpeMst Takne BH/IbI HAKa3aHUS
KaK JUIICHHUE CIECIMAIBHOT0, BOMHCKOTO 3BaHUS, a TAaK)KE KJIIACCHOTO YMHA MEpaMU
JIETIOOIIPUTEILHOTO XapaKTepa HE SBISIOTCS, TIOCKOIBKY HA3HAYAIOTCS (32 UCKITIO-
YEHHEM psijia CIIy4aeB) HE B CBS3H C JOCTMKEHHUEM BBICOKHX ITOKA3aTellel U CO-
BEPIICHUEM TTOCTYITKOB, TPEBOCXOSAIINX OOBIYHBIC TPEOOBAHUS, a B CBSI3U C HEOO-
XOIMIMOCTBIO COOJTIONICHN S 3aKPETUICHHBIX B HOPMAaTUBHBIX MIPABOBBIX aKTaX MPOTIEIY],
KOTOPBIC BKJIFOUAIOT B ce0si, HAIpUMeEp, MPUCBOCHUE OUEPETHOTO BOMHCKOTO WIIH
CIETMAFHOTO 3BaHMSA, MTPELyCMOTPEHHOTO IS TOM WIIM WHOW JTOMKHOCTH TIPH CO-
OMIoNIeHNH psifia YCIOBUH (OTCYTCTBHE JICHCTBYFOIINX TUCITUILTHHAPHBIX B3bICKAHUH,
OTIPEICIICHHBIN JJI TOTO FJIM WHOTO OpPTaHa rOCYIapCTBEHHON BIIACTH CPOK MPEOBI-
BaHUS B MPEbIIYIIEM 3BaHUH U T. II.).

[ToBBICHTE CTaTyC JCMOONMIPUTEIBHBIX HOPM TIpaBa Morjia Obl 3aKOHOIATEIIBHO
oOecrieueHHasi BO3MOXKHOCTh MIPUMEHEHUS JaHHOTO MHCTPYMEHTa KaK B KauyeCTBE
OCHOBHOTO, TaK ¥ B Ka4eCTBE JOMOJHUTEIHHOTO BHJIa HAKa3aHUsI, a TAKXKe OOJIbIIas
KOHKPETH3AIHsI OCHOBAHHUM MPUMEHEHHUS JTaHHOW CAHKITUH.

Ha nam B3misia, B Lensx peanu3aluy JaHHOTO NPEUIOKEHNS B paMKaX YroJIOB-
HOTO 3aKoHoJaTesIbeTBa Poccuiickoi denepaliui UMEET CMBICI OIIPENEIUTh KaTero-
PHIO JTUI, K KOTOPBIM MTPUMEHEHHUE JIEMOOMIPUTENHFHBIX HOPM SBISLIIOCH ObI 00513a-
TEJIbHBIM (HApuMep, B OTHOLICHUH JIUI, TPU3HAHHBIX BUHOBHBIMU B COBEPIIICHUU
MIPECTYIUIEHUH MTPOTHB OCHOB KOHCTUTYIIHOHHOTO CTPOSI M 0€30IMacCHOCTH TOCyaap-
ctBa). KpoMme TOro, Ciienyer yCTaHOBUTH KaTErOpHUIO IPax/iaH, K KOTOPBIM JICTIOOIII-
pUTENBHBIC HOPMBI HU B KAYECTBE OCHOBHOTO, HA B KA9€CTBE JIOMOJHUTEIIHFHOTO BH/IA
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HaKa3aHUs IPUMEHAThCS He OyayT. TakuMu rpa)c1anaMy MOTJIH ObI CTaTh HHBAJHIBI,
a TakKe JIMIA, UMEIOIUE CTaTyC BETEPaHOB OOEBbIX JIEHCTBUH.

Eume onHo#t oTpacipio npaBa, HApsIMYIO CBSI3AHHOW C MOBCEAHEBHOM KU3HBIO
MOJABJISIONIETO OONBIINHCTBA HAIIUX COOTEUECTBECHHHUKOB, SBISCTCS TPYAOBOC
nipaBo. [Ipu uzyuenun TpynoBoro kojekca Poccuiickoit deaepaiiuu Mbl MOKEM Ha-
0JroaaTh, 4TO B HEM MIPEAYCMOTPEHA BO3MOKHOCTh IPUMEHEHUS K PAOOTHUKAM Mep
CTUMYIIUPYIOIIETO BO3/ICUCTBUS B BUE HAJOKEHUS AMCUUIUIMHAPHBIX B3BICKAHUI
(3ameuaHue, BBHITOBOP, YBOJIBHEHHE IO COOTBETCTBYIOIIUM OCHOBaHUSAM — CT. 192
TK P®). MHbIX Mep CaHKIIMOHHOTO BO3/IEHCTBHS, B TOM YHUCII€ UMEIOINX MPU3HAKI
JICTIOONIPUTENIBHBIX HOPM TpaBa, TpynoBsIM kojiekcoM PD He npemycmoTpeHo. Ko-
HEYHO, MOXKHO NPEATNONIOKUTh, YTO 3aKOHOMATENb OCTaBHJI ITOT acleKT Ha OTKYI
COCTaBUTEJISIM HOPMATHUBHBIX ITPABOBBIX aKTOB O0JIee HU3KOTO YpoBHs. HecMoTpst Ha
310, oTcyTcTBHE B TK PD Hapsiay ¢ MHBIMU BUJAMU HAKA3aHUM IEMOOLIPUTENbHBIX
HOPM IpaBa CyIIECTBEHHO Cy>KaeT CaHKIIMOHHOE pa3HooOpasue Koaekca.

Emie 6osree KOHTPACTHBIM BBITVIAIUT JAHHOE MMPOTHBOPEUHE MOCIHE IETATHHOTO
uzyuenus ct. 191 TK P®, B koTopoil npeacTaBieHs! pa3iuyHble BUbI TOOLIPEHUI
PabOTHUKOB 3a JOOPOCOBECTHOE MCITOJTHEHNE TPYIOBBIX 00s13aHHOCTEH. B cooTBET-
ctBuH co cT. 191 TK PO, paboTHrkaM MOKET ObITh 00bsIBIIeHa 01aroapHOCTh, BbI-
JIaHa IIPEeMUsi, OHU MOTYT OBITh Har paXk1€HbI LIEHHBIM IT0/IaPKOM, TIOUETHOM IpaMOoTOi,
MPEeJCTaBIeHBI K 3BaHMUIO JIydinero 1o npodeccun. [Ipu aTom noreHnmansHas BO3-
MOYKHOCTb OTMEHBI peIIeHus O JIMIIEHNN JaHHbIX Harpaj Wil O CHUKEHUHU UX cTe-
IIEHHU HE PACCMATPUBAETCSI.

AHaM3upys NepCreKTUBHYIO BO3MOKHOCTh MPUHSATHS MEP IO JIMLICHUIO CyOb-
€KTOB mpasa npencrasieHHbIX B TK PO BUAOB MOOLIPEHHS 3a COBEPLIEHUE HECO-
BMECTHUMOTO C MOOIIPEHUEM MPOCTYIIKA, Cpa3y CIeNyeT OTMETUTh, YTO CIeln(uKa
OonpImMHCTBA U3 TpeacTaBIeHHBIX B CT. 191 TK PO BuaoB moompeHus: CTaBUT MO
COMHEHHE I1eJIecO00pa3HOCTh PACCMOTPEHUS BOTpoca 00 ux otMeHe. OObsICHISTCS
9TO TEM, YTO TPH U3 MPEACTABICHHBIX MSTH BUIOB NooupeHus (01aroqapHoCTh, MO-
YeTHas TpPaMoTa, MPEACTABIEHUE K 3BAaHUIO JIyHYIIETO MO MPOECCHu) HECYT IS
MTOOUIPEHHOT0 JIMIA UCKITIOYUTEIBHO KPAaTKOBPEMEHHBIE TIO3UTHUBHBIE MOCIEICTBHUS
SMOLIMOHAIBHOTO XapakTepa. OTMEHa peleHus 0 HarpakJeHUH EHHBIM TOIapKOM
TaKKe MPEACTABISACTCS HE BIIOJIHE JJOTUYHONW B MOPAJIBHOM OTHOILIEHUU.

[Ipu npucransHOM u3yueHuu npesnctabieHHbIX B TK P® BunoB moompenus,
HaIlpaluBaeTCs BBIBOJ O TOM, YTO €IMHCTBEHHBIM BUIOM MOOIIPEHNUS, OTHOCUTEb-
HO KOTOPOT'O 1IeJIECO00Pa3HO MPENYCMOTPETh BOBMOKHOCTb €0 OTMEHHI (T. €. pU-
MEHEHHSI ISTTOOIIPUTENFHBIX HOPM ), ABJISIETCS BRITIJIATA MPEMUH 32 JOOPOCOBECTHOE
WCTIOJTHEHUE TPYIOBBIX 005 13aHHOCTEH.

besycnoBHO, nenoompuTenbHas HOpMa B BUJE€ OTMEHBI PEIIEHUS O BbIMIaTe
JIEHEKHOW MpPEMUU SBIISECTCA HE BIOJHE T'yMaHHOW. OJIHAKO CTOUT 3aMETHUTb, YTO
CKYZIHBIH TepeYeHb Mep HETaTUBHOTO BO3ACUCTBHSI HA PAOOTHHUKOB, TIPEATI0KEHHBIH
B COBpeMEHHOM penakiuu TpynoBoro kojekca PO, He ocTaBiigeT HaM MHOM BO3MOXK-
HOCTH, KPOME U3Y4EHUs MOTHITKH BO3/IEIICTBOBATH Ha IIPaBOHAPYIIUTEINEH C TOMOIIBIO
JIETIOOIIPUTEIHHBIX HOPM TIpaBa MaTe€pHUajIbHOTO XapaKkTepa.

BectHuk TromeHCKOro roCcyjapCTBEHHOI0 YHUBEPCUTETA



Cneyugpuxa npumenenus omoenbuslx 64006 ... 171

WHceTpymeHT Ha3HAYEHNS HAKa3aHUsI MATEPHAIBHOTO XapaKTepa sIBJISETCS OHUM U3
KJIACCHYECKHUX, TIPOLIEINX MPOBEPKY BpeMeHeM Ha npeameT dpdexruBHocTH. OcTaercst
OH JICHCTBEHHBIM U B Ha JHU. CII0KHO CHOPHTB C TEM, UTO HE YaCTO YAAETCS BBIICINTD
Te MHCTPYMEHTBHI BO3JCHCTBHS Ha MPaBOHAPYIIUTENS], KOTOPBIE MOTIIM Obl OKa3bIBAThH
CTOJIb K€ MOJIHUEHOCHBI M OTHOCUTENIBHO JOJITOBPEMEHHBIN 3(P(EKT KaK NPUHSTHE
PEIICHNS O JIMILIEHUH €ro B TOM MM MHOH (hopMe MaTepuaIbHBIX CPE/ICTB.

®dopma peanu3anuy IPEeTIOKCHHOW JETOOIPUTEIHFHON HOPMBI MOXKET OBITH
pa3Hoi (B 3aBUCMMOCTU OT KOHKPETHOH OpraHM3alnu), OAHAKO HaM IpPEACTaBIIs-
eTcsi, 4To Hanboee 1es1eco00pa3HbIM aJITOPUTMOM JIMIICHHS TIPEMUH 33 COBEpIIIe-
HUE TOTO WJIM MHOTO MPOCTYIIKA SIBISIETCS YMEHBIIEHNE CyMMbI (DAKTHYECKHU BbI-
IJTAYCHHBIX B KQUECTBE 3apa0O0THOMN IUIAaThl ACHEKHBIX CPEICTB Ha CYMMY, IKBUBA-
JICHTHYIO TI0 CBOEMY 00BEMy TOH, KOoTopas Oblja BBIIUIaYEHA paHEee B KaueCTBE
noowmpenus. Hepeaxu ciyyan, koraa npenycMOTpEHHBIE TOH MM MHOM opraHu3a-
el HeMaTepualbHbIC BUIBI TTOOIPEHUSI CONPOBOXKIAIOTCS BBIMIIATONH PaOOTHHKAM
JCHEKHBIX CPE/ICTB.

Tak, B OAO @®HIIL] «Huxeropoackuii HaydyHO-HCCIIET0BATENbCKUH HHCTH-
TyT pagrotexHuKm» [lonoxxernnem «O Harpakaennu corpyaankoB OAO OHIIL ,,HHU-
WUPT* pa3nuuHplMM BUAaMHU Harpaj U MOOILIPEHUI», yTBepxkAeHHbIM [Ipukazom
I'enepanbsroro qupextopa Ne 670 ot 06.09.2013 mpexycMOTpEHBI BHITUIATHI IEHEKHBIX
CPEACTB 3a NPUMEHEHHE K pa0OTHUKY NPEANPUATHS KQKIOT0 U3 IIPEIyCMOTPEHHBIX
MOJIOKEHNEM BU0B HEMAaTepHaJIbHOTO MooIIpeHus. B 3aBucumoctu ot craryca npu-
MEHEHHOH K PaOOTHUKY MEpbl HOOIIPEHHs, CyMMa BBIIJIAYUBACMBIX JCHEKHBIX
cpexacTB Bapbupyercs B mpezaenax ot 2 000 py0. (3a Bpyuenue bnarogapctBeHHOTO
nmuceMa [enepansaoro aupekropa OAO OHIIL «HHUMPT») no 10 000 py0. (3a
HarpakJeHIe roCyIapCTBeHHOH Harpaznoi PD) [6].

B nanHOM ciydae MOKHO pacCMOTPETh BOIIPOC O BO3MOYKHOM HCIIOJIb30BAHUH B
Ka4yecTBe ACTIOOIIPEHNUS JINIIEHHUS Pa0OOTHHUKA BBIINIAYE€HHOM CyMMBI C COXpaHEHUEM
MIPEIIECTBYIOIIEr0 BhIMJIaTe HEMATEPHUAIBHOTO MOOLIPEHUSI.

[IpoBoauTh paboTy 110 COBEPILIEHCTBOBAHUIO IE€HCTBYIOLIETO 3aKOHOAATEIbCTBA
HEOOXOIMMO B IIEPBYIO OUEPEAb IyTeM BBICTPAaUBAHUS YETKOH U MOCIIEI0BATEIbHOM
TIOJIUTUKH, HAIIPaBIEHHON Ha BBHIPAOOTKY €IMHOOOPA3HBIX MPHHIIUIIOB HAa3HAYEHUS
TOTO MJIM MHOT'O BUJA HaKa3aHUs. Y UUTHIBAS M3JI0KEHHYIO HAMH BBILIE CTEHEHb 110~
CJIEJICTBUM NMPUHATHS PEIIeHUs 0 Ha3HAYeHUU HaKa3aHUsS B YTOJIOBHOM U TPYIOBOM
IIpaBe, HayaTh JaHHYIO PadOTy, Ha HAll B3MVISA, CIEOyeT UMEHHO C MOAEPHU3ALUH
OIIpeIeTICHHBIX MOJIOKEHUH 3aKOHOIaTeNbCTBA. LlenenanpasneHHas AesITEIbHOCTD B
JTAHHOM HAarpaBJICHUH C/IeTIaeT BOZMOYKHBIM ITEPCTIEKTHBHBIE N3MEHEHHS B TPABOBOI
perIaMeHTalK TeX WK MHBIX OTHOILICHUH, KOTOPBIE MTO3BOJIAT HOBBICUTD 3Q(EKTHB-
HOCTb ITpaBOpean3aliu.

B nensix nosbiueHus 3)(HEeKTUBHOCTH BBIHECEHNUS [IPABONPHUMEHHUTEIBHBIX Pe-
HICHUH CUUTaeM I1eJecoo0pa3HbIM pacCCMOTPEHUE BOIPOCA O BBEIICHUH HOBBIX HOP-
MAaTUBHBIX YCTAHOBJICHUH, IPU3BAHHBIX K Ha3HAYEHUIO OIPEICICHHBIX BHIIOB OT-
BETCTBEHHOCTH. B 4acTHOCTH, cunTaeM HEOOXOIUMBIM PACCMOTPEHHE CIEAYIOINX
MIPEIIOKEHU.
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Bo-nepBbix, B YT0510BHBIHN KOZieke PD MOYKHO BHECTH U3MEHEHUE B IJ1aBY 9 ImyTeM
BBIBE/ICHUS HAKA3aHUS B KAUECTBE JIUIICHHS IOYETHOTO 3BAHUS WIIH FOCY IAPCTBEHHBIX
Harpaj B OTJCIBHYIO CTaThI0 C HANMEHOBAHUEM «JICTIOOIIPUTEIHHBIC HOPMBIY HIIH
«BUIBI HAKA3aHUH, CBSI3aHHBIX C JCTIOOIIPEHUEM.

Bo-BTOpBIX, yCTaHOBUTH BO3MOYKHOCTh TIPUMEHEHHUS JETIOOMPUTENHEHBIX HOPM
TIpaBa B BUJIE JIMIIICHNS TOYETHOTO 3BaHUS M TOCYIapPCTBEHHBIX HArpaj B KAUeCTBe Kak
OCHOBHBIX, TaK ¥ JOTIOJHUTEILHBIX BUJIOB YTOJIOBHBIX HakazaHuii (cT. 45 YK PD).

B-TpeTbux, UCKIIOUNTH BOZMOKHOCTh IPUMEHEHHS HAKA3aHUSI B BUJIC JTUIICHUS
rOCY/IapCTBEHHBIX HAarpaj K BeTepaHaM OOeBBIX JelicTBuil (B cooTBeTcTBUM ¢ Deje-
panpHBIM 3aKoHOM P® ot 12.01.1995 Ne 5-03 «O Betepanax»), a Takke K JIUIAM,
SIBJISTFOTIIAMCST THBAJTHIAMH (B COOTBETCTBHH ¢ DenepambHbM 3akoHoM PD o1 24.11.1995
Ne 181-D3 «O conmanbHOI 3ammTe nHBAIKAOB B Poccuiickoit deneparmmy).

B-ueTBepThIX, YCTAHOBUTH 00SI3aTEIIBHOCTh MPUMEHEHUS JIEMOOIIPUTEIHHBIX
HOPM ITpaBa B BUJE JUIICHUS IOYETHOTO 3BAHUSI M TOCYIaPCTBEHHBIX HATPa K JIUIIAM,
MIPU3HAHHBIM BUHOBHBIMU B COBEPILICHUN MPECTYIUICHUNH MPOTUB OCHOB KOHCTHUTY-
LIMOHHOTO CTPOs ¥ Oe3omacHoCTH rocynapctsa (riasa 29 YK PO).

Taxke mosaraem IenecooOpa3HeIM pa3padOTKy MOJoKeHUH s TpymoBoro
konekca PO.

B nepByto ouepenp ciaenyeT roBOPUTH O BO3MOKHOCTH MEPCIEKTUBHOTO AOIOJI-
Henus ctatbil 191 TK PO («moompenus 3a Tpya») MyHKTOM, IPeyCcMaTPUBAIOIIUM
MIPU COBEPILICHUH MPOCTYTIKA, HECOBMECTUMOTO C MPUMEHEHHBIM paHee K COTPYIHU-
Ky TOOIIPEHHEM MAaTePHATHHOTO XapaKTepa, BO3MOKHOCTh MPUHATHS PEIICHUS 00
yaep>KaHu! U3 3apaboTHOM IIaThl paOOTHHIKA CYMMBI, 9KBUBAJICHTHON BBHITIIIAYEHHOM
€My B KaueCTBE TOOIIPEHHS.

IlepcrieKTUBHBIM TakK»Ke€ MPEACTABIACTCS BO3MOKHOCTH OTMEHBI PEILICHHS O
BBITUIATE ICHEKHBIX CPEACTB B KAUECTBE JOIMOJHECHUS K HHOMY, HEMAaTepUaIbHOMY
BUIY TOOILIPCHUS, 32 COBEPIICHHNE HECOBMECTUMOI'O C MPUMEHEHHBIM paHee
MTOOIIPEHIEM ITPOCTYIKA ITyTEM YMEHBIIICHHSI CyMMBI BEITUTAYEHHON B JaIbHEHIIIEM
3apabOTHOM MJIaTHI COTPYIHUKY Ha CyMMY, SKBUBAJICHTHYIO BBITNIAYEHHON eMy paHee
B Ka4eCTBE JIOTIOJIHEHUS K TIOOIIPEHHUIO.

3HaYMMBIM TIpeJICTaBIsieTcs BBeAeHue qononHenus cT. 192 TK PO («aucumrunHap-
HBIC B3BICKAHUSD) ) IyHKTOM, IIPETyCMATPUBAIOIIIUM BO3MOKHOCTh IPUMEHEHUSI B KAYeCTBE
JUCIUTUTMHAPHOTO B3BICKAHUS K COTPYAHUKY MEP IEMOOIIPUTETFHOTO XapaKTepa.

PaccMoTpeB BO3MOXKHOCTS KOHKPETH3AITHH TIOJI0KEHIH HOPMATHUBHBIX IPABOBBIX
aKTOB, PETJIAMEHTHPYIOMINX OTHOIICHHUS B c()epe YroJOBHOTO U TPYIOBOTO MpaBa,
MBI CMOTJIH YOEIUTHCS B TOM, YTO UCTIOJIH30BAHNE JICTIOONIPUTEIHHBIX HOPM ITpaBa
B KQ4€CTBE OHOM U3 POpM HaKa3aHHS JTOJHKHO IIPOUCXOIUTH C YUETOM CHEIU(PHUECKAX
0COOCHHOCTEW KOHKPETHOM OTpaciiv IpaBa. B oTAembHBIX ciy4asX UTHOPUPOBAHUE
OTpacJieBO# CIEIUPUKU MOXKET CTaTh CEPbE3HBIM MPEISTCTBUEM K pealn3alii Kak
KPaTKOCPOYHBIX, TAK U CTPATETUICCKUX IeJIeH TPAaBOIPUMEHUTEILHON JeSITETLHOCTH.

JlemoompuTeabHble HOPMBI TIpaBa CIIOCOOHBI CYIIECTBEHHO Pa3HOOOpa3UTh
CIIEKTP MEXaHU3MOB CTHMYIHPYIONIE-IPUHYAUTEIBHOTO Bo3neicTBusA. OMHAKO
MPOU30UTH 3TO MOXKET JIUIIb MPU JOHKHOU TEOPETHUECKON MpopadOTaHHOCTH
CHCIU(PUKU X TPUMCHCHHSL.
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Ha MpUMEPEC MPCAIIOKCHHBIX BAPUAHTOB UCITIOJIb30BAHUA ACTIOOILPUTCIIBHBIX HOPM

IpaBa B OTJICIBHBIX MPABOBBIX OTPACISAX Mbl CMOIJIH TIPOCIIEIUTh, YTO, UCTIONB3YS
JIaHHYO0 (hOPMY HaKa3aHHUs, IPABONPUMEHHUTEIh CIIOCOOCH 00ECIICUUTh BOBMOXKHOCTh
TG GepeHIIMPOBAaHHOIO MOAX0Aa K JIMIIaM, HECYIIUM HOPHINYSCKYI0 OTBETCTBEH-
HOCTB, YTO B KOHEYHOM HUTOTEC CIIOCOOCTBYET IMOBHIMICHHUIO A(h(DEKTHBHOCTH TIPaBO-
MPUMEHCHUSI.
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Abstract

The need to improve the current legislation encourages the state to develop optimal tools
for regulating social relations. In this regard, not only the timeliness of the introduction or
change of regulatory legal regulations, but also their qualitative elaboration is of particular
importance. The example of the Russian law shows that the legislator pays considerable
attention to the presence of a variety of protective measures. However, in some cases,
they are insufficiently studied. Notably, in the example of legal rules, depriving previously
imposed incentives present in various legal branches of the law. Their active use as a tool of
punishment can significantly expand the list of protective measures and make the institution
of punishment more flexible. At the same time, in the case of criminal and labor legislation,
we can observe certain problems in the application of such rules.

This article contains proposals to optimize the consistency of the application of existing
legal rules in certain areas of legislation.
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