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BBE/IEHHE

HecocTositenbHOCTh (0aHKPOTCTBO) SIBISETCS CTapEUIIUM HSKOHOMHYECKUM
WHCTUTYTOM, W3BECTHBIM €Ill€ JIPEBHEPUMCKOU MpaBoBoM cucreme. C pa3BUTHEM
JTAHHOTO MHCTUTYTA MOJIOKEHHUS O HECOCTOATENbHOCTH (0aHKPOTCTBE) MOSIBUIIUCH U B
3aKOHOAATENbCTBE JAPYrux cTpaH. JlaHHOE OOCTOSITENTLCTBO MOXKHO OOBSICHUTH
Pa3BUTHEM PBIHOYHBIX OTHOIICHHM, OOYCJIOBJICHHBIX HEMPEPBHIBHBIM IPOIIECCOM
nepeTeKaHus KamuTaloB B Haubosiee nmpuObUIbHBIE ceprl. UToOB nobutbes Oonee
CIPABEAJIMBOTO paclpesiesieHus, TpeOOBaJIOCh CO3/1aTh MHCTPYMEHT MJIsi CHUKEHUS
PUCKOB KpPEIMTOPOB MU MHUHMMH3AlMK TOTepb. [loaToMy Ha3zpena HE0OXOIMMOCThH
JaJbHEUIIIeT0  Pa3BUTUSI M COBEPIICHCTBOBAHUSI TAKOTO  HWHCTUTYTa  Kak
HECOCTOSTEIILHOCTh (0AHKPOTCTRBO).

BaxxnocTte  JaHHOTO WHCTUTYTa  3aKJI0YaeTcd B HCKIIOUYECHHUH
HEIUJIATe)KECIIOCOOHBIX ~ CYOBEKTOB W3  c(epbl  pPBIHOYHBIX OTHOLIEHUH U
niepepacIpeeIeHN COOCTBEHHOCTHU OT XO03MCTBYIOLINUX CyOBEKTOB,
npu3HaIMXcs HedppekTuBHbIMH, K HauOonee 3¢dexTtuBHbIM. Kpome Toro, Bo
BpEMEHa PKOHOMHYECKON HECTaOMIILHOCTH, (PMHAHCOBOTO KpHU3HUCA, HEOOIYMAaHHOU
(bUCKAIbHOW TONMTUKA W WHBIX HETaTUBHBIX (DAKTOPOB J0OPOCOBECTHHIMU
CyObEeKTaMH MOTYT OBITh YJIYYIIEHO TMOJIOKEHWE CBOUX JEN IOJ] BO3JICUCTBUEM
KOHTPOJISI CO CTOPOHBI KPEIUTOPOB M apOUTPAKHOTO CyNla, B PE3yJIbTaTe JaHHbBIC
CyOBEKTBhI MOJy4aT BO3MOXHOCTh BHOBbH BBIMTHM Ha (PUHAHCOBYIO CTaOWJIBHOCTb,
4yTOOBI pa3BUBATh CBOW OM3HEC.

Jlo cux TOp BOMPOC HEIUIATe)KECIIOCOOHOCTH KaK (PU3MYECKUX, TaK M
IOPUJIMYECKUX JIMI] SIBJISIETCS aKTyaJIbHBIM U3-32 HECTAOWJIHHOTO TOJIOKCHUS
POCCHICKOW 3KOHOMHKH, CAHKIIMM, BBEJICHHBIX MHOCTPAHHBIMH TOCYJapCTBaMH, a
TaK)K€ OTPaHUYCHHM, CBA3aHHBIX C KOPOHABUPYCOM, BIHUSIOIMIMX HA JEATEIHHOCTH
XO3AMCTBYIOIIUX CYOBEKTOB M UX TMOJIOKEHHE. B CIOXUBIIMXCS YCIOBHUAX
YBEITUYUBACTCS KOJIMYECTBO ClIy4yaeB HEIUIaTeXeCIIOCOOHOCTH "
MPOJOIKUTEILHOCTh M3 OTIENbHBIX Mpoleayp OaHKpOTCTBa. B uTOore MoxHO

cleNiaTh BBIBOJI, YTO JCHCTBYIOIIEE 3aKOHOJATEILCTBO B paccMaTpuBaemoin cdepe
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HepocTaToyHO 3¢ ¢dektuBHO. Taxke HEOOXOIAWMO O00O03HAUUTH, UTO JIIUTEIBHOCTDH
npoueaypsl OaHKpOTCTBA B pe3ysibTaTe HAapylIaeT MpaBa Kak (PU3NYECKUX, TAK U
IOPUIMYECKUX JIMI — KPEIUTOPOB, B TOM YHCIE€ M PAaOOTHHUKOB - YTO CHHUXKAET
BaXHOCTb IIPOLIEAYPBI OAHKPOTCTBA B LIEJIOM.

C 1enpo0 COBEPIIEHCTBOBAHUSI MHCTUTYTA HECOCTOSATENBHOCTH (OaHKPOTCTBA)
B Poccun HeoOxomumo 0OpaTHUThCS K MHOCTPAHHOMY OIBITY PEryJIUpOBaHUs
HECOCTOSITENIBHOCTH, KOTOPOMY XapaKTepa He TOJbKO HaydHas pa3padOTaHHOCTb, HO
U HCTOpHYECKass OOIIMPHOCTb. 3apyO€KHbIE IMPABOBBIE CUCTEMBI (IPEXKIE BCETO,
€BPOIEICKUE) 3aMMCTBOBAIM U MEPEHUMANU JIPYT Yy Apyra JOCTH>KEHHS MPABOBOIO
peryaupoBaHus: OT PUMCKON MMIIEpUU K UTAJIbIHCKUM ropojiaM, a Jajiee Kk @panuuu
Y HEMELIKUM ropojam, MOoMaB U B HOPMAaTUBHO-TIPaBOBbIE akThl Poccun. Mexny tem,
CJIeyeT MPU3HATh, YTO K KOHIYy 19 Beka poccuiCKHiA ONBIT ObLIT HE MEHEE IIEHHBIM U
cucteMaTuyHbIM. HO, K COXAJICHHIO, COBETCKHMM IEPHOJ CBEJI HA «HET» TPYAbI
POCCHICKMX IOPUCTOB B 00JaCTH HECOCTOSTENBHOCTH.

OOpamiasicb K COBPEMEHHOMY OMbBITY 3apyO€KHBIX CTpaH, OTMETHM, YTO B
HPKOHOMHMYECKH PA3BUTHIX CTpaHAX CO3JAIOTCS pa3IMYHbIE OpraHu3alii, KOTOpbIE
OepyT IMOJA CBOM KOHTPOJIb OCYUIECTBIEHHE OIEpaluil MO KpPeAUTOBAHUIO U
O0ankpoTcTBYy. CBOel 3(()EKTUBHON W MPO3PAYHON JESITEIHHOCTHIO, OHH BBI3BIBAIOT
noBepre y Ou3Heca M HaceJleHUs CTpaHbl. B oTnuyne OT OHOpOKpAaTUYECKUX H
JUIMTEJIBHBIX 3TallOB 3TOTO IPOILEcca, UCIOIb3yeMOro B Poccuu, OH HE BBI3BIBAET
YyBCTBa TPEBOTH WU yxkaca. [loatomy mpouenypa OaHKpOTCTBa B Halleil CTpaHe
JlajieKa OT COBEPIIEHCTBA U TPeOyeT peopraHu3aliu.

[{enpr0 HACTOSIIETO MCCIIENOBAHUS SIBJIAETCS KOMIUIEKCHOE, B3AMMOCBSI3aHHOE
pacCMOTpEHHE TIOHATHUS U MPU3HAKOB HECOCTOATEIBHOCTH (OAaHKPOTCTBA) B
POCCUICKOM M 3apyOe’KHOM MPaBOMOPSAKaX.

JUis MOCTMOXKEHHS TIOCTaBJICHHOW IIeId HEOOXOAMMO pPEIIUTh CIIEAYIOIINe
3a/layu:

1. Oxapaktepu3oBaTh MPaBOBYIO MPHUPOJY, CTAHOBICHUE U Pa3BUTHUE

WHCTUTYTA HECOCTOATEIBHOCTH (0AHKPOTCTBA) B POCCUICKOM IpaBe.



2. llpoananu3upoBaTh  TMOHATHE W  TPU3HAKH  HECOCTOATEIHLHOCTH
(6ankpoTCTBA) (PU3NUECKUX JIUI] B POCCUICKOM IpaBe.

3. PackppITh TOHSATHE W TNPU3HAKA HECOCTOSTEIBHOCTH (OAHKPOTCTBA)
IOPUUYECKUX JIUIl B POCCUIICKOM TIpaBe.

4. JlaTb  XapaKTepUCTUKY  TMPABOBOM  MPUPOJBI  HECOCTOSITEIBHOCTU
(6aHKpOTCTBA) TIO 3apPYOCKHOMY 3aKOHOIATEIHCTRY .

5. M3yunTh TOHATHE W TPHU3HAKA HECOCTOSITEIHLHOCTH (OAHKPOTCTRBA)
bu3NYeCcKuX JUIL B 3apyOEKHOM TIpaBe.

6. OcymecTBUTh aHAIM3 TOHATAS MW TPU3HAKOB HECOCTOATEILHOCTH
(6aHKpPOTCTBA) IOPUIAMUECKUX JIUIL B 3apyOEKHOM IpaBe.

OOBEKTOM  MCCIIEIOBaHMSA  BBICTYHAalOT  OOIIECTBEHHbIE  OTHOLICHUS,
BO3HMKAIOIIME B  TMPOIECCe  peajlu3alud  OpoUeayp  HECOCTOSATEIbHOCTH
(6aHKpPOTCTBA) B POCCUICKOM MPABOIOPSAKE U HHOCTPAHHBIX MPABOIOPSIIKAX.

[IpeameToM wccaeqOBaHUS TPEICTABICHBI HOPMBI TpaBa, OTPAXKAIOIINE
MOHATHE U TPHU3HAKK HECOCTOSITENIbHOCTH (OAHKPOTCTBA) B POCCUMCKOM U
3apy0OeKHOM MPABOIOPSIKAX.

Crenenp Hay4yHOM  pa3paboTaHHOCcTH mpobOieMbl. HecocToATenbHOCTh
(6aHKPOTCTBO) — UHCTUTYT, KOTOPHI HA COBPEMEHHOM JTare HEIOCTATOYHO M3yUeH
Y HE CO3/1aJl IMUPOKON U YCTONYMBOM Cy€OHOM MPAaKTUKU (OCOOCHHO B OTHOIIICHUU
busnueckux Jsmi). B pamkax mnporeaypsl HECOCTOATEIHLHOCTH (OaHKPOTCTBA)
BBISIBIIIIOTCS TIPOOETBI B 3aKOHOAATEIIBCTBE, KOTOPHIE HEOOXOAMMO BBISBISATH M B
TambHEHIIEM pemaTb. JTOr0 MOXKHO JOOWTBCS TOJBKO TPH BCECTOPOHHEM
paccMOTpeHUHd OaHKpPOTCTBA HapsAy C TMPABOBBIMU CTaHAApTaMU 3apyOe’KHBIX
rocynapcTB. B yacTHOCTH, IMEeT MeCTO HEOOXOIUMOCTh MOAPOOHOTO PACCMOTPEHUS
MIOHSATHS ¥l IPU3HAKOB HECOCTOSATEILHOCTH (0aHKPOTCTBA).

Merononorndeckas OCHOBA HACTOSIIIETO MAaruCTEPCKOTO  HCCIICIOBAHUS
MIPE/ICTaBJICHa COBOKYITHOCTHIO METO0B MHAYKITUU U ICTYKIIMW, aHAJIM3a U CHHTE3a,
CPaBHUTEIHHO-TIPABOBOTO METO/IA, U APYTHX.

TeopeTnueckass  OCHOBa  HACTOSIIIIETO  MAarucTEPCKOrO0  HMCCIEAOBAHUSA

NpCACTAaBJICHA TPyAaMU YUYCHBIX, MCCICAOBABIINX IIOHATHC, IIPABOBYIO IIpUPOAY, 4



6

TaK)Ke MPU3HAKK HECOCTOSTENHHOCTH (OaHKPOTCTBA) B POCCUUCKOM U 3apyOeKHOM
npaBonopsakax, Takue kaxk: b.B. Bunenckuii, E./[. Mutskuna, H.C. ITonomapesa,
B.®. Ilononnonyno, M.M. Pacconos, C.B. Pomanos, H.O. Cabanuna, M.B. CepoOun,
JLLA. CepOuna, P.M. ®otuanuc, u mp.

HayuHasi HOBHM3HA HACTOSIIETO MaruCTEPCKOro MCCIEIOBAHUS 3aKIIOYAeTCs B
CUCTEMATUYECKOM HCCJICIOBAHUA OCHOB U OCOOCHHOCTEH pa3IUYHBIX IPOIETYP
HECOCTOSITeTbHOCTH  (0aHKpOTCTBA) (U3WYECKUX W IOPUAMYECKUX JIMI: B
pPAacCCMOTPEHUU TOHSTHUSI, TPABOBOM MPUPOJBI, € MPUCYIIUX MNPHU3HAKOB, - KaK B
OTEUYECTBEHHOM, TaK W B 3apyOE€KHOM IMPaBOINOPSIKAX, B U3YyUYCHHH MPoOJieM MNpu
peaM3aly  JTaHHOW TMpOoLEayphl, B aHajauW3€ IMPAKTUKU IPABONPUMCHEHUS, B
BBISIBJICHUU MPOOEJIOB B 3aKOHOJATENBCTBE, @ B UTOTE B MPEAJIOKEHUN KOHKPETHBIX
perieHuit mpooyeMm.

[IpakTUyeckass 3HAYUMOCTh HCCIICIOBAHUS 3aKJIIOYaeTCsl B BO3MOKHOCTH
UCIOJB30BAaHUSA  BBIBOJIOB WM MPEIJIOKEHUH B MPABOTBOPUECKOM U
MIPABONPUMEHUTEIBHOM MPOLIECCaX B LENAX BHEAPCHUS M MPOJBUKCHUS HACH TI0
3 PeKTUBHOMY MPEOJIOICHUI0 MPoOaeM (UUYECKUMU U IOPUIUYECKUMU JIUIAM
OaHKpOTaMHU, PaBHO KaK U UX KPEIUTOPAMHU.

Crpykrypa pabOThl COCTOUT W3 BBEJCHHUS, JBYX TIJaB, 3aKIIOUYCHUS W

oubmorpaduuecKoro Crucka.



