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MEAHCOYHAPOOHO20, MOPCKO20 U MAMOICEHHO20 NPABA
Cegacmononbeko2o 20Cy0apCmeeHHo20 YHUBepCumema

YHUDPUKALNUA MEXIAYHAPOJHOI'O YACTHOI'O IIPABA:
TEOPETUKO-METOJOJIOI'MYECKHE OCHOBbBI

AnHoTauus. OnHuM U3 HEHOMEHOB, XapaKTEPU3YIOIINX MEXaHU3M IIPABOBOTO PETyJIUPOBAHUS U
HMMEIOIIUX KII0UeBOE 3HAaUeHKE, BBICTYNAeT YHUPHUKALNS paBa, IOCPEICTBOM KOTOPOH BhIpadaThiBa-
IOTCA NPUMEHACMEBIC PA3HBIMU I'OCYJapCTBAaMH €IUHBIC CTaHAAPThI IIPABOBOTO PETYJIMPOBAHUA, B TOM
qrcie 4acTHONpaBoBoro. IIpu 3Ttom ¢opMupoBaHHE YHUBEPCATIbHBIX MEXKIYHAPOIHBIX COIVIAILCHUH,
HaIlpaBJICHHLIX Ha yHI/I(bI/IKaHI/IIO YaCTHOTI'O IIpaBa, IPpOUCXOAMJIO B JIBA 3TAalld, KPUTECPUCM pa3rpaHuyic-
HUS KOTOPBIX cTano co3nanue OOH, ceirpaBmieil ogHy u3 BaXXHEWITNX POJIeH B mporecce pa3paboTKu
1 MHTErpaly B HAMOHAJIBHOE 3aKOHOJATEIbCTBO €IUHBIX CTAHAAPTOB PErYIMPOBAHUS YACTHBIX IIpa-
BOOTHOILEHUH.

Karw4eBble ci10Ba: MEXIYHAPOJHOE IPaBO, MEXKIYHAPOJHbIE OTHOIICHMS, MEXKIyHapOJIHOE
4acTHOE IIPaBO, MEKAyHAPOJHbIE OPraHU3aluy, YHU(HUKAIMA IpaBa, CONMKEHUE MIPpaBa, rapMOHHU3a-
LU TpaBa, MOJICPHU3AIUs TIpaBa, CUCTEMaTH3allMs [TpaBa, KOAU(UKAIIHs IpaBa.

HecmoTpst Ha oOIIenpu3HaHHBIA CTaTyC TEPMHHA «yHU(HUKAIMS MpaBa» Kak OAHON U3
OCHOBHBIX KaTeropuil MeKIyHapOJHOTO IpaBa, B y4yeOHOW WM HAY4YHOH JUTEpaTrype peaKo
MpeANPUHUMAIOTCS MOMBITKUA ChOPMYIUPOBATH 00IIIee TOHATHE YHU(DUKAIMK TIpaBa. J{aHHBIH
Ipolecc paccMaTpUBaeTCa Kak HEYTO caMo co0oil pasdymeroleecs, Kak MOHATHE, UMEoIee
oOuienpuHsATOE coaepxkanue. [Ipu 3ToM 10 KOHIIa HESICHO, KAKO€ UMEHHO COJIEp KaHNe TOT WIIN
WHOM aBTOp BKJIAIIBAET B MOHATHE YHU(DUKALINU.

Tak, A. W1. KpuBenbkuii onpenenser yHu(pUKaLKIO BeCbMa JaKOHUYHO KaK CO3/[aHNe €11~
HOOOpPa3HBIX HOPM B (JOpMe MeXTyHAPOIHBIX COTNAIIEHUH rocy1apcTB?,

bonee passepuytyro nedununmio npeanaraer H. A. CuHeBa, KoTopasi paccCMaTpHUBaeT
YHU(UKALNIO TPUMEHUTEIHHO K BHEITHETOPTOBBIM OTHOIIIEHUSIM H T10/1 TAKOBOW Tpe/yiaraet
MMOHMMATh B/ MPABOTBOPYECTBA, KOTOPHII HANpaBiieH Ha CO3JaHHE HOBBIX, €AUHOOOPA3HbBIX
HOPM IIpaBa, MOCPEJICTBOM KOTOPBIX CBOJUTCS K MUHMUMYMY BO3HMKHOBEHHE KOH(IMKTHBIX
CUTyaluii BO BHEIITHETOPrOBBIX OTHOIIEHUAX,

A. JI. Maxkogsckuii 1 M. O. XecToBa 1moiararT, 94TO TEPMUH «yHUDHUKAIUS TIPaBay MOKET
OBITh PACCMOTPEH C MO3UIMH IIUPOKOTO M Y3KOI0 1M0AX0/0B. B mepBoM ciyyae noj yHu¢u-
Kaluel MoHUMAaeTCsl ABMKEHNE K TApMOHUYHOMY B3aUMO/ICUCTBUIO PA3JINYHBIX TPABOBBIX CH-
CTEM WJIA B3aUMOJIEUCTBHE HALIMOHAIBbHO-TIPABOBBIX CUCTEM, YK€ JOCTUTIIETO ONPEACIIEHHON
CTETIEHU TapMOHUHU. B y3KOM cMbICIe YHU(DHKAIMSA TPEANoaraeT COMMKEHNUE HCKITIOYH-

TCJIBHO I'PAXXAaHCKOI'0 3aKOHOAATCJIbCTBA HA OCHOBE CO3/1aHUSA e,ZII/IHOO6pa3HI)IX HOpM npaBaS.

! Kpusenbkuit A. M. MexayHapoiHOe 4acTHOE MpaBo: yueOHUK s Gakanaspos. M.: Jlamkos u K, 2023.
C. 59.

2 Cunepa H. A. YHu(DMKaLUs OPaBOBBIX HOPM, PETYIUPYIOLIUX BHEIIHETOPrOBOE 0053aTeNbCTBO: aBToped.
IC. ... KaHa. ropun. Hayk. Caparos, 2006. C. 11.

3 Makosckuii A. JI., Xnectosa H. O. ITpo6ieMbl yHHPUKALMH MEXKIYHAPOJAHOIO YACTHOTO IIPaBa; MOHO-
rpadus. M.: Uadpa-M, 2012. C. 45-46.
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Taxum 00pa3zom, BUIHO, YTO IIpeUIaraeMble B HayKe Je(pUHULIYN YHUDUKALY TpaBa pas-
HSATCSI HE TOJIBKO B KOHKPETHBIX NMPU3HAKaX JTAHHOTO SIBJICHUSI, HO U Ha 6230BOM KOHLIENITYalb-
HOM ypPOBHE OIIpPEJICICHUS CaMOl IOpUANYECKON MPUPO/IbI YHU(PUKALINY.

B GosbmmHCTBE HayYHBIX HCTOYHUKOB YKa3aHO Ha J1Ba MpU3HaKa yHupukanuu. Bo-nep-
BBIX, €€ OTHOCAT K (hopMam (Buaam) cOmmkeHus npasa. B nanHoM ximtoue yHuukanus pac-
CMaTpHUBAETCA B COBOKYIIHOCTH C TAKUM IOHATHEM, KaK rapMoHu3anus npasa. [Ipuyem B -
TepaType OTPaKatoTCs pa3Hble HAyUYHbIE ITOAX0/Ibl K COOTHOILEHUIO YHU(PHUKAILIMHA U TAPMOHHU-
3allUy MpaBa, KOTOPbIE MOKHO OOBEIUHUTD B JIBE TPYIIIIHI.

CornacHo niepBoi TOUKe 3peHus], yHU(PHUKALUSI U TapMOHU3ALIMS [TpaBa pacCMaTPUBAIOTCS
B KaueCTBE JIByX CaMOCTOSTEJIbHBIX BUAOB Ipoliecca COMMKEHUS IpaBa, IpUYeM rapMoHU3a-
U PEACTABIIsIETCS OoJiee NpeBHEH (hopMOl COMMKEHNUS, UMEIOIIEH B TOM YHCIIEC CTUXUUHBINA
XapakTep, a yHu(UKaLus onpeaensercs B KadecTBe Haubosiee COBEPIIEHHOrO BUIa COMMXKe-
HUS TIpaBa, MOCKOJIbKY CONPOBOXKJIACTCA IOPUIUUYECKUMHU 0053aTeIbCTBAMHU IOCYNAPCTB —
YYaCTHUKOB MEKIyHapOJHBIX JOTOBOPOB IO NMPUMEHEHUIO K ONPEIEICHHBIM TPAaHCTPaHUY-
HBIM YaCTHOINIPABOBHIM OTHOLIEHUSM OJIMHAKOBBIX 1O ()OPME U IO COAEPIKAHUIO IIPABOBBIX
HOpPM (MaTepuaiIbHBIX U KOJUIM3MOHHBIX), KOTOPBIE TOJKHBI €IMHOOOPA3HO TOJIKOBATHCS U
IPUMEHATBCS B COOTBETCTBHUH C IIEISAMHU M IIPHHIMIIAME MEKIyHapOHOTrO JoroBopal.

CornacHo BTOpOM TOUYKE 3peHUs, TapMOHM3AIMs [IPaBa pacCMaTPUBAETCS B KAUECTBE CO-
craBisionied (Buaa, popmel) yaudukanuu mnpasa. Tak, no muenuto C. C. CappoHoBoOii, rap-
MOHHM3aLUSA KaK Pa3sHOBUIAHOCTb MEKIYHApOJHO-IIPABOBOM YHU(UKAIMM XapaKTEpH3YeTCs
TEM, 4TO B PE3yJIbTaTe 3aKJIIOYEHUs MEKIYHApOIHOrO AOroBopa (KOHBEHLIUMH) M0 yHU(DUKA-
LMY HE TPOUCXOAUT YCTAHOBJICHUS OJUHAKOBBIX IOPUANYECKU 003aTEbHBIX HOPM B HaIlHO-
HaJbHBIX 3aKOHOJATEJIbCTBAX I'OCYAApCTB-yYaCTHUKOB, a yCTAHABIMBAETCS JIMIIb COOTBET-
CTBHE B DPETYJIMPOBAHMM OXBATBIBAEMBIX JOTOBOPOM BOIPOCOB; MCIOJIB30BAaHUE TOCYAAp-
CTBAaMHM TUITOBOTO 3aKOHA WJIM aKTa PEKOMEHAATEIBHOTO XapaKTepa MPUBOAMT K TOM MIN HHOU
CTENeHH COMMKEHUS HAIlMOHATBHBIX 3aKOHO/IaTENbCTR?,

Ha nam B3z, npouecc cOMMKEHNs IpaBa, UMEIOIINHI pa3Hble IPOSBICHUS, XapaKTepH-
3yeTcs CYIIeCTBOBAHHUEM JBYX €ro (popM (BUI0B): yHUDHKAIIMK 1 TapMOHU3anuu. O003HaUYCH-
Hble (POpMBI COMMKEHUS TpaBa Pa3IMYaOTCs MO Croco0aM M pe3yJbTaTaM MX pealu3aluu.
Tak, mo 3amevanuto E.C. AHMuKrHA, pa3auyuus MeXy YHUPHUKAIMEH 1 rapMOHU3alUel mpaBa
3aKJIIOYAIOTCA B CIEAYIOUIEM: IPU TAPMOHM3ALMKM OTCYTCTBYIOT MEXKIyHAPOIHO-IIPABOBBIE
00s13aTeNIbCTBA TOCYIAPCTB, 3aKpPEIUICHHBIE MEXIyHApPOJIHBIM JIOTOBOPOM, a YHHU(UKAIUS,
HaIMpOTHUB, MOPOXKAAET 003aTENHCTBO IOCYJapCTBA MPUMEHATh HOPMbI MEKyHapOIHOTO JI0-
roBOpa BO BHYTPEHHEH PaBOBO cUcTEMe; IPU TapMOHHU3ALMKA HOPMBI JIMIIb COIMKAIOTCS 110
COJIepKAaHUIO, HO HE CTAHOBSTCS OAMHAKOBBIMH, KaK BCJIEACTBHE YHU(PHUKAINN; YHHUPHUINPO-
BAHHBIE HOPMBI COJIEPKATCS B MEKIYHAPOAHOM JIOTOBOPE, a FTApMOHU3UPOBAHHBIE HOPMBI 3a-
KPEIUIAIOTCS TIaBHBIM 00pa3oM B MEXIyHApOJHBIX HEKOHBEHIIMOHHBIX HOPMAax M B HaIHO-
HaJTbHBIX HOPMATHUBHBIX TIPABOBBIX AKTaX",

Taxum o0pa3om, Imporecchl yHU(UKALUU U TapMOHU3ALIMY [TpaBa HE TOXKAECTBEHHbI, OHU
XapaKTepU3yIOTCs pa3anuHbIMU npu3HakaMu. [Ipu aTom cornacumces ¢ mHeHueM C. B. baxuna

! Kyradun JI. O. YHu(uKauMs u rapMOHU3aMs HOPM TIPABa O 3aJI0TE€ B MEKyHAPOHOM YaCTHOM TIPABE:
aBToped. Amc. ... KaHI. Popua. Hayk. M., 2007. C. 9.
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Opaxka: aBToped. muc. ... Kana. ropun. Hayk. Caparos, 2003. C. 9.

3 Annuxus E. C. MexyHapoiHoe 4acTHoe I1paBo Hadana X XI Beka: yHuBepcalbHble BEKTOPBI 3BOIIOLUHM //
UzBectust Anrtaiickoro rocyaapcrBenHoro yuusepcurera. 2015. Ne 2-1 (86). C. 22.
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0 TOM, 4TO IPOTUBOINOCTABICHUE PA3INYHBIX (POPM COJMKEHHs MpaBa JIpyr ApyTy MpeacTaB-
J5IeTCsL He BIOJIHE KOPPEKTHBIM, T.K. HEPEIKO BBIOOP (OPMBI, B KOTOPOM OyJIeT OCYIIecTB-
JSATbCS COMMKEHHE, IPEeIONPEIEISIETC CAMBIMU PAa3HBIMU O0CTOSITEILCTBAMU: KPYTOM y4acT-
HHUKOB, NPEIMETOM PETYJIUPOBAHNS, CTENEHBIO IETATU3AINN U MPoUnM’,

Mexay TeMm, yuuTbiBas NpU3HAKU yHU(DUKALUK, 10J1araeM, JaHHas dopma cONMKeHUs
npaBa sBisieTcs: HauOosee dpdexTuBHON. B nurepaType crnpaBenImBo OTMEYaeTcs, 4TO Xa-
paKTepHON 4epTOl yHU(PHUKALMU ABJISETCA HATMYME MEKIYHApOIHOTO IIPABOBOro 00s3aTelb-
CTBa TOCYIApCTB NpPU3HABAaTh M MPUMEHSATh B CBOCH IOPUIMYECKON MPAKTHKE IMPaBOBbIC
HOPMBI, 0 KOTOPHIX OHH JOTOBOPUINCHZ. [109TOMY 3D eKTHBHOCTD YHU(DHUKAIMY KaK (hOPMBI
cOMKEHMs IpaBa COCTOMUT B €€ pe3ysbTare, KOTOPbIM Xapakrepusyercs 0oiblieil (opmaib-
HOM OTIPE/IETICHHOCTHIO U 0053aTEIbHOCTHIO, M TEM CaMbIM SIBJISIETCS IEHCTBEHHBIM MEXaHU3-
MOM IIPUBEJICHHUSI HOPM YaCTHOI'O IIpaBa B COOTBETCTBHE € OOIIMMU CTaHAAPTAMH, YIIPOILAO-
IIMMHU MEKIYHApOJIHOE B3aUMOJICHCTBHE.

VYuuTtsiBas U3N105KEHHOE, 110JIaraeM, 1oj yHu(uKaluen rnpasa ciieyer oHUMaTh Gopmy
COMMKEHUs MIPaBa, XapaKTEePU3YIOUIYIOCS YCTAaHOBJIEHUEM B MEKAYHApOIHOM COIJIAIIEHUH
00s13aTeNIbCTBA TOCYNApCTBA NMPUMEHATh €IUHOOOpasHble W (OPMAIBHO OMpeeICHHBIE
HOPMbI MEKTyHapOIHOTO MpaBa B HAIIMOHAJIbHOW [TPaBOBOM CUCTEME, HAIIPABJICHHYIO HA MU-
HUMM3AIMIO pa3Iyuil B MPAaBOBBIX CUCTEMAaX Pa3HBIX TOCYJapcTB, Oojiee y00HOEe pUMEHe-
HUE B OTHOIIEHUSX, OCII0)KHEHHBIX HHOCTPAHHBIM AJIEMEHTOM.
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