BUPTYaJIbHOM KOIIMH YEJIOBEKa, B OCOOCHHOCTH T€, UTO CBA3AHBI C IPUBJICYCHUEM JIMLIA
K OTBETCTBEHHOCTH 3a HEIPABOMEPHOE CO3laHKe HU(POBOro NaMATHUKA YMEPIIETO,
a Taxke HapylIeHHe HEeMOCPEICTBEHHO MPaB M CBOOOJ TAaKOW BHUPTYaJIbHOH KOIHH,
HapaBHE C XXMBBIMU CYOBEKTaMH I1paBa.
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TO THE ISSUE OF THE CONCEPT OF REAL ESTATE

(REAL ESTATE AS A FICTION)

Abstract. Abstract. Article 130 of the Civil Code of the Russian Federation is
casuistic in its formulation. The attempt to define an abstract principle of identifying a

thing as immovable has expectedly failed, because the physical criterion used as a basis

! Supervisor: Sergey K. Solomin, Professor of the Chair of Civil Law Disciplines of University of
Tyumen, Associate Professor, Doctor of Law.

343



is not adequate. The result is that we do not know what “immovable” is when we deal
with a thing that is at least somewhat complicated in its structure. Therefore, deductive
reasoning is also impossible, which leads to uncertainty about whether a thing is mov-
able, because things other than real estate are recognized as movable property. The
volume of a concept does not determine its essence. Accordingly, with the elimination
of phantom attributes, we are left alone with a single volume. The author, based on the
social nature of real estate, points out the need to rethink the paradigm in which real
estate is recognized; he proposes to abandon the physical criterion of verification of
things as immovable and to move to the understanding of real estate exclusively as
fiction.
Key words: sociality, legal paradigm, legal concept, real estate, physical crite-
rion.
“A time to throw stones and a time to gather stones”

Ecclesiastes 3:5

Russian doctrine has broken many copies in an attempt to formulate a reliable
way of understanding real estate as an object of civil rights. The interest of Russian
civilists in the topic of real estate has considerably diminished in recent years. It seems
that everything, or almost everything, has been said. Meanwhile, our science of civil
law is still not presented with an indisputable doctrine of real estate, claiming to be
conventional. The flame of discussion has gone out, leaving behind the ashes of per-
ceptions and concepts. Refracting the famous wisdom of Tsar Solomon, it should be
announced: it is time to collect thoughts, time to offer a holistic view of real estate,
taking into account the path passed.

Scientific knowledge is achieved through the formulation of concepts. A concept
is necessary for the construction of reasoning (in particular, the reasoning of a judge).
Reasoning, as a tool for describing the external world, exists exclusively in the logical
space, where only validity, provability and rationality of statements are possible. The
specificity of law (unlike, for example, morality) is that, being a social phenomenon
(genus), it exists exclusively in the logical space (species). The irrational destroys law,
making it unpredictable and depriving the legal order of its substantive purpose. The
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predictability of law is achieved through logic, and predictability itself is the basis of
order. In its turn, the predictability of law is achieved, in particular, by the logical per-
fection of legal concepts.

Legal concepts are based on both real entities and imaginary ones (legal fiction).
The best situation for law is when the norm of the law (text and spirit) corresponds to
the essence of the legal phenomenon (volume of reality in the general sense). The goal
of law is to cognize the norm as it is, i.e. to create the contour of the law identical to
the contour of the phenomenon. However, the road to such synergy is thorny, because
we often deal only with some pieces of the concept, while legal regulation is required
now (or even required yesterday). It turns out that if we are not convinced of the valid-
ity of the phenomenon itself or the reliability of its essential features, then we are left
to outline its semantic shape in the most general form (ideologically). This is where the
dynamics of scientific knowledge manifests itself: a concept formulated initially may
eventually turn out to be false, empty or, on the other hand, acquire its substance and
scope.

All of the above has a direct relation to the concept of real estate. Here are a few
remarks from which, as it seems, it is only possible to understand the essence of real
estate as an object of civil rights. Therefore, real estate is a social phenomenon, an area
of logical space, more specifically, the law. This, by the way, is also proved by the very
process of the origin of real estate (a unilateral deed and the act of state registration of
the right). The material difference between ‘movable’ and ‘immovable’ properties is
imaginary. The physical criterion laid down based on such a division does not allow us
to say that the division itself takes place at all. There is no physically static property.
Such classification is necessary for law for the sole purpose of outlining the range of
objects, the rights to which arise in the registration procedure (all participants of civil
circulation should know about these rights). This need is strictly pragmatic and lies in
the field of communication of subjects, in the field of law, but not in nature. Therefore,
this classification is also purely legal. There is no point in holding on to a non-existent

physical criterion.
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The irrepressible human desire for structuring makes us blindfold ourselves and
ignore the obvious contradictions, because of which any attempt to justify a material
(physical) criterion is doomed to failure. The rejection of the physical criterion does
not mean the rejection of legal regimes, which we have operated with before. We only
eliminate the dispute about the recognition of the quality of an immovable thing for
this or that object of the material world. We should speak of the regime of immovable
things rather than of the natural existences of things as movable and immovable. A
practical solution would be the fiction of a land plot as an immovable thing; the recog-
nition of the attached to the land as a constituent part of the plot. Accordingly, the
normative fixation should also be placed in the form of fiction. This approach would
abolish for once and for all any contradiction, and, in particular, would put an end to
the question of the existence of “real estate by nature” and “by force of law”. It is
possible to extend the regime of “immovable” thing to anything capable of individual-
ization, only if it would reflect the purpose of the regulation.

A.L. Mexin wrote that history knows examples when by depositing a sum of
money certain property was declared ‘immovable’!. The author also expressed the idea
that the purpose of the classification ‘movable and immovable property’ is reduced to
the realisation by the legal order of the ‘principle of notoriety’, i.e. postulating that
‘there are only objects, the circulation of which requires special forms...and objects,
for the circulation of which there is no such requirement’2. The only thing I suggest to
take into account is that A.L. Mexin's argumentation is aimed at affirmation of the idea
of “real estate” as res extra commercium, which, of course, corresponds to the early
Soviet legal ideology, but at the present stage is unacceptable, which, however, does
not detract from the remark about the mobility of the legal regime of real estate.

In favor of the social nature of real estate are also the insoluble conflicts that
form the basis of the physical criterion. Russian civilists, when discussing the verifica-

tion of things as immovable, appeals to the ‘strong connection with the land’ from time

I Mexcun AJIL. 06 YIpa3HEeHUH Pa3/IeICHUsS UMYILECTB HA HEJIBM)KUMBIC U IBHKUMBIE / A. MekcuH
// CoBetckoe nipaBo. — M.; Ilerporpan, 1923. — Ne 3. — C. 104
2 Mekcun A.JI. O6 ynpasiHeHuH pa3/iesieHist MMYILECTB Ha HEeIBHKMMbIE U ABUAKUMBIE / A. MeKcuH
// CoBetckoe mpaso. — M.; Ilerporpan, 1923. — Ne 3. — C. 106
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to time, talks about the proportionality of harm when things are relocated, searches for
the mythical criterion of functional purpose, but does not even notice that the category
of ‘disproportionate damage’, for example, is strictly social, because it is connected
with property valuation, and ‘strong connection with the land’ is simply an unreliable
criterion, because in essence it says nothing. All that the legislator offers us is proba-
bility, and any probability is used for lack of credibility and integrity - ‘our knowledge
is not in any way complete, but we know something about this form [logical struc-
ture]’!. It seems unproductive to study the depth of the piles into the ground to answer
a question that lies on an entirely different plane.

Lawyers will always debate which the property and economic value of a thing
depends on its contact with the land and the quality of its connection to it. 'l know
nothing about the weather when I know that it is raining or not raining', wrote L. Witt-
genstein?.

Perhaps the idea of classifying things as “immovable” is derived from property
value, which leads to the utilitarian need for public proof of property rights. After all,
the very need to divide things into ‘movable’ and ‘immovable’ arises with the growth
of cities, when the concentration of people and things in one place provokes the emer-
gence of a chaotic multiplicity of social ties that threaten civil circulation. The city
catalyzes the value of things. Since a thing is created by humans and belongs to the
world and not to nature, the amount of effort expended to produce a thing allows us to
speak of its higher value compared to other things. The dichotomy of ‘movable’ and
‘immovable’ is an attempt to intuitively describe an empirical fact (the existence of a
specific value), textualise it and put it in the form of law.

The above allows us to conclude that the paradigm in which the cognition of real
estate as an object of civil rights takes place needs rethinking. In order to continue the
way to a reliable knowledge of real estate, it is necessary to put the train on new tracks.

To see the fiction of real estate as an object of civil rights.

! Jionsur Burrenmreiin. Jloruko-dunocodckuii Tpakrar [mep. ¢ mem. JI. JoGpocembckoro]. —
Mocksa: U3natensctBo ACT, 2020. — C. 73.
2 Jlionsur Burrenmreitn. Jloruko-¢unocodekuii tpakrar [mep. ¢ nem. JI. JJoGpocembckoro]. —
Mocksa: U3marenscteo ACT, 2020. — C. 61.
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K BOIIPOCY O HEOBXO/JUMOCTH BBEJIEHUSI CMEPTHOM KA3HHU
3A MMPECTYIVIEHUA TEPPOPUCTUYECKOTI'O XAPAKTEPA

AnHoTanms. CMepTHas Ka3Hb SIBJSIETCS BBICIIEH Mepoil HaKa3aHUs 3a YroJIOB-

HBIE MIPECTYIUICHHUs B BUJIE JHILIeHUS cBoOOAbI. B Poccuiickoit denepanun Haao)eH

MOpAaTOpHii Ha CMEPTHYIO Ka3Hb, TEM He MEHee 3aKOHOATeIhCTBO BCE €IIle MPe/IIoia-

raer ee mpuMeHeHne. MHOTHe SKCIIepPThl CUUTAIOT MOPATOPUI HEETUTUMHBIM H Tpe-

Oy1oT GoJiee KOPPEKTHOTO 3arpera, APYrHe — YTO ero Hy)KHO CHSTh 32 TaKHE TPECTYTI-

JICHUSI KaK BEJICHUE TePPOPUCTHUECKOM ACSITEIHLHOCTH U ee puHAHCUpOoBaHue. JlaHHas

CTaThs UIIET OTBET Ha BOIMIPOC: JOITyCTUMA JIM CMEPTHAs Ka3Hb JJIsi TEpPOPHUCTOB. Pe-

3yJIbTaTaMi pabOThl CTAJIO 3aKIFOUCHHE O HU3KOH 3()()EKTHBHOCTH CMEPTHOH Ka3HU

KaK BBICIIEH Mepbl HaKa3aHUs 32 TEPPOPUCTHUECKYIO JESITEIbHOCTh, TaK KaK OHAa HE

BOCITUTBIBAET HU OOILECTBO, HU TEPPOPUCTOB, HU UX €IUHOMBIIUIEHHUKOB. MopaTo-

pUii Ha CMEPTHYIO Ka3Hb CIIEyeT COXPAHSITh JaXKe B BOIIPOCAX TEPPOPUCTUIECKOH Jie-
SITEITEHOCTH.

KuioueBble ciioBa: TeppopHucTHUECKas AEATEIbHOCTb, MOPATOPUI, CMEepTHAas

Ka3Hb, KOHCTUTYLIUsI PD, mpaBo 3a rpanblo.
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