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CITMCOK COKPAIIEHUM U YCJIOBHBIX OBO3HAUEHUN

P® — Poccuiickas denepanus

PC®CP — Poccuiickas Cosetckast @eneparuBnas Couuanucruyeckas PecryOminka
CCCP — Coto3 Coerckux Conmpanuctuiaeckux PecmyOmuk

KK — Ilentpanbaas KontponsHas Komuccus

BIUK — Bceepoccuiickuii Llentpanbubiii M36upatensubiii Komurer
WK — LenTtpaneubiii McnionnurensHbiii KommuteT

I'K PO — I'paxxnanckuii Kogexc Poccuniickoit @enepannu

CK PO — Cewmelinbiii Koneke Poccutickon ®@eneparuu

KK PO — Xunumnsiii kogaekc Poccuiickoit @eneparuu

O3 PO — OenepanbHbiil 3akoH Poccuiickont Deaepanun

KobC- Konekc o 6pake u ceMbe

3AI'C — opraHsl 3aMCH aKTOB I'PAXJAHCKOTO COCTOSIHUS



BBEJIEHUE

Bcerynas B OpauHbie B3aMMOOTHOIIEHUS, Y CYTIPYTOB MOSBIISIOTCS HE TOJIBKO
JUYHbIE, HO ¥ UMYIIECTBEHHBIE 00s3aTenbcTBa. M ecnu Tu4HbIE OTHOIICHHS - 3TO
JIeJI0 CaMHUX CYINPYTOB, TO BOIPOCHl COOCTBEHHOCTH PEryiupyroTcs 3akoHoM. Ho
YTO JIeJIaTh, KOTJa Mapa HE XOUET PErUCTPUPOBATh CBOU OTHOIEHUS?

B Hacrosmee Bpems Bce Oouiblliee  PacOpOCTPAaHEHHE — MOJYYaroT
dakTuueckue  OpauyHble  OTHOIIEHHUS,  BBICTYMAIONIME  allbTEPHATUBHOMN
3aperucTpupoBaHHOMY Opaky. HeratuBHoe oTHOIIEHHE K (PaKTUYECKUM OpadHbIM
OTHOUIEHUSIM, B TIOCIEJHEE BpEMsA, CTAl0 MEHATbCs. Bo3pacTaeT Hay4dHO-
UCCIIEIOBATENbCKUNA NHTEPEC K (PAaKTUUECKUM OpayHbIM OTHOIICHHUSM.

B npouecce pedopmupoBaHus ceMEHHOro 3aKoHOJaTeabcTBa Poccuiickoit
denepanuu  SIBUJIOCh TNpPUHATHE U BBeaeHue 1 mapra 1996 roma Ha Bcel
tepputopun crpanbl CemeiiHoro kojaekca Poccutickoit @enepaunu (nanee — CK
P®)[3]. Caenyer ormetuts, uTo CK P® He perymupyer Qakrtuueckue OpadHble
OTHOILIEHUS, KOTOPBIX Ha JaHHBIM MOMEHT B Poccuiickoil (penepaunn cocraBiser
noaasisitoniee O0onbmMHCTBO. [lo cratuctuke, 40 % map B Poccun npoxkuBaroT
BMECTE HE PETUCTPUPYS CBOU OTHOLLIEHHUS.

Cornacno omnpenenenuto Koncruryuuonsnoro cyga PO ot 17 mas 1995 r. Ne
26-O [6], mpaBoBOe peryaupoBaHuWe OpauHbIX OTHOLIeHUM B Poccuiickoi
denepanuy OCyIECTBIAETCS TOJIBKO rOCY1apCTBOM. B HacTosIiee BpeMs 3aKOH He
NPU3HAET HE3apErMCTPUPOBAHHBIM Opak M HE CUYMTAET OpPaKkoOM COKUTEIBCTBO
MY>KUMHBI M KEHIIUHBI, OHO HE MOPOKIAET MPABOBBIX MOCIEACTBUI U MOTOMY HE
YCTaHABIIMBAETCS CyJJaMU B KayecTBe (paKTa, UMEIOLIEro I0pUANYECKOe 3HaUCHHE.

B neiicTByromiemM 3aKoHOAATENbCTBE (PaKTHUECKHUE OpayHble OTHOILICHUS HE
UMEIOT  IOPUJIMYECKOrO  3HAYEHUs, HAXOJATCA BHE TOJIA  IIPAaBOBOTO
perynupoBanus. Taxum o6pa3om, HecMOTpsi Ha KOHCTUTYLIMOHHYO HOPMY O TOM,
YTO CEMbsI HAXOJUTCS MOJ 3alMTON rocyJapcTBa, TaKas 3allluTa MpeACcTaBiIseTCs
HE KO BceM ceMbsiM. CeMbH, OCHOBaHHbIE Ha (PaKTUYECKUX OpauHbIX OTHOLICHUSIX,
OCTaIOTCSl BHE NPABOBOr0 PETYJIMPOBAHMS, XOTSA, KaK M CEMbHU, OCHOBAHHBIE Ha

3aKOHHOM Opakxe, BBIMOJHSIOT T€ ke (yHKIHU.



[IpaBO AOMKHO YYUTHIBATH AaKTyalbHbIE U COIMAJbHBIE TEHACHIIUU,
cienoBath 3a HUMU. OTCYTCTBHE NPABOBBIX HOPM HE MOXKET OBITh BOCIOJHEHO
CyneOHOU MPAKTUKOM, KOTOpas HE SIBIISIETCS MCTOYHUKOM POCCHUMCKOIo MpaBa.
Bmecte ¢ tem pacnpocTpaHeHHe (HAKTHUECKUX OpauHbIX OTHOIICHUH Tpedyer
3aIIMTHI IPAB U HHTEPECOB I'PAXKIAH, COCTOSIIINX B TAKUX OTHOIICHUSX.

OO011ecTBOM COXKHUTENN BOCIPUHUMAIOTCS KaK Mmapa, CEMbsl U €UHOE 11eJI0e,
B TO BpeMsi KaK rocyJapCTBO paccMaTpUBAeT JIMUI], COCTOSIIUX B (PAKTUYECKUX
OpayYHbBIX OTHOILIEHUSIX KaK MOCTOPOHHUX APYT K APYTY.

Takum o00pa3oM, OTCYTCTBHE B POCCHUHCKOM 3aKOHOJATEILCTBE HOPM,
perynupyoomux ¢akTuieckue OpadHble OTHOIICHUS, MPUBOIUT K Mpodiiemawm,
CBSI3aHHBIX C MPABOBOM 3aIIUTON IMPaB JUIl, COCTOSIIINX B (PAKTHUECKUX OpauHbIX
OTHOILICHHUSIX.

B ropuanueckoil nuTepaType CyILIECTBYET MHOIO MHEHHM IO TOBOAY
(aKTUYECKUX OTHOIIECHHM, HO BCE OHU HE HOCSAT KOMIUIEKCHBIM Xapakrep,
SBJIIOTCSL (hparMeHTapHBIMHU.

B HacTosiiiee BpeMs akTyallbHOU MPOOIEMOil SIBIIIETCS pa3ies UMYIIECTBa,
HQXXUTOTO JIUIIAMU, HE COCTOSIIMMH B O(UIIMATBHBIX OpayHbIX OTHOIIEHUSX. B
CBS3U C OTHUM, CIEQyeT  ONpPEACNINTh IPAaBOBOM CTATyC MJAaHHBIX JUI B
JNEUCTBYIONIEM 3aKOHOAATEIbCTBE — JOMOJHUTH OOIMEe HOPMBI pasjela
UMYIIECTBA CIIEIUATBLHON HOPMOMW IS JIUIl, KOTOpPhIE HE COCTOSUIM B OpayHBIX
OTHOILICHUSIX, HO TI0 0OCTOSITEILCTBAM JIeja, B IEPUOJI COBMECTHOTO MPOKUBAHMUS,
BeIU o0miee CeMEeWHOe XO3SMCTBO, Yy KOTOPBIX B YKa3aHHBIA NEPHOJ
dbopmupoBajcs oOmui OIKET, CO3JaBaCMBbIM Il TOJJICPKAHUSI COBMECTHOTO
MPOKUBAHUSI, & TAKXKE TPUOOPETCHUS UMYIIIECTBA.

B wnayunoli nmteparype moa (aKTHYECKUMU OpadyHBIMH OTHOIICHUSMHU
MOHMMAIOT OTHOIICHUS MEXIYy MYXYMHOM M JKEHIIMHOM 10 COBMECTHOMY
MPOKMBAHUIO (COKHUTENBCTBY ), HE 3aperucTpupoBanHbie B opranax 3AICa.

Llenpro wucciemoBaHus SBJSICTCS aHAIW3 3aKOHOAATEILCTB Poccuiickoi
denepalui ¥ HWHOCTPAHHBIX TOCYJApCTB, pPEryaupyromero (axkTuyeckue

OTHOUIEHUS, BBISBJIEHUE MPOOEJIOB U MPOTUBOPEUUI B MPABOBOM PETYJIMPOBAHUU



MMYLIECTBEHHBIX OTHOLIEHUM W IOUCK IYyTEHM MX peleHus. JlaHHOM TeMaTHhke
MOCBSIAM CBOM pPaOOThl Takue aBTOpbl, kak M. B. AnTokonbckas, A. M.
bensikora E. H.,Kumunumxu, . A. Kocapesa, O. 1O. Kocosa, JI. b. MakcumoBuy,
A. B. CunenakoBa, T. Il. CononkoBa, H. H. Tapycuna, A. JI. Toncras:, M.B.
[llepenxo, I1. ITobenoHoCIIEB U ApyTHE.

JIns MOCTUKEHMSI TOCTAaBJIECHHOW 1€ HEOOXOJMMO BBINOJHEHUE psaa
3a/1a4:

1. HccnepoBaTh mpomecc CTaHOBIEHUS M Pa3BUTUSA  IIPABOBOTO
pEryaupoBaHus PaKTUYECKUX OpayHbIX OTHOLIEHUM;

2. 3yunTh IOpUINYECKYIO PUPOAY JAHHOIO poja OTHOLIEHU B Poccuu;

3. OTpa3uTh OCHOBHBIE MOJIOKEHUSI B 3aKOHOJATENbCTBE Poccuiickoit
Oenepanuu;

4. Ilpoananu3upoBaTh OIBIT 3apYOEKHBIX CTPAH B TAaHHOW 00JIaCTH;

5. PackpeiTh u onmucaTh OCOOCHHOCTH TPABOBOIO PEryJUPOBaHUS
dbakTHUecKuX OpavyHbIX OTHOIICHHUI;

6. Omnpenenutrb Kpyr npobdieM U pa3paboTarh PEKOMEHIAIMHU IO
COBEPIICHCTBOBAHUIO CEMEMHOT0 U TPakJaHCKOTO 3aKOHO/1aTeJIbCTRA.

OOBEKTOM HCCIIEIOBAHUS SIBISAIOTCS OOIIECTBEHHBIE OTHOIICHHS, KOTOPHIC
dbopMupyroTCs MKy (PaKTUUECKUMU CyNPYyraMu IO MOBOY UX UMYIIECTBEHHBIX
mpaB ¥ 00s3aHHOCTEH.

[IpenmMeToM  wucciaedoBaHUSA  SIBJISETCS  CEMEMHOE W TpaxaaHCKOe
3aKOHOJATEIbCTBO, COBPEMEHHAs MPAKTUKA €ro MPUMEHEHUs, Hay4yHasl JOKTPUHA
110 TEME UCCIIETOBAHMUS.

MeTo010THYeCKO  OCHOBOM  UCCJIEJOBAHUSI SIBUJIUCH  OOIICHAYYHBIN
JUANIEKTUYECKUI METOJI MO3HAHHUS, a TAKKE OCHOBAHHbICE HA HEM YaCTHOHAYYHbIE
METO/Bl:  CHUCTEMHO-CTPYKTYPHBIA,  CpPaBHUTEIBHO-TIPABOBOM,  (opmaabHO-
FOPUINYECKUN, CTATUCTUYECKUM, COLIMOJIOTHYECKUU. B mpouecce uccinemoBaHus
MPUMEHSIIOTCSI TAaKXKE€ JIOTUYECKUH M MCTOPUYECKUUA METOJbl HCCIEIOBAHUSI.

HcTopuko-mipaBoBOM, CpPaBHUTEIBHO-IIPABOBOM METOAbl Jalld  BO3MOXKHOCTH



BBISIBUTH CHENMU(GUKY BO3ACHCTBUS HCTOPHUYECKHX YCIOBHUH HaA Pa3BUTHE
(hakTHYeCKNX OpayHbIX OTHOIICHUH.

KomrutekcHblid METOA MO3BOJIMJI MPOAHATU3UPOBATH BOIPOCHI MO JTAHHOU
TEME BO BCEM MHOTooOpa3vM CBA3€H M B3aMMOOTHOILICHUW, YUUTHIBas, MPEXKIEe
BCET0, IOPUINYECKHUE ACIIEKTHI.

Tema ¢akTryeckux OpayHBIX OTHOIIEHUH HE 00OIUIa BHUIMAHUEM HAy4YHYIO
OOIIECTBEHHOCTh, OJIHAKO CUCTEMHOTO HAy4YHOI'O HMCCIIEIOBAaHUS B JaHHOU cdepe
HeT. MHorue aBTOpBI PacXOJATCS BO MHEHHAX OTHOCHUTEIBHO HEOOXOIMMOCTH
3aKOHOAATEIBHOTO PEryIUpOBaHUs (PaKTHUECKUX OpauHbIX OTHOIIICHUIA.

HopMmartuBHo-nipaBoBast 6a3a BKJI0O4aeT B ceds npexae Bcero Koncturyunuto
Poccuiickoii ®denepannv, NPUHATYIO BCEHApPOJHBIM ToJOcOoBaHMEM 12 nekalOps
1993 r., Cemelinbiii kogekc Poccuiickoit @eaeparuu ot 29.12.1995 1. Ne 223-D3,
['paxxnanckuii mpoueccyalnbHblid Kogekc Poccuiickoit @enepaunu ot 14.11.2002 1.
Ne 138-®@3, npasoseie aktel PCOCP, B TOM yncie HEAEHCTBYIOIIUE AKTHI.

B nuccepranuu u3yudeHbl clieluaibHbIE 3aKOHBI O (PAKTUYECKUX COH03aX
Ncnannyn, Wramuu, @Opannuum, HopBermm w apyrue HOPMAaTUBHBIE aKThI
3apyOeKHBIX CTPaH.

OMIMPUYECKOH  OCHOBOM  MCCJIENOBAHMS  SBWINCHh  OIPEACIICHHUS
Koncturyumonnoro Cyna P®, nocranoBnenusi» I[lnenymoB BepxoBhHoro Cypa
P®, nocranosnenus [InenymoB Bepxosuoro Cyna CCCP.

Conepxaiuecs B JIUCCEpPTAllMM BBIBOJABI U MPEIJIOKEHUS MOTYT OBITh
WCIIOJIb30BaHbl MPU COBEPIIEHCTBOBAHWM 3aKOHOAATENIbCTBA B LEJSAX 3aIUTHD)
npaB TPaXKIaH, COCTOSAIIUX WA COCTOSBIIMX B (DaKTHUECKUX OpadyHbIX
OTHOUIEHUSIX, B MPAKTUKE HOTAPUAIbHBIX WU CYJIEOHBIX OPraHoB, a TaKXke B
npenoaaBaHuu Kypca «CeMeiHoe mpaBoy.

AmnpoGanusi pe3yiabTaTOB HCCienoBaHusA. Jluccepranusi BBIMOJTHEHA W
oOcyxkaeHa Ha Kadeape TpakIaHCKOTO U ceMeHHOro mpaBa TIOMEHCKOTO
roCyJapCTBEHHOTO yYHUBEPCUTETA. Ps1 MONOKEHMN MarucTepckou auccepTaluu

oTpaxkeH B HayuyHOl cratbe «l[IpoOsemMa mnoaMeHbl TOHATHH «(haKTHUYEeCKUE



OpayHble OTHOLIEHUS» U «TPAKTAHCKUN Opak» M myTH e€ pemeHusi»[39, c.179-
181].

CrpykTypa paboThl ompenensieTcs LEIIMU M 3afadyaMH  HCCIIEIOBaHMUSL.
Hacrosimas paboTa COCTOUT U3 CHHCKAa COKPALICHUN, BBEJACHHUS, OCHOBHOM YacTu
UCCIIeIOBAaHMsI B BHUJE JIBYX TJIaB, MOJENICHHBIX Ha maparpadbl, 3aKIIOYCHUS H

CIIMCKa HMCITOJIb30BAHHBIX HCTOYHHKOB.



