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CITMCOK COKPAIIEHUM U VCJIOBHBIX OBO3HAYEHUM

P® — Poccuiickas denepanus

CK P® — Cewmeiinblii koaekc Poccuiickoit @enepannu
I'K P® — I'paxxpanckuii koaekc Poccuiickoit deaepannu
Y — Yacte

IT — ITynkT

Ct — Cratbpia



BBEJIEHUME

B Poccum nawamom OpadHbIX OTHOUICHHM SIBISICTCA HOPUIUYECKHM (pakT
3aKJIIoueHusl Opaka B OpraHax 3allldCU aKTOB IPaKAAHCKOTO cOCTOsiHUS. VIMEHHO ¢
TOTO0 MOMEHTa BO3HUKAIOT JIMYHBIE W HUMYIIECTBEHHBIC MpaBa U O0OSI3aHHOCTHU
CYIIPYTOB, KOTOPBIE CTAHOBSITCS YYaCTHHUKAMM IPABOOTHOLIEHUM, PEryJUpPyEMBIX
pPa3IMYHBIMM OTpaciasiMU NpaBa. ToOJbKO 3aperuCTPUPOBAHHBIN Opak MHOpOXKAaeT
IOPUJIMYECKUE TIOCHIENCTBUSA, M C 3TON0 MOMEHTa TOCYAApCTBO OCYLIECTBIISAET
IOPUIMYECKYIO 3alIUTy npaB cynpyroB. Kak mpasuiio, BcTymas B Opak, Cynpyru
HAaYMHAIOT BECTH OOLIee XO35SMCTBO, CTAHOBATCA COOCTBEHHUKAMHU Pa3jIU4YHOIO
MMYLIECTBA, KaK MMPOCTOTO, TAK U CIIOKHOTO, 3aKJIFOYAIOT CIEIIKH, MOKYIIAIOT [ICHHBIE
Oymaru W JOJM B YCTaBHbIX KamuTajax. Bce 53T0 Bie4eT BO3HUKHOBEHHE
OIPEETICHHBIX MPABOBBIX CBS3€l, OCOOEHHOCTH KOTOPBIX OO0YCIIOBJIEHBI I€UCTBUEM
3aKOHHOI'O PEXMMA UX UMYILIECTBEHHBIX OTHOLLICHUM.

Wuctutyr OpauHoro pgoroBopa B Poccum He sBiseTcs  IIMPOKO
PaCIPOCTPAHEHHBIM SIBJIEHUEM, 110 CPAaBHEHUIO CO cTpaHamu EBponbl. Tem HE MeHee,
pOCCHICKHE TpakJaHE 3aKiIl4aloT OpadyHbli JOrOBOP HE TOJBKO C ILEJbIO
pacnopsKeHUs OOIIMM COBMECTHBIM MMYILIECTBOM 10 CBOEMY YCMOTPEHUIO, HO TaK
&Ke, 4ToObl 00ecneynTh CBOM MMYIIECTBEHHbIE MHTEPECHl HA Clydaill pacTOp>KeHHus
Opaka. VIMeHHO MO3TOMYy, 3aKOHOJATENbCTBO  MPEAOCTABISIET  CYNpyram
BO3MOYKHOCTh CaMUM H3MEHSATH MPABOBOM PEXKHUM, MYTEM 3aKIIOUEHHS OpayHOro
noroBopa. Jlyis Toro 4toObl OpayHBIM JOTOBOpP, KaK HMHCTHTYT CEMEHHOTO TMpaBa,
COOTBETCTBOBAJI TEM LEISM paad KOTOPBIX OH CO3JaH, HEoOXO0JUMO
COOTBETCTBYIOILIEE IPABOBOE PETYIUPOBAHME, KOTOPOE Obl HUCKIIOYAJIO HAIWYUE
IIPOTUBOPEYMM CpPEIH HOPM IIpaBa.

AKTYaJTbHOCTbh T€MbI BBIITYCKHON KBAJM(DUKAITMOHHON paboThl 00yCIOBIIEHA B
NEPBYIO OYepeab TEM, UTO B HACTOSIIEE BpeMsi IPABOBOE PEryIUpOBaHUE OpavHOTO
JIOTOBOpa XapaKTEPU3YETCsl HEONPENEICHHOCThIO. B pe3ynbrare 4yero Ha NmpaxkTUKE
HEJb3sd OJHO3HAYHO MCTOJIKOBATh TE€ WJIM WHBIE HOPMBI IpaBa. TeopeTndeckas
COCTaBJISONIAs MHCTUTYTa OpadyHOro JOrOBOpa TaK K€ COACPKHUT psl Hpodiem.

HecMoTpst Ha wuccienoBanue OpadyHOro JjoroBopa MHorumu astopamu (A. H.



JleBymikunbim, JI. b. MakcumMoBHUY U IpyruMH) psa MpoOieM Ha CEerOAHSIIHUN 1eHb
OCTaloTCA HepelmieHHbIMH. Hampumep, He pemieH BOOPOC  OTHOCUTEIBHO
BO3MOYKHOCTH 3aKJIIOUE€HHUS OpayHOro JOTOBOpA Yepe3 MPeACTaBUTENCH CyIpyroB; B
IOPUIMYECKON JIUTEpaType HET €IWHOTO MHEHHs OTHOCHUTEIbHO OTpaciieBOM
MPUHAIIICKHOCTH OpPAavyHOTO JI0rOBOPA; HE YCTAHOBJIEHO, KOTO CIEAYeT OTHOCUTH K
JUIaM, BCTYMAIOIMUM B Opak; CYyIIECTBYET MOJEMHUKA OTHOCUTEIBHO CYIIHOCTH U
npeaMera OpayHoro aorosopa. PaspeiieHne ykazaHHBIX TUCKYCCHOHHBIX BOIIPOCOB
croco0CcTBOBajo0 Obl 0ojiee MIHUPOKOMY MPUMEHEHUIO OpadyHOro J0roBopa Ha
TIPaKTHKE.

Takum oOpa3om, cerofHsIIHEe MPaBOBOE PEryIHMpPOBAHHE HE COBEPIICHHO,
MMEETCSI MHOTO IIPO0OJIEM KaK TEOPETUYECKOT0, TaK U MPUKIIATHOTO XapaKTepa.

[lens auccepTanliOHHONM pabOThI COCTOMT B KOMIUIEKCHOM UCCIEIOBAaHUU
WHCTUTYyTa OpayHOro J0roBopa Kak croco0a peryaupoBaHUs HMYIIECTBEHHBIX
OTHOUIEHUH CYNPYTOB.

Jlis MOCTM)KEeHHS YKa3aHHOW WENH MPENoiaraeTcs pelieHHe CIeTyIOINX
3ajau:

- HCCJEeIOBaHWE TMPABOBOM MPUPOJLI OpayHOro JIOroBopa Kak crocoda
PEryIMpPOBaHUS UMYIIIECTBEHHBIX OTHOIICHHUH CYIIPYTOB;

- UW3y4YCHHE WHCTUTYTa TMPAKTUKA TPUMEHEHHS OpayHbIX JIOTOBOPOB B
3apyOeKHBIX CTpaHAX;

- aHaJIM3 CYIIECTBEHHBIX YCIOBUI OpauHOTO I0rOBOPA;

- paccMOTpeHHE M aHaJu3 OCOOCHHOCTEH 3aKIIOYEHHs, W3MEHEHUS,
PacTOp)KeHUs, IPU3HAHKS OPavyHOTO TOTOBOPA HENCHCTBUTEIHHBIM.

OOBeKT uccienoBaHMsI: COBOKYITHOCTh OOLIECTBEHHBIX OTHOIICHHH, KOTOPbIE
BO3HUKAIOT, U3MEHSIOTCS WM MPEKPAIIAIOTCS B Pe3yIbTaTe 3aKI0UeHUS CyNpyraMu
OpayHOTO JOTOBOpA.

[Ipenmer wuccieqoBaHMS: HOPMBI TpaBa, OIMNPEACIAIONME OCOOEHHOCTH
OpayHOro JOTOBOpA C TOUYKU 3PEHMS JOKTPUHBI IPAKJAHCKOIO U CEMEHHOTO IpaBa, a

TaKXKe CyJeOHas MpaKTHKa.



MeTo0JIOTHYECKYI0O OCHOBY JUCCEPTALMOHHOIO MCCIEAOBAHUSA COCTABIISIET
JTAATICKTHYECKUI METO]T MO3HAHKUS COUAIBHBIX SIBIICHUM U OPTAaHUYHO CBSI3aHHBIE C
HUM OOIllEHay4YHble W YacCTHbIE METObl: HCTOPUKO-TIPABOBOM, CPAaBHUTEIHHO-
PaBOBOH, (POPMANBbHO-IOPUINYECKUHN, (PYHKIIMOHANBHBIN, CUCTEMHBIA W JApYyTHUE.
ABTOPOM HCHOJIB30BAIUCH KATETOPUH OOIIETO, €IMHUYHOTO U OCOOCHHOTO.

TeopeTH4ecKyt0 OCHOBY MCCIEOOBAHUS COCTABISIIOT TPYAbl CHEAYIOIINX
YYEHBIX B 00JIACTH CEMEHHOTO U TpaxkaaHckoro npasa: U.P. Ansoukosa, XXunnakosa
N.B., Aurokonbckas M.B., ITuenmunnesa JI.M., Makcumosuu JI.b., Abamua D.A.,
Jleesymkun A. H., b. M. Tonramo, YeppanoBa E. A., C. . Yamkosna,
KpamennnnukoB I1.B., A.IIl. CepreeBa, IO.K. Toncroun, bparunckuit M.HA.,
Butpsackuit B.B., Hapunbsau A., JloBnaroBa A., Tapycuna H.H., JlymnukoBa
AM., JlymiankoBa M.B., Mbickun A.B., berukoB A.U., 3Benuropoackas H.®., H.B.
barposa u npyrue.

HopmaTuBHO# 0a3oii ucciaenoBaHUs MOCTYXUIU CIEAYIOIIHME HOPMAaTUBHBIC
aktel  Poccumiickoir ~ ®Depepauun: Konctutyumss  Poccuiickoit ~ @enepannu,
I'paxxnanckuii kogekc P®, Cemeiinblii kogekc P® 1 MHBIE HOPMATUBHO-TPABOBHIC
aKThI.

Haydnast HOBH3Ha auccepTallMOHHOW paOOThl COCTOMT B TOM, YTO aBTOPOM
BBISIBJICHA MPABOBasi MPUPOJa OpayHOro JOTOBOPA; OMpPEENIeHa CYIIHOCTh MpeaMeTa
U OCOOCHHOCTHM CYOBEKTHOTO COCTaBa OpadyHOro A0roBopa; chHopMyaupoBaHO
MOHSTHE (IHIIA, BCTYMAIONIME B Opak»; B IEJIAX COBEPIICHCTBOBAHUS MEXaHHU3Ma
MPUMEHEHUSI HOPM OpavyHO-CEeMEIHOTO 3aKOHOAATEILCTBA 0OOCHOBAHO MPEJIOKECHHE
0 HEOOXOAMMOCTH NPUHSATHS HOPMATUBHOTO MTPABOBOI'0 aKTa 0 OpavHOM JIOTOBOPE.

HoBamnueii mpoaenanHoil paboTel cieayeT npu3HaTh (HOPMYIUPOBAHHE
KOHKPETHBIX MPEIJI0KEHUN IO COBEPUICHCTBOBAHUIO JIEMCTBYIOIIETO CEMEWHOTO
3aKOHOJIATENbCTBA, & UMEHHO:

VYcranosneno, uto HU CK PO uu 'K P® He npeaycmaTpuBalOT BPEMEHHBIX
OTpaHUYCHHM, CBSI3aHHBIX C YCTAHOBJIEHHUEM KaKOro-JIu0O MPEeAebHOIO0 CpoKa OT
MOMEHTA 3aKJIIOYeHUss OpayHoro J0ToBOpa N0 TOCYJApPCTBEHHON pETHCTpaIlin

3aknoyeHus: Opaka. [lo Hamemy MHEHHIO, JaHHYIO CHUTYalUl0 CJEAyeT



paccMaTpuBaTh Kak MpoOen B 3aKOHOAATENLCTBE, MO HECKOJbKUM MpUYMHAM. Bo-
MEPBBIX, OHA CO3/Ia€T OTCPOYKY BCTYILICHHUS JOTOBOpAa B CHJIy HAa HEOMNPEICIICHHBIN
NEepUOJl, YTO SBHO HE COOTBETCTBYET OOLIMM MPHUHIMIAM O0053aTeIbCTBEHHBIX
OTHOUIEHUI. Bo-BTOpBIX, Hajaraer Ha JMIO, BCTyHaroulee B Opak MOpalibHbIE
OTPAHUYECHHUSI PACHOPSIUTHCA CBOMM HUMYIIECTBOM IO CBOEMY YCMOTPEHHIO,
HaIpyUMep, UCIIOJIb30BaTh €ro I NPEANPUHUMATENBCKON JEATEIbHOCTH.

Teoperndeckoe 3HaueHNE PAOOTHI COCTOUT B TOM, YTO B HEW C(hOpMYITMPOBAHBI
MOJIOKEHHUSI, KOTOPBIE B CBOE COBOKYIHOCTH JAIOT LIEJIOCTHOE U B3aUMOCBSI3aHHOE
MPEACTABICHUE O TOHSITUU M OCOOEHHOCTAX OpayHOTo J0TOBOpa, Kak crocoda
peryJupoBaHUs UMYIIIECTBEHHBIX OTHOIICHUH CYTPYTOB.

[IpakTHyeckass 3HAYMMOCTb  HCCIIEIOBAHMUS  OINpENENseTCs TEM, YTO
cojepkaiyecs B paboTe BBIBOJIBI MOTYT OBITh MCIOJIb30BaHbl B IMPAKTUYECKOU
JESATEILHOCTH OPraHOB 3aKOHOJATENbHOM, Cy1IeOHON M MCIOJHUTENBLHOM BIIACTH; B
HAyYHBIX MCCIIEIOBAHUSAX MPOoOIeM OpayHOro JOTOBOpA.

Anpobanus pe3yibTaTOB HCCIENOBaHUS. P MOJ0XKEHUN MarucTepckoi
JUCCepTallii  OTpakeH B HaydyHou cratbe «[IpaBoBasi mpupoma OpadyHOro
noroBopa»[OQmuodka! UCTOYHUK CCHUIKU He Hal/IeH. |.

Crpykrypa paboThl 00yCIIOBIICHA IIESIMHA M 3aJladaMH MccieaoBanus. Pabora
COCTOMT W3 BBEIIEHHSA, TpEeX TJiaB, KOTOpbIE BKIIOUAIOT BOCEMb Maparpados,

3aKIIHOYCHHA U CIIMCKA UCIIOJIb3YEMbIX NCTOYHHUKOB.



