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BBEJIEHUE

Tema 3amuThl IpaB NPEINPUHAMATENEHM B HACTOSIIEE BpEMs SBIAECTCS
aKTyaJIbHOW, IIOTOMY YTO COBpEMEHHas Poccus MpOXOAUT depe3 IKOHOMUYECKUE
pedopMBbI, pPE3yIBTATOM KOTOPBIX SIBISETCS CTaHOBIEHHE U (OPMHUPOBAHUE
IPUHLMIINATBHO COBPEMEHHBIX OOILIECTBEHHBIX OTHOIIEHUH B c(hepe 3KOHOMUKHU,
(uHAHCOB, KOTOPBHIE OCHOBBIBAIOTCS HA U3MEHEHUH PHIHOYHON SKOHOMUKHU.

B HOpMaTHMBHO-IIPAaBOBBIX TOKYMEHTaX COBpeMeHHOU Poccun - Koncturynnn
P® (ct. 34), ['paxxnanckom koxaekce (4. 1, ct. 23) - m1aHO omnpejeneHne CylmHOCTH
MPEANPUHUMATEILCTBA KaK 0CO00T0 TUIIA SKOHOMUYECKOH JESITENIbHOCTH, KOTOpas
HaIlpaBJeHa Ha cucrteMarnyeckoe nonydeHue npuodsum. B I'K PO onpenensiercs
OCHOBA MPEIIPUHUMATENBCKON  AesTenbHOcTH. OHa  ompeaensercss  Kak
CaMOCTOSTEIIbHASI, OCYILIECTBIISIEMAs HA CBOM PHUCK AESATEIbHOCTD, HAIIPABJIECHHAS HA
CUCTEMAaTUYECKOE TOJyYeHUE MPHUObUIM OT IMOJIb30BAHUS MUMYILIECTBOM, MPOJAKH
TOBAapOB, BHIIIOJIHEHUS padOT WK OKa3aHUs YCIYT JUI[AMH, 3apErUCTPUPOBAHHBIMU
B 3TOM Ka4€CTBE B YCTaHOBJIIEHHOM 3aKOHOM MOPSJIKE.

AKTYyaqpHOCTb TEMBI HCCJIENOBAHMS IOATBEPKIAETCS IPOTPECCOM B
3HAYEHUU TMPEANPUHUMATENBCKON AESITEIbHOCTH B HACTOAILEE BPEMsl, pa3BUTUU
MEXIYHapOJHbIX OTHOIIEHHH B cdepe SKOHOMHKM M TOPrOBIH, HOBHU3HA
(GbopMUpOBaHUSA PBIHOYHOM HKOHOMHUKH, COBEPILIEHCTBOBAHUM TI'Pa’kJaHCKOTO
oOlIecTBa M NPABOBOrO TOCYAAPCTBA. 3alllUTa MpPaB M 3aKOHHBIX HMHTEPECOB
NPEANPUHAMATENIEH WUIPAET BAXHYIO POJIb B CTAHOBJICHUM JKOHOMHKH, TAK Kak
YYaCTUIIMCh CITydyad HAPYIICHMs BBIIICHA3BAHHBIX MPaB U MHTEPECOB, YTO MOMKET
MMETh CIIEICTBUEM PErPECC B IKOHOMHUUYECKUX OTHOILLIECHUSX B HAIIEH CTPAHE.

CornacHo cratuctuueckuM aanubiM CyneOHoro aenaptamenta Poccuiickoit
@denepauuy OpaBa M 3aKOHHBIE HHTEPECHl CYOBEKTOB MPEAIPUHUMATEIbCTBA
HapyImarwTcs JO0BOJbHO uacTo. [lokazatenmn paboThl apOWTpakHBIX CynoB PD
noaTBepkaatoT AaHHb ¢akT. Tak, B 2016 roay moctynuio 1 miH 259 Thicsu
UCKOBBIX 3asBieHuid. B 2017 rony — 1 muie 304 Thicaun, B 2018 rogy — 1 muH 288

ThICSY, a B iepBoM noayroauu 2019 roga — 604 teicsun. Mcxos u3 cTaTUCTUYECKHUX



JIAHHBIX, MOKHO CJieJIaTh BBIBOJI O TOM, UYTO KOJMYECTBO HAPYUICHUU TIIpaB
MpeAnpUHUMATEIICH 0CTAeTCsl IPUMEPHO HA OJTHOM YPOBHE, KpalilHE BHICOKOM.

Crep KyBaroluMH 0OCTOATEIbCTBAMU JIJIS1 PA3BUTHS MTPEITPUHUMATEIIHCKON
JIEATEIIBHOCTH SIBJSIETCS OTCYTCTBHE KOMILJIEKCA HOPMATHUBHO-IIPABOBBIX HOPM,
YCTAaHOBJICHHBIX 3aKOHAMH U MHBIMU MPABOBBIMU aKTaMH, X IPOTUBOPEUUBOCTH B
peryJupoBaHuu  OOIIECTBEHHBIX OTHOIIGHHMHM B  cdepe HSKOHOMUKH H
NpEeANPUHUMATENIBCTBA. B 3TOM CBSI3M aKTyallbHBbIM SIBJISIETCS PEIICHUE 3a7ay IO
VIYUYIIEHUI0 W MOJICPHMU3AIIMM TIPABOBOTO MEXaHWU3Ma PEryJUpPOBaHMS 3alllUThI
MpaB U 3aKOHHBIX MHTEPECOB CYOBEKTOB MpeANpuHUMATENbCTBA. be3 comHeHui
COBEPIICHCTBOBAHUE IIPAaBOBOIO PETYJHpPOBaHUS B cdepe 3aluThl MpaB
NpeAnpUHUMATENIeH  JOJDKHO  OOECIeUUTh  CTaOMIBHOCTh  OKOHOMHYECKUX
OTHOILICHHWM, a TakKe TapaHTUPOBaTh COOJIOJICHHUE KOHCTUTYIMOHHBIX TIpaB M
HHTEPECOB CYOBEKTOB MPEANMPUHUMATEILCKON JICITEIHHOCTH.

CorsacHO  TpaXJaHCKOMY  3aKOHOJATEILCTBY  IPEANPUHUMATEIBCKAs
JIEATEIIbHOCTh OCYIIECTBIISCTCS JIMIIAMU Ha CBOM PHCK, CJIEI0BATEIbHO, CYOBEKTHI
MPEANPUHUMATEIIBCKON JICATEILHOCTH HYXXKJAIOTCS B 00ECICYCHUU ITPABOBBIX
rapaHTui cO CTOPOHBI TOCYAapPCTBA, KOTOPOE B CBOIO OUEPEIb UMEET 00s3aHHOCTH
M0 CO3/IaHUI0 MHCTHUTYTA 3allUThl U OOCCIEUCHUS MpaB M 3aKOHHBIX MHTEPECOB
npeanpuauMarenei. OTcroja clieayeT HeoOXOIMMOCTh 3aKpEIUICHHUS! MPaBOBBIX
HOPM B KOMIUIEKCE, KOTOpbIE B TOJHOM Mepe MOrJu Obl HEWTpaau3oBaTh
HETaTUBHbBIC MPOSIBJICHUS B OTHOILICHUH MPEANPUHUMATEICH.

Ucxonss w3 aHanu3a HOPMATHBHO-TIPABOBBIX  aKTOB, HOPUAUYECKON
JUTEPaTyphl 1O TAHHOU TEME, MOYKHO C/IeJIaTh BBIBOJI O HECOBEPIIIEHCTBE ITPABOBOTO
MEXaHU3Ma OCYIIIECTBJICHUS 3aIUThl MPAaB M 3aKOHHBIX HMHTEPECOB CYOBEKTOB
MpEeANPUHUMATENILCTBA, COOTBETCTBEHHO BO3HUKAET HEOOXOAUMOCTh DPa3BUTHUS
HOpPMATUBHOW 0a3bl JAHHOTO WHCTUTYTA, YTO TOJTBEPKAACT AaAKTyalbHOCTh
BBIOpaHHOM TEMBI UCCIICIOBAHUS.

OOBEKTOM HCCIEIOBaHUS SBJISIIOTCS OOIIECTBEHHBIE OTHOIICHUS, KOTOPHIE
BO3HHMKAIOT B CIIy4asX HAPYIICHHs MpaB CyOBEKTOB MPEANPUHUMATENbCTBA, TIPU

OCYHICCTBJICHUHU HUX 3allIUThI 1 BOCCTAHOBJICHHA B COBPEMCHHBLIX YCIIOBHX.



[Ipenmerom nccaenoBaHus BHICTYIaeT HOPMAaTUBHO-TIPaBOBas 6asza, KoTopas
3aKpEIUIIET OCHOBBI 3alUTHI MPaB MPEANPUHUMATENCH, a TaKXKEe HCCIEIOBAaHUE
CrIoco00B 1 (hOpM 3aIUTHI MPAB U 3aKOHHBIX HHTEPECOB MPEITPUHUMATEICH.

Llenpto wuccnenoBaHusl ABIAETCA H3ydyeHUE (OpM M CIMOCOOOB 3alIUTHI
HapYyLIEHHBIX TMpPaB U 3aKOHHBIX MHTEPECOB TMpEANpUHUMATENIe Ha OCHOBE
KOMILJIEKCHOTO ~ MCCJICJJOBAaHUSI HOPMAaTHBHO-TIPABOBBIX  AKTOB,  BBISBICHUE
CYUIECTBYIOIIMX TMPOOJSeM B TMPaBOBOM PErYJIHMPOBAHUM  3alIUTHl  TPaB
NpeAnpuHUMATENed U NPEJIOKEHHE COOTBETCTBYIOIIUX PEHICHUN JaHHBIX
npooiem.

JIns NOCTHKEHMS BBINIEYKAa3aHHOM LENU CIEAYET PEUTh CIEAYIONIUE
3a]1aun:

- aHaJIM3 MPABOBOI'O CTAaTyca MpeANpUHUMATEN KaK 00bEeKTa MPaBOBOM
3aIUTHI;

- ONpENENUTh TOHATHE CHocoOOB M (GopM  3alUTBl  IIpaB
npeapUHUMATENEeH;

— chopmupoBath Kiaccu(UKalMio CrocoOOB W (GopM 3alIuThl MpaB
MPEAIPUHUMATEIIEH;

— OTIPEJICIUTh OCOOCHHOCTU W Pa3juydusi CrocoOoB U (GopM MpaBOBOM
3alUTHI IPEITPUHUMATEICH;

— BBISIBUTh CYIIECTBYIOLIME MPOOJEMBbl, BO3HUKAIOIIME B CBSI3U C
OCYILIECTBIICHUEM 3alllUThI IPaB NpeAIpUHUMATENCH;

- chOpMyIMpPOBATh OCHOBHBIE HAINpPABIEHUS COBEPILICHCTBOBAHMS
MEXaHM3Ma  PETyJUPOBaHUS  HMHCTUTYTa  3alIUTBl  TpaB  CyOBEKTOB
npeanpUHUMATEIbCTBA.

MeTo00THYECKYI0 OCHOBY MCCIIEIOBAHUS COCTABIISIIOT OOIICHAYYHBIE
METO/Ibl TAKUE KaK, METOJl CUCTEMHOI'O aHajIn3a, CPAaBHUTEIbHO-NIPABOBOM METO/I,
MeTOoJl 00OOIIeHHs] HOPMATHBHO-IPABOBLIX AKTOB, IUAJICKTHUECKUHA MOAXOJ K
paccMaTpuBaeMbIM MPOOIEMaM.

Teopetnueckoit  06a3oif  McclaenoBaHUS  SBISIOTCA  TPYIAbl  aBTOPOB

IOPUIUYECKOM TUTEpaTyphl, OCBALIEHHBIE paccMaTpuBaemMoii Teme, Takux kak B.C.



benbix, B.B. I'ymun, K.A. 3aiiues, O.A. Kpacasuukos, I'.H. Komkosa, B.I. Kpycc,
A A Kyp6aros, K.K. Jlebenes, B.®. Ilonon-onymno, A.A. Moxos, N.H,
[ImotaukoBa, A.M. Camycuk, M.A. Cmaruna, A.B. TarupoBa, E.A. YpBaHiieBa,
A.B. Uypunosa, B.B. OMux u apyrux aBTopos.

HopmartuBHo-nipaBoBo#i 0a3oii ucciemoBanus BbicTynaer KoHCTUTyIuUs
Poccuiickon @enepanuu, ['paxmanckuit kouekc Poccuiickon ®enepanuu,
dbenepalbHO-KOHCTUTYIIMOHHBIE ~ 3aKOHBI W (¢efiepalibHbIE  3aKOHBI O
MPEINPUHUMATEBCTBE, peTUOHAIBHOE 3aKOHOJIaTEJILCTBO 0
NpeAnpUHUMATENILCTBE TIOMEHCKOW 00JIacTM U ApYyrue€ HOPMATHUBHO-IPABOBBIC
aKTbl, PETYJIMPYIOIINE OOLIECTBEHHBIE OTHOIIEHHUA B c(pepe MpeapuHUMATEIbCKON
JIeSITeIbHOCTH.

Hayunas HOBM3HA  HMCCIICAOBAHUS omnpeaesieTcs MPOBEJCHUEM
KOMIIJIEKCHOT'O MCCIICIOBAHUS CYIIIECTBYIOIIUX B COBPEMEHHOM POCCHUMCKOM TIpaBe
npo0JieM, KOTOpbIe UMEIOT 3HAYCHUE B OCYIIECTBIICHUH 3aIlUThI MPAaB CyObEKTOB
MPEANPUHUMATEIICKON JIESITEIIbHOCTH Y MPEIJIOKEHUN COBPEMEHHBIX CIIOCOOOB
pEHUS YKA3aHHBIX TPOOIIEM.

ABTOpPOM Ha 3aIIUTy BBIHOCSITCS CIAEAYIONIUE MOJIO0KEHUS U BHIBO/IBI:

1. OrnpenenieHue 3alIyThl MPaB MPEANPUHUMATENICH KaKk COBOKYITHOCTH
MEp MO BOCCTAHOBJICHWIO WJIM NPU3HAHUIO MpaB MpeAnpuHUMAaTEIeH, KOTOpPbIE
ObUTM HApYyIIEHbI TOCYJApPCTBEHHBIMU OpraHaMHu BJIACTH, OpraHaMH MECTHOTO
CaMOYTIPABJICHUS WM MX JOJDKHOCTHBIMU JIMIIAMHM, 3aKPEIUIEHHBIE B POCCUHCKOM
3aKOHOJATCILCTBE.

2. CnocoObl  3alMUTBl  MpaB MpEANpPUHUMATENCH pa3AeisitoTcsl Ha
MaTepHabHO-TIPABOBBIE U TIpOllecCyatbHbIe crIoco0bl. K MaTepuaibHO-paBOBHIM
crioco0am 3aluThl MpaB MpeANpPUHUMATENICH OTHOCITCS CIIOCOOBI MO MPECEYECHUI0
HapyIIEHUH, CHOCOOBI MO BOCCTAHOBJICHHUIO MPaB MPEANPUHUMATENCH, a TaKkKe
mrpadHbIe CIIOCOOBI. K MPOIECCyaTbHBIM crioco0am 3aIIUThI
MpEANPUHUMATEIILCKUX TIPaB OTHOCSTCS MPaBO Ha OMPEACIICHUE KOMIIETEHTHOTO
OpraHa Mo PacCMOTPEHHUIO CIOpa O HAPYIICHHBIX MpaBax, a TaKXe IMpPaBO Ha

oOpallieHre B KOMIIETEHTHBIN OpraH Jyisi paCCMOTPEHMsI CIIopa O MpaBe.



3. Camo3zamura SBISIETCS OTIEIBHBIM CHOCOOOM W HE OTHOCHUTCA K
MaTepUANTBHO-TIPABOBBIM M K  MPOIECCYyallbHBIM  CIOCOOaM  3aIlMThI
NpeANnpUHUMATENbCKUX TMpaB. K camMo000poHE OTHOCSTCS CHEAYIOIIHME BHJIbI
OCYILIECTBICHUS CaMO3aIIUThI — HEOOX0AMMast 000pOHA U KpailHsIsl HEOOXOJUMOCTb.

4. @dopMbI 3alTUTHI PAB MPEAITPUHUMATENEH pa3IeNaoTcs Ha Cy1eOHbIe
u BHecyaeOHbie ¢GopMbl. K BHecyneOHbIM ¢dopmaM 3alIUThl  OTHOCHTCS
HOTapuajbHas 3alluTa, pa3OUpaTeabCTBO B TPETEHCKOM CyJA€, MPETEH3UOHHBIN
nopsiiok  paspemieHuss crnopoB. CyaeOHyI0 3alUTy NpaB MpearpuHUMATENCH
ocyuiecTBisieT Konctutyunonuslii cya PO, ApOutpaxusie cyasl PO, cynbl oOmein
FOPUCIOUKIIVH.

5. B  MexaHu3M  [paBOBOrO  pEryJMPOBAHUS  3alllUTBl  MpaB
npeAnpuHUMATENIe BXOJIUT CUCTEMa HOPMATHUBHBIX MPABOBBIX aKTOB, TAKUX KaK
Konctutynuss PO, ®K3 u ®3, KOTOphIE COAEPKAT HOPMBI O PETYIUPOBAHUU
MPAaBOBOM 3alUThl MpPEANPUHUMATENEH, MOA3aKOHHbIE HOPMATHBHBIEC ITPABOBbLIC
aKTbl, PETHOHAIBHOE 3aKOHOAATEILCTBO, MyHUIIUTIATLHBIE HOPMATHUBHBIC TPABOBHIE
akTbl. [IpUCYTCTBYET CIOKHOCTh H3JI0KEHHUSI NPABOBBIX HOPM, CBSI3aHHBIX C
NpPEANPUHUMATEIIBCTBOM, C TOYKM 3PEHUS WX T[OHUMAaHUS W MPUMEHEHUs
YYaCTHUKaMU 3KOHOMHUYECKOTO MpOIecca B YCIOBUSX €II€ JAOCTATOYHO HHU3KOU
MPABOBOM KYJBTYPHI XO3SHUCTBYIONIUX CYOBEKTOB

6. B cTpykTypy MexaHuW3Ma TPaBOBOrO PEryJUPOBAHUS  3alUTHI
NPEANPUHUMATEIIBCKAX TpaB BXOAUT CHUCTEMA OPraHOB, PEryJHUPYIOIINUX
OCYILIECTBIICHUE 3aIIUTHI TPAB NPEAIPUHUMATEIICH, B TOM YHUCJIE OPTaHbl, UMEIOIIINE
KOHTpOJIbHBIE (yHKIIMU. B mpaBoBO# crucTeMe Halleil CTpaHbl HET HOPMATUBHOTO
3aKpEIUICHUs] TMEPEYHs] OPraHOB, KOTOPHIE MMEIOT MOJHOMOYHS Ha IPOBEICHUE
MPOBEPOK U PEBU3UH ITPU OCYILIECTBIEHUN MU KOHTPOJIBbHBIX IMOJJHOMOYUN. Takxke
KaK M HE CYIIECTBYET HOPMATUBHOTO OMNPEIEIICHHUS BUJIOB KOHTPOJS U MEpPEUHS
BUJIOB KOHTpoJia. Mcxoast U3 3TOro, Kak yke ObUIO CKa3aHO BHINIE, BO3HUKAIOT
ClIy4au HEMPaBOMEPHBIX NeHCTBUIN B OTHOIIICHUH CyOBEKTOB

NpCaAIPUHUMATCIIBCTBA



7. Arnmapar YHoJHOMOYEHHOTO U CaM MHCTUTYT Y IOJIJHOMOYEHHOIO I10
3amuTe npaB npeanpuHumareneil B 2015 roay ObLI1 mpu3HAH rocyIapCTBEHHBIM
OpraHOM BJIACTH C IPaBaMU, IPUCYITUMHU FOPUAUIECKOMY JIIY. Y IOJTHOMOYEHHOTO
10 3aIlWUTE MPaB MPEANPUHUMATENEH TAaKKe Ha3bIBAIOT OM3HECc-oMOyacMeHoM. B
npaBoBoM peryiupoBanun P® Bo3HukaeT npobdieMa HeI0CTaTOYHOM KOMITETEHIIUN
YTOJTHOMOYEHHOTO MO 3aluTe npaB npeanpuHumarened B PO. {na pemenus
CYIIECTBYIOIIUX MPOOIIEM, BO3MOXKHO, HEOOXOAMMO PACIIUPATH €r0 KOMIIETEHITHIO.

[IpakTHyeckass 3HAYUMOCTh HMCCIENOBAaHUS 3aKIIOYAECTCS B BO3MOYKHOCTHU
IPUMEHEHUSI MPEAJIOKEHHBIX BAPUAHTOB PEIICHUS CYIIECTBYIOIIHUX IMPOOJEM B
IIPABOIIPUMEHUTENBHON PAKTHUKE.

CrpykTypa paboThl COCTOUT U3 BBEJICHUS, ABYX IJIaB, KOTOPHIE BKIIIOYAIOT B
ceOs1 mecTh maparpadoB, 3aKITIOUEHHS, CIHCKA HCMOJIb30BAaHHBIX HOPMATHUBHO-

IIPAaBOBBIX AKTOB, IOpHI[PI‘lGCKOﬁ JIUTCPATYPBI U MAaTCPHUAJIOB IIPAKTHKH.



