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BBEJAEHHUE

AKTYyaJbHOCTh TeMbl HcciaeaoBaHusi. OmHUM HW3  OCHOBOIOJATAIOIIUX
KOHCTUTYLMOHHBIX MNpuHIMNOB B KoHctutynuun P® 3akpemsieH npuHIMO JETCTBA,
MaTEPUHCTBA U CEMbBH.

B mHacrosimee Bpemsi mpoOiemMa TPaBOBOM 3allMThl CEMBU aKTyalbHAa Kak
HuKorjga. CeMeliHOE 3aKOHOJIATENbCTBO HAIIPABJICHO Ha 3alIUTYy ceMbU. CeMbsl SIBISETCS
0a30BbIM (pyHIAMEHTAJIBHBIM yCIOBHEM (DYHKIIMOHHUPOBAHHUS POCCUHUCKOTrO OOIIECTBa,
BOXXHBIM  3JIEMEHTOM €ro camoopranumzauuu. Jljig TOro 4toObl IMOJIHOILIEHHO
(YyHKIMOHHUpOBAJIa  CEMb, HEO0X0UMO, 4TOObI NEUCTBYIOLIEE CEMENHOE
3aKOHOJATEIHCTBO OTBEYAIO0 COBPEMEHHBIM aKTyaJIbHBIM TCHACHIIUSM.

B Hacrosiiee BpeMsi M3MEHSIOTCS KOPEHHBIE OCHOBBI OpayHO-CEMEHHBIX
OTHOIIICHUH, PAa3BHBAIOTCS YK€ CYIIECTBYIOIINE W TMOSBISAIOTCA HOBBIE MX (Qopmbl. Tak,
Hanpumep, (akTuueckuid Opak, CypporaTHO€ MaTEpHUHCTBO, JOIMOJHUTEIbHBIE MOJAEIU
NoTeyevyeHns JeTel, ocTaBIIuXxcs 0e3 pouTeNel u Apyroe.

['ymaHu3anus U IeMoKpaTtu3amms OOIIEecTBa, PAaCHIMPEHUE COIMAIBHBIX CBSA3CH -
BCE ATO BEAET K YBEJIWYEHUIO COLMAIbHBIX KOH(DIMKTOB, a, COOTBETCTBEHHO, U K
obOpamenusiM B cya. CyneOHas opMa 3amuThl CEMEWHBIX MPaB U 3aKOHHBIX UHTEPECOB
ABIIIETCS HanOosiee BOCTPEOOBAaHHOM, TaK KakK C IMOMOIIBIO CyJa MOXKHO JOOUTHCS HE
TOJIbKO BOCCTAQHOBJICHHSI HApYIIEHHBIX MpaB, HO U JaJIbHEHIIee UX MNPUHYIUTEIbHOE
OCYUIECTBJICHUE.

HccnenoBanre poiav MHUPOBOM IOCTULIMM KakK MHCTUTYTa CYIEOHOM BIIACTH
MOKa3ajo, YTO OH aKTHUBHO OOECIeYMBaeT TOCYJApPCTBEHHYIO 3alllUTy IMpaB U CBOOO
rpaX<i1aH, SBJISETCS HEOOXOIMMBIM, TTOCKOJBKY OTPa)KaeT MOTPEOHOCTh U3YUEHHUS OJTHOTO
U3 KOPEHHBIX HamnpaBieHUN (GOPMUPOBAHUS POCCUHUCKOIO JEMOKPATUYECKOTO MPABOBOIO
rocyaapcraa.

B nmnocnennee Bpemsi mpoOJieMbl CEMbH, CEMEHHBIX IIEHHOCTEH U TpaauIuil
npuoOpeTaoT 0co0yl0 BaXKHOCTb. B cembe, Kak M BO BCEM OOIIECTBE, OTHOILICHUS
CTaHOBATCA 00Jiee CIOKHBIMU M HOCSAT M3MEHUYUBBIM XapakTep, YTO TPeOyeT BHECEHUS

W3MEHEHUN B HOPMBI CEMEWHOTO 3aKOHOIATENbCTBA.
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OnHMM M3 caMbIX BaXXHBIX ACHEKTOB CEMEMHOIo IpaBa SBISETCA HaJJIexkalias
3alUTa CEMEWHBIX TIpaB, HAPYUIEHHE KOTOPBIX OTPHULATEIBLHO CKa3bIBACTCSA Ha
YCTOMYMBOCTU Opaka v B3aMMOOTHOIICHUSIX YJIEHOB CEMbH.

B cBs3u ¢ TeM, 4TO NEHCTBYIOIEE CEMEMHOE 3aKOHOJATEILCTBO HE PEIIAET BCEX
MPAaKTUYECKUX NpoOjaeM B 00JIaCTM TOCYJapCTBEHHOM 3alUThl MpPaB YYaCTHUKOB
CEMEHHBIX MPABOOTHOIICHUN, BO3HUKAET HEOOXOAMMOCTh B pa3pabOTKE HOBBIX MTPABOBBIX
HOPM ISl JAHHOTO 3aKOHOJATEJIbCTBA. Tak, OCTPEUIIYI0 MPAKTUYECKYI0 3HAUYMMOCTH
HMMEIOT MPOOJIEMBI, CBI3aHHbBIEC C B3bICKAHUEM aJTMMEHTOB B MOJIb3y HECOBEPIICHHOJIETHUX
JETeM, TaK KaK OTCYTCTBYET >KECTKHM KOHTPOJIb 3a IUIATEIbIIMKAMHU QJIUMEHTOB CO
CTOPOHBI rocyaapcTBa. Takke HEOOXOJUMO OTMETHUTh, UTO B YCIIOBHSAX HEIOCTATOYHOTO
MPUBJICUCHUS] TPaXJaH K OTHPABICHUIO MPABOCYJIUS HWHCTUTYT MHUPOBOM IOCTHUIUU
pruoOpeTacT 0co0yI aKTyallbHOCTh, IMTOCKOJIBKY OOecredrBaeT peaabHYI JOCTYITHOCTh
HaceJIeHUs K CyJeOHOM 3allliTe CBOUX IPaB.

Takum oOpa3zoM, JaHHAs TeMa HCCIICIOBAHHMS B COBPEMCHHBIX YCIOBUSX SIBIISCTCS
AKTyaJIbHOM.

O0beKTOM HACTOSIIEr0 HCCAEIOBAHUA SBITIOTCS OOIISCTBCHHBIC OTHOIICHUS,
BO3HHUKAIOIIUE IPH 3alUTe HAPYIICHHBIX (OCIApHBACMbIX) TPaB yYaCTHUKOB CEMEHHBIX
MIPaBOOTHOILICHUH.

IIpenmeTom mMcciie0BAaHMA BLICTYMAIOT JICUCTBYIOIIEE TPAXKIaHCKOE MPOIIECCyalTbHOE
1 CeMeWHOE 3aKOHOIATENILCTBO, @ UMEHHO MPABOBBIE HOPMBI, PETYJIUPYIOIIUE ACSITEILHOCTD
MHUPOBBIX CYICH MPU PACCMOTPEHUH TPAXKIAHCKUX €I B 00JIACTH 3aIIUThl CEMEHHBIX MPaB.

Heabo wuccaeqoBaHUs SIBISIETCS U3YYEHHUE TEOPETUUYECKUX TOJIOKEHHM O
CEMCHHBIX MpaBax, 3allUTe CEMEHHBIX IpaB, a TAaKXKE BBISABICHHUE NPOOJEM MPABOBOIO
peryJMpoBaHus U pa3paboTKa MPeIOKEHHUM M0 UX COBEPIIIEHCTBOBAHUIO.

JIns tocTrKeHUs YKa3HOM LEJIA MOCTABIIEHBI CIEAYIOIINE 3a4aYM:

o UCCIICIOBATh TEOPETHYECKOE IIOJOKEHWE O CEeMEHWHBIX TMpaBaXx W HUX
XapaKTEPHUCTHKY
o onpenenuTh (HOPMBI M CIMOCOOBI 3aMUTHI CYOBEKTHUBHBIX TPAB YYACTHHUKOB

CEMEWHBIX ITPABOOTHOIIECHUM;
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L BBISIBUTH OCOOCHHOCTH PACCMOTPEHUA MHPOBBIMU CYAbAMHU ACI 110 3aIlIUTC
IIpaB Y4aCTHHUKOB CEMEHHBIX HpaBOOTHOIHeHI/Iﬁ B ICJIaX O paCTOPKCHHUHN 6pa1<a;
L OIIPCACIINTDL MOPAAOK PACCMOTPCHUA T'PAKAAHCKUX JC]TI MUPOBBIMU CYAbAMU

110 3aIUTC I1paB Y4aCTHHUKOB CEMEHMHBIX Inp aBOOTHOIIICHUM B AJIMMCHTHBIX

[IPaBOOTHOLLICHUX;
o BBISIBUTH MPOOJIEMBI PACCMOTPEHUS TPAXKAAHCKUX JI€1 MUPOBBIMU CYIbSIMHU Ha
IIPAKTHKE.

MeTog0I0ru4eCcKy 0  OCHOBY  MCCJIEJOBAHUSI  COCTaBWJIA  COBOKYIHOCTh
oOIlleHAyYHbIX W  YaCTHOHAYYHBIX METOJ0B, B TOM YHCJI€ JAUAJICKTUKO -
MaTepUATUCTUYECKUN METOJI, CUCTEMHBIN aHaIu3 OOLIETEOPETUYECKUX PadOT U TPYIOB
YUEHBIX - MPOLIECCYATHCTOB; (hparMeHTapHbI HMCTOPUKO - MPABOBOM aHAIM3 BOIPOCOB
KOMIIETEHIIMHM  MHUPOBBIX CyJE€M B  POCCHMCKOM  3aKOHOJATENbCTBE;  AHAJIN3
omyOnukoBaHHOM mpakTuku BepxoBHoro Cyma P®, cymoB o0miei OpUCIUKINH,
Cy/1eOHOM CTAaTHUCTHKH.

Teopernueckasi ocHoBa McciaegoBaHusi. BonpocaMm uccienoBaHus JaHHOW TEMBI
MOCBSIIEHO MHOXECTBO paboT. OCHOBHOW Matepuai U3JI0KEeH B yueOHOU JuTeparype, a
O0ojiee y3KHME BOIPOCHI 3aTParvuBalOTCs B MOHOTIpadusaX, HAay4HbIX NyOIUKAlMsIX, B
IOPUJIMUECKUX SKypHaiaxX, JAUCCEPTAIMOHHBIX HUCCIENOBAaHUSX M T.M. Tak, cepbe3HOE
BHUMaHUE CEMEWHBIM MpaBooTHoIIeHUsIM ynaensii: C.A. ABakbsH, [1.B. Anekcuii, A 4.
A3zapos, U.H. bapuun, JI.B. bopucosa, B.A. barypun, 3.C. byraesa, JI.B. boriosa, E.II.
Boiitopuu, JI.JI. Boeomgun, JLII. I'epacumona, [I.JI. 3nmatomonbckuii, O.A. KaOsblmies,
O.A. KpacaBuukos, B.I1. Kamenos.

OTnenpHbIE acneKThl JaHHOW TMpoOsieMbl Hamuium oTpaxkenue B padorax C.C.
Konocosa, M.B. Anrtokonbckoit, FO.®D. becnanora, A.M. bensikora, 3.C. byraera, f.P.
Bebepca, M.A.Bukyra, C.II. I'pumaeBa, b.M. Tonramo, A.A.JlemuueBa, A.l.
3aropoBckoro, C.A. Kocoa, O.C.Hobde, K.J. Kasemuna, O.FO. Kocosa,
I1.B. KpamenunnukoBa, .M. Ky3nenoBa, A.H. Jlepymxkuna, O.A. MuHeeBa U Ipyrux

YYEHBIX.
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B kauectBe HOpMATMBHOW 0a3bl MAarucTEpPCKOM JTUCCEpPTAIMM HCIOIb30BaJICS
3akoH P® «O craryce cyzaei B Poccuiickoit ®eaepanumn» ot 26 utods 1992 roma Ne 3132-
1!, Tpaxnanckuii kogeke Poccuiickoit ®enepamun (manee 'K P®)? Cemelinblii Kogekc
(nanee CK PO)3,

Pe3ynbraToM  UCCEPTALIMOHHOTO  MCCIENOBAHUS  SIBIAIOTCA  CIEAYIOIIUE
MO0JIOKEHMS U BBIBO/IbI, BIHOCUMBIC HA 3aIUTY:

1)  Heobxommmo pa3paboTaTh M 3aKpelnuTh Ha (eaepalbHOM  YpOBHE
HOPMATHBBI, KOTOpbIE OyAyT 3aKpeIuisiTh HEOOXOIWMOCTh B YBEIWYCHUU KOJIMYECTBA
Cylled U cyieOHBIX Y4acTKOB B cyObekTax PD. A Taxxke mpu BpeMEHHOM 3HAYUTEIHHOM
YBEJIMUCHUH KOJMYECTBA JIe] HAa OJHOM CyJ€OHOM y4yacTKe JOIMYyCTUTh MX Tepelnady Ha
Ipyrol  cyneOHbIH y4yacTOK B  MOpSAKE, MNPEAYCMOTPEHHOM  MPOIECCyalbHbIM
3aKOHOJIATEJILCTBOM, TO €CTh IO MOCTAHOBJIECHUIO BBIIECTOSIIETO cyaa. TakuM oOpazom,
Oyner obecreyeHO TapaHTHUPOBAHHOE 3aKOHOM MPABO TpaxaaH Ha Cy/IeOHYIO 3alUTy B
YCTAaHOBJICHHBIE 3aKOHOM CPOKHU.

2)  Muorue mpakTHYeCKHe paOOTHHKH  CYUMTAIOT, 4YTO OYEHb BaXHO
yperyJaupoBaTh BOMPOC O TOM, K KOMIETEHIUH KaKOTO CyJa OTHOCSITCS HCKOBBIC
TpeboBaHUs O pacTopkeHuu Opaka. Hu 3akoHomarens, Hu BepxoBHbii cyny PO He
MOSICHSIIOT, KaK OBITh MCTILy, KOTJJa OCHOBaHMUSI ISl MPEABSIBICHUS MCKAa IO €ro MeCTy
KUTEIbCTBA OTCYTCTBYIOT, @ OTBETUMK HE UMEET U HU pa3y HE UMEJl MECTa KUTEIbCTBA U
uMmytiectBa Ha Tepputopun P®. Kak crnenctBue, BBISBISETCS MpoOEN B IPakJaHCKOM
MPOIECCYyaTbHOM 3aKOHOAATENBCTBE, TAK KaK MCTIA JIMIIAIOT MpaBa 0OPATUTHCS C KCKOM B
cyn, nockonbky B 1I1. 3 I'TIK P® Taxoii cyn BooO1ie He onpesernieH.

B cBsi3u ¢ 3THIM mpencTaBisieTcss HEOOXOAUMBIM KOHKpPETH3MpoBaTh 4. 4 cT. 29
I'TIK P®, 1onojsHUB €€ MyHKTOM CJICAYIOUIETO COACPKaHUS:

«Mcku o pacropkeHnn Opaka MOTYT TPEAbSIBISATHCA TaKKE€ B CyJ IO MECTY
KUTEJbCTBA UCTIIA B CJIy4asix, KOrJa Mpu HEM HAXOJIUTCS HECOBEPIICHHOJETHUN WM TIO

COCTOAHHIO 300POBLA BLIC3 MCTHA K MCCTY KUTCIBCTBA OTBCTYHMKA NPCACTABIIACTCA IJIA

! Poccuiickas roctunums. 1995, Ne 11.
2 Cobpanue 3axoHomaTensctsa PO. 1994, Ne 32. Cr. 3301.
3 Cobpanue 3axononarenscrtsa PO. 1996. Ne 1. Cr. 16.
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HEro 3aTPyJHUTENbHBIM, WIM €CIM OTBETYMK HHUKOIZA HE MUMEJ MECTa JKUTEIbCTBA U
umyiiecTBa B Poccuiickon denepauum.

3) AHamu3 cyneOHON MPaKTHKH CBUACTEIBCTBYET O TOM, YTO IO BOIIPOCY O
B3bICKAHHHM aJMMEHTOB HA HECOBEPUICHHOJIETHUX JETEH MMEETCd HEeAOCTaTOYHAs
TeopeTudeckas pa3paboTka MaTepHaTbHO-TIPABOBBIX AacleKToB. B cliouBIIMXcs
yCIOBUSIX HeoOXxoauMma dyeTkas ¢opmynupoBka no3unuu BepxoBHnoro Cyaa P® mno
paccMaTpuBaeMoMy Borpocy. Ho Haunbonee pacrnpocTpaHEHHBIM Ha MPAKTHKE SIBIISETCA
IIEPBBIM CIIy4Yal, COCTOSAIIMM B TOM, YTO POXKIECHUE BTOPOIO, TPETHETO U IMOCIEAYIOIINX
JeTel HE SIBJISETCS OCHOBAHUEM JUIsl CHUKEHHUSI pa3Mepa aJJuMEHTOB.

B cB3U ¢ 3TUM MOXHO MpPEIOKUTHh AONONHUTH 1. 2 cT. 81 CK P® myHkTOM
CIEAYIOIIETO CONEPKAHUSA:

«Pa3Mep 3TuX 10J7€il MOXKET OBbITh yYMEHBIIEH WIM YBEJIUYEH CYJIOM C Y4YETOM
MaTEepUAIbHOTO WJIM CEMEMHOTO TOJIOKEHUSI CTOPOH M MHBIX 3aCIIYKUBAIOUIUX BHUMAHUS
00CTOSITENILCTB, HO HE HUXKE MPONKUTOYHOTO MUHHUMYMA, YCTAHOBJIEHHOTO B CYOBEKTE
Poccuiickoii @eaepannn, Ha TEPPUTOPUA KOTOPOTO PEOSCHOK TIPOKUBACTY.

4)  HekoTtopsle aBTOpHI OTMEUAIOT IieJieco00pa3HocTh 3akperuieHus B CK PO
HOPMBI, B COOTBETCTBUM C KOTOPOM HA COBEPUICHHOJETHUX HYKIAIOUUXCS HETEH,
MOJIy4YarIMX BhIcIee MpodeccuoHanibHOe 00pa3oBaHWE MO O4YHOU dopme 00ydeHws,
OyIlyT B3BICKUBATHCS AIUMEHTHI, 10 OKOHYaHUSI UMHU OOYy4YCHUSI.

Ha nHam B3risn, cieayeT COTJIaCUThCS C TAaHHBIM MHEHHEM U MPETI0KUTh BHECTH
n3MeHeHus B CT. 85 CK P®, nonoiaHuB €€ myHKTOM 3 CIIEIYIOIIETO CONEPKAHMUS:

«TpynocrnocoOHbIE COBEPILIEHHOJIETHUE JETH B BO3pacTe 10 23 JeT, MOoJdydaromiue
BhICITIee MpodeccuoHaIbHOE 00pa3oBaHue O OYHOUW (opMe 00ydeHUs, UMEIOT MPaBO Ha
MOJIy4YeHUE B CYACOHOM TMOPSAKE ATUMEHTOB OT CBOUX TPYIAOCHOCOOHBIX POIUTENEH,
o0nagaronx HeOOXOAMMBIMHE JIJISl ITOTO CPEACTBAMM.

OMIMpuYecKasi 0CHOBA MCCJIeJ0BAHUSA BKIIOYAET B ceOsl MPaBONMPUMEHUTEIbHYIO
npakTuky BepxoBHoro Cyna P®, mupoBeix cynei B Pocculickoit @enepanum.

Teopernueckasi 1 NMPAKTHYECKAS] 3HAYMMOCTb HCCJIEOBAHMS 3aKJIIOYACTCS B
TOM, 4YTO paboTa MOXET ObITb HCIIOJIb30BaHA B paboTe CHeUUaTucTaMu CyJneOHON

CHUCTCMBI, COACPIKAIUCCA B HEeH BBIBOJIBI M ITPCIIOKCHUA MOT'YT OBITh MCITOJIb30BaHbI Ipu
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COBEpLIECHCTBOBAHUHU JEHCTBYIOLIErO  IPOLIECCYAIbHOTO 3aKOHOAATENbCTBA, B cdepe
IPaBOBOM pPErJIaMEHTALlMH, a TaKKe IIPU IOATOTOBKE M IPOBEICHUU JICKIMOHHBIX H
MPAKTUYECKUX 3aHATUU Mo nucuummimHaM «['paxkpaHckoe mpaBoy», «CeMelHOe MpaBoy,
«MeTtoauKa pacCMOTPEHHUS OTACIIBHBIX KaTErOpUi ITPaXXAaHCKUX JI€I» U IpYyTHE.

AnpoOauus  pe3yJbTaToB  HccCaAeAOBaHMA. Marucrepckas — auccepranus
MOJIFOTOBJICHAa Ha Kadeape TeopHH TOoCyJapcTBa M MpaBa M MEXAYHApOAHOTO IpaBa
HMHcTrTyTa rocyrapcTsa 1 npasa TIOMEHCKOTO rOCy1apCTBEHHOIO YHUBEPCUTETA.

[TonmosxeHus: paboThI UCIOJIB30BAHBI TP MOATOTOBKE cTaThil «IIpobieMbl MUPOBOI
IOCTULIMYU TI0 peain3aluu CyeOHON 3aluThl MpaB rpaxjaaH B Poccuiickoit ®deneparumy,
OIyOJINKOBAaHHOW B MEKIYHAPOJAHOM HAYYHOM XXypHaie «Momnoaoit yuénsrity (1. Kazanp),
2018 rom, Ne 47, c. 150-151.

CTpykTypa Marucrepckoii KBajanpukanmoHHoH padoTbl 00yCIOBIEHA LIETIBIO U
3aJlayaMy  HACTOSIIIEr0 HcclieqoBaHus. PaboTa COCTOMT W3 CHUCKAa COKpAaIleHH,
BBEJICHUS, JIBYX IJIaB, OOBEAMHSIOMINX B ceOe ueThlpe maparpada, 3aKJII0YeHHs U CIUCKa

HCIIOJIB30BaHHBIX NCTOYHHUKOB.
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I'JIABA 1. TEOPETUYECKHUE OCHOBBI 3AIIIUTHI CEMEVHBIX ITPAB

1.1. TlonsTHe H 001IAsA XAPAKTEPUCTHKA CeMEHHbIX NIPAB

[loHATHE «CEMEMHOE TPaBO» MWCHOJIB3YETCA B PA3IMYHBIX 3HAYCHUAX. Tak
«CEMENHOE MPAaBO» MOXKET pACCMATPUBATHCS KAK:

1)  COBOKYITHOCTH HOPM, PETYJUPYIOIIUX OTHOIICHHSI, BOSHUKAIONIUE U3 Opaka,
KPOBHOT'O POJICTBA, INPUHATHE AETEH HA BOCIIMTAHUE B CEMBIO;

2)  CucreMy HOpPMATHBHBIX aKTOB, COJICPIKAIINX CEMEHHO-TIPaBOBBIC HOPMBI, TO
€CTh CEMENHOE 3aKOHOIATENLCTBO;

3) COBOKYMTHOCTh 3HaHUU O CEMEWHO-NPABOBBIX SBJICHUSAX (TO €CTh CEMEUHOE
MIPaBO KaK HayKa);

4)  «CemeliHOE TTPABOY SBISCTCS YUCOHOH TUCIUITIMHOMN;

5) CyObekTHBHOEC TMpaBO, Kak BHJ M Mepa BO3MOXKHOI'O IOBEICHHS
YIPABOMOYEHHOTO JIMIA (WIeHa CEMbH) B Cpepe CEMEMHBIX OTHOIICHHIA.

[Ipu paccMOTpeHUU MOHATHUSL «CEMEUHOE MPaBO» HEOOXOAMMO OOpaTUTh BHUMAaHUE
Ha TO, SIBJISIETCS JIM OHO CaMOCTOSITEJIBHOM OTpacibio Mpasa. Borpoc o ToM, Kakoe MECTO
CEMEWHOE MpPaBO 3aHMMAECT B CHUCTEME POCCHMCKOIO IpaBa HOCUT JIHCKYCCHOHHBIN
Xapaxkrep.

MHuorue y4denble, K mpumepy, Takue kak, M.B. Aurokonsckas, O.C. Uodbde, A.IL
CepreeB u aApyrue, CUMTAIOT, 4YTO CEMEWHOE IIPaBO SBISAETCS COCTaBHOM 4YacCThIO
IrpaXIaHCKOTO MpaBa, B CBSI3U C YEM HE PACCMATPUBAIOT €r0 KaK CaMOCTOSITEIbHYIO
OTpacip mpaBa. Tak Kak CEMEMHOE U TPa)XJAHCKOE NPABO PETYIUPYET CXOXKHUU KpPYr
OTHOIICHUH (MMYIIICCTBCHHBICE W HCHMYIICCTBCHHBIC), TO JaHHBIC IPABOOTHOMICHUS
CTpOSITCSI HAa OCHOBE paBEHCTBA CYOBEKTOB. A Takke B CEMEHHO-TIPaBOBOM
PEryJIMPOBAHUM HCHOJIb3YIOTCS METO/IbI, KOTOPBIE XapaKTEPHBI ISl TPAXIAHCKOTO MpaBa.
OznHako GONBIIMHCTBO YYEHBIX HE Pa3ae/IsioT JaHHYIO HO3ULUIO",

MHOXXECTBO CIEIIMATUCTOB B O0JacTH CEMEWHOro TMpaBa, Takue kak - E.M.

Bopoxeitkun, A.M. HeuaeBa, JI.M. IluenunueBa, B.A. Pscenues, H.H. Tapycuna u

! Tlysukos P.B., Ueanosa H.A. Cemeiinoe npaso. YueGHoe nocobue. M., 2018. C. 121.
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IpYTrUe, CYUTAIOT, YTO CEMEHHOE MPaBO UMEET CBOIO CHEU(pUKY, B TOM YUCIIE OCOOCHHBIN
IpeIMET U METOJ IIPABOBOT'O PETyJIUPOBaHUs, OJ1aroaaps KOTOPOMY €ro MOXHO OTHECTH B
OTJEJIBHYIO OTPACIIb IPaBa.

B cBoux tpynax KpacaBuumkoB O.A. moguepKuBa, 4TO «CEMEUHbIE OTHOLIECHUS —
ATO XapaKTEepHbIE OOILECTBEHHBIE CBSI3U, KOTOPBIE OIPEIECICHHO OTJIMYAKOTCI OT BCEX
VHBIX JIMYHBIX HEMMYILIECTBEHHBIX M WMYIIECTBEHHBIX OTHOLICHHWM, PETYJIUPYEMBIX
IPpaXXIaHCKUM IPaBOM. Takue OTHOILICHUS YPETYIUPOBAHBI CEMENHBIM
3aKOHOJATEIbCTBOM M K TPaXKIAHCKO-IPAaBOBOMY MpEAMETy He OTHocATcs». OHH
0o0pa3yloT CBOM CaMOCTOSITENIbHBIM NpPEAMET IPABOBOTO PETYJIUPOBAHUS, KOTOPBIH
CYUTAETCS 0COOBIM™.

JozopueB B.A. npuaepKuBajicsi CXOXKE€W TOYKH 3pEHUSA, KOTOpas 3aKI0Yaiach B
TOM, 4YTO CEMEHHOE NIPaBO HE BXOAUT B pPAMKHM TIPaXJZAHCKOIO IpaBa, TaK Kak
pErIaMEHTUPYET B OCHOBHOM HEHMYILIECTBEHHBIE OTHOLICHMUS.

CymiecTBEHHYI0O 3HAYMMOCTh OH IpHJAaBaJI TOMY, YTO «HMMYLIECTBEHHBIE
OTHOILIEHUS, KOTOPBIE BXOAAT B COCTaB CEMEHHOIO IpaBa, HE SBIAIOTCS TOBAPHO —
JNEHE)KHbIMH, OHM HE OOCIYKHMBAIOT 3KOHOMHYECKHUH OOOpOT, YTO XapakTEpHO MJis
IPaXKIaHCKOTO TMpaBa. MIMyIleCTBEHHBIC OTHOLICHUS YJICHOB ceMbH (yIUIaTa ajJMMEHTOB)
HE SBJISIOTCS TIABHBIMH M OTPAKAIOT MX JIMYHEIE CBIA3H»Z.

Crartbs 2 CementHoro koaekca P® 3akpemser npeaMeT MpaBoBOrO peryJIMpOBAHUS
CEMEWHOIr0 3aKOHOATENILCTBA. B HEro BXOAAT:

v\ yCJIOBHS W TOPSIOK BCTYILICHUS B Opak, MpeKpalieHus Opaka U NpU3HaHUEe
€ro HeACHCTBUTEIbHBIM,;

v\ JIMYHbI€ HEMMYIIECTBEHHBIE M UMYIECTBEHHbBIE OTHOIICHUS MEX/IY WICHAMH
CEMbU: CYNPYyramH, POAUTENSIMH U JI€TbMH (YCHIHOBUTEISIMU U YCHIHOBJICHHBIMH), a B
Cly4yasgX M B Ipelenax, NPEeIyCMOTPEHHBIX CEMEHWHBIM 3aKOHOAATEIbCTBOM, MEKIY
OPYTUMH POACTBEHHUKAMU Y UHBIMU JIMLIAMH;

v (GbopMBI U TTOPSIIOK YCTPONCTBA B CEMBIO JIETEH, OCTABIIMXCA O€3 MOoNeyeHus

pOIUTEIIEH, @ TAKKE UX BPEMEHHOTO YCTPOKWCTBA, B TOM YHCJIE B OPraHU3aLMIO I 1eTEH -

! Kpacasunkos O.A. Coserckoe rpakaanckoe npaso. M., 1985. C. 35.
2 Jlozopues B.A. MHTeiekTyanbHble IpaBa: HOHATHE, CUCTEMA, 3a1a4uu kopudukamuu. M., 2003. C. 156.
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CHUPOT u JIeTeH, OCTaBIIMXCS 0e3 ITOTICYCHUS poxureneiil.
B cemeliHOM 1TipaBe UCHOJIB3YIOTCS JIBA METOJA IPABOBOrO PETYJIMPOBAHUS —
UMIIEPATUBHBIN W aucno3uTuBHbd. Ho panee no mpunstusa npeictBytomero CK PO B
Ka4eCTBE METOJla HCIOJIB30BAJICA TOJBKO MMIIEpaTUBHBIN. B HacTosiiee Bpems
MPUCYTCTBYIOT 00a METO/Ia PEryJIUPOBAHUS CEMEHHBIX OTHOIICHHM, HO TIpeo01amaeT BCE
TAK)K€ UMIIEPATUBHBIN. B ceMENHOM npaBe CylIeCTBYIOT HHCTUTYTHI [0 MPUMEHEHUIO MEP
CEMENHO-TIPaBOBOM OTBETCTBEHHOCTH UM 3alllUTHI, B KOTOPBIX COJEPIKATCS UMIICPATUBHBIC
HOpMBI. B wacTHOCTH, HOpMBI 00 OTMEHE YCHIHOBJICHHS, O JUIIICHUN POIUTEILCKHUX TPAB,
O TIpU3HAHUM Opaka HEACHCTBUTEIBHBIM, HA HaIll B3TJSAM, JOJDKHBI OCTaBaThCs
AMIICpaTUBHBIMHU.

[ToMuMO UMIIEPATHUBHBIX HOPM CEMEWHOE MPABO 3AKPEIUISIET U YIIPABOMAYNBAIOIINEC
HOpMbI. HeCMOTpst Ha TO, YTO COJIEp)KaHKUE JaHHBIX HOPM YCTAHABIMBAETCS UMIIEPATUBHO,
OHU BCE PABHO HAJECIISIIOT YYaCTHUKOB CEMEWHBIX MPABOOTHOILICHUH ONpPEACICHHBIMU
npaBamu. K nmpumepy, HUKTO HE NMPUHYXKIACTCA BCTYIAaTh B Opak WM Pa3BOJIUTHCS, HO
MOPSIOK 3aKITIOUCHHS U PACTOPKEHHS Opaka OmnpeIesIecH HMIIEPaTUBHO.

Kak Buaumm, MeTon ceMEWHOro mpaBa MOXKET ObITh, KaK HUMIIEPATHUBHBIM, TaK U
JUCTIO3UTUBHBIN (CUTyallMOHHBIN). OCOOSHHOCTBIO TOCJICIHETO SBJISETCS COXpaHEHHE
MMIIEPaTHBHOTO Havasa’,

Kpome mpenmera w©  MeTroga  MpPaBOBOIO  PETYJHUPOBAHUS  OTPACIEBOU
CaMOCTOSITEIBHOCTBIO CEMEWHOTO TIpaBa W  OTIPAHUYEHHUE €r0 OTHOIICHWM OT
IpaXIAaHCKUX OYAET SIBIATHCS HAIMYME COOCTBEHHBIX II€JIEH MPaBOBOIO PETyIUpPOBaHUS,

KoTopble 3akperieHsl B . 1 ¢r. 1 CemeliHoro konekca Poccutickoit @eneparuu. K HuMm

OTHOCSITCH:
o YKPEIUJICHUE CEMBU;
o MOCTPOCHHUE CEMEHHBIX OTHOIIEHMH Ha 4YyBCTBaX B3aUMHON JIOOBU H

YBAXKCHUA, B3aUMOIIOMOIIIA U OTBETCTBCHHOCTH IICPCA CEMbE BCEX €¢ YJICHOB,

1Co6panmue 3akonomarenscTea Poccuiickoit ®enepanuu. 1996. Ne 1. Cr. 16.
2 Illannxuna H.H. Ocobennoctu cemelinbix npaBootHomenuii. Tromens, 2014, C. 43,



12

o HEJOMYCTUMOCTh MPOU3BOJIBHOTO BMEIIATEILCTBA KOrO-IM00 B Ji€ia CEMbH,
oOecrieueHuss OECHPEnsTCTBEHHOIO OCYIIECTBICHUS WIEHAMH CEMbU CBOUX IIpaB,
BO3MOYKHOCTH CyJI€OHOM 3aIllUTHI STHX IIpaBl,

[{enn mpaBOBOrO PETYIMPOBAHUS CEMENHBIX OTHOIIEHNN YCTAHABIMBAOT OCHOBHBIE
IPUHIHUIBI JAHHOM OTPACIIA 3aKOHOJATEIbCTBA.

[IpyHIMOBI CEMEMHOTO IpaBa — 3aKPEIUICHHBIC JEHUCTBYIOIIUM CEMENHBIM
3aKOHOAATEIBCTBOM OCHOBHBIE Hauaja, PYKOBOJAIIME IOJIOXKEHHS, B COOTBETCTBHH C
KOTOPBIMM HOPMaMH MpaBa PEryJIUPYIOTCS JWYHBIE U HMYIIECTBEHHBIC OTHOILICHUS, a
TaKXKe ONPENEIAETCS CYIIHOCTh TAKOM OTPACIIH IPaBa.

BriaensrotT cneayromue NnpuHIKUIbI CEMEMHOTO MpaBa:

1) [IpuHuun npusHaHus Opaka, 3aKIIO4eHHOro Toyibko B opraHax 3AI'C (m. 2
ct. 1 CK P®). bpaku, ocHOBaHHbIE Ha Pa3IMYHBIX OOpsIax HE BIEKYT MPABOBBIX
MOCJIEICTBUUA U HE UMEIOT MPABOBOT'0 3HAUYECHUSI.

2) [TpuHiMn A0OPOBOJILHOTO BCTYIUICHUSI B Opak MYXUYMHBI U SKCHIIUHBI,
3akperuieH B 1. 3 cT. 1 CK P®. On o3HauaeT 700pOBOJIbHOE BOJICU3BSBICHUE MY KYUHBI U
KEHIIUHBI TIPU BCTYIUIEHUH B Opak, a Takke Ipenrnosiaraer cBoOOAYy MPHU PACTOPKEHHUH
Opaka. Tak, eciy OIMH W3 CYNPYTrOB HAaCTaMBAaE€T HA PAcCTOpPKEHUU Opaka U Mephl IO
MPUMUPEHHUIO OKa3aJuCh 0e3pe3ybTaTHBIMU, TO CYJ HE BIIpaBE OTKA3aTh B PACTOPXKCHHUH
Opaka.

3) [IpuHIMI paBeHCTBA MpaB CYNpPYyroB B ceMbe. TakoW MPUHLMI O3HAYAET TO,
YTO CyIPYTrH UMEIOT PAaBHBIE IIPABa MPH PELIEHUH BCEX BOMPOCOB B )KU3HU CEMBH.

4) [IpuHMn pelieHuss BHYTPUCEMENHBIX BOIPOCOB MO B3aUMHOMY COIJIACHUIO
TECHO B3aMMOCBS3aH C IPUHLIMIIOM PABEHCTBA IIPaB CYNPYTrOB.

5) HoBeim B CemeiiHoM konekce P® sBnseTcs MOSBICHUE IPUHIUIIA
MPUOPUTETA BOCIIUTAHUS JETEH B CeMbe, 3a00Thl 00 WX OJaroCOCTOSHUM U Pa3BUTHH,
oOecrieueHns TIEPBOCTEIICHHON (DYHKITMU IO 3alllUTE WX MpaB U MHTEpecoB. Poccuiickas
Odenepanus  B3sjla Ha cebs  oOs3arenbCcTBa MNPUBECTU  JCHCTBYIOIIEE CeMEWHOe
3aKOHOAATENbCTBO B cOoOTBeTcTBUU C TnonokeHusiMu KonBenunn OOH «O mpaBax

pebenkay» 1989 roga u obecneunTh 3alUTY MPAB U UHTEPECOB pedeHka. B cBoro odepenp

! CoGpanue 3akonomarenscta Poccuiickoi ®enepanuu. 1996. Ne 1. Cr. 16.
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Cemeiinbiii kojiekc P® 3akperuisieT 1eblid KOMIUICKC JUYHBIX HEUMYIIECTBEHHBIX U
MMYIIIECTBEHHBIX ITPaB HecoBepIeHHOJIeTHUX (CT. 54-60 CK PD).

6) [Ipunnmn oOecrieueHus NOPUOPUTETHOW 3alllUThl TPaB U HUHTEPECOB
HETPYJOCTIOCOOHBIX YJICHOB CeMbH. J[aHHBIN MPUHIMI MOKA3bIBAET, YTO TOCYJAPCTBO U
O0IIECTBO OCYIIECTBIISAIOT KOHTPOJIh MHTEPECOB HETPYIOCIIOCOOHBIX WICHOB CEMBbH (3TO
HE TOJIbKO HECOBEPIIIEHHOJICTHUE, HO M COBEPIICHHOJICTHHE HETPYAOCIIOCOOHBIE JINIIA),
KOTOPBIE HE MOT'YT CAMOCTOSTEIBHO OCYIIECTBUTH CBOM HACYIIHBIE IIOTPEOHOCTH .

Kpome Toro, cemeiHoe mnpaBo, Kak OTpaciib IpaBa OTJIMYACT HAJUYUE CBOCU
cucteMbl, a uMeHHO OOmet u OcobenHoit yactu. K OOmieil yactu OTHOCST HOPMBI,
pacmpocTpaHsieMble Ha BCE BUJIbI CEMEHHBIX OTHOIIEHUH. OcoOeHHas! YacTh MPEACTABISIET
co00i 00JIBIIIOE KOJUYECTBO OTMEIBbHBIX MHCTUTYTOB, KaXKIbI U3 KOTOPBIX PETyIUPYET
OIpEICIICHHBIC ~ PA3HOBHJIHOCTH  CEMEHHBIX  OTHOHICHWH (OpayHble  OTHOIICHUS,
QIMMCHTHBIC OTHOIICHHS U JIPYTHE).

CewmeliHOe TTpaBo, KaK U APYrue OTPACIH MPaBa, UMEET CBOU NCTOUYHHKHU.

HcToyHnku cemMeiiHOro mpaBa - BHEIIHUE (OPMBI BBIPAKEHUS (3aKpEIICHUS)
ceMeWHO-MpaBoBbIX HOpM. K HHUM OTHOCATCS oOmpeaeeHHble HOPMAaTUBHO-TIPaBOBbIC
aKTbl, KOTOPBHIE B COBOKYITHOCTH 00Pa3yIOT CEMEMHOE 3aKOHOIATEIHCTBO.

[lo ropumuueckol cujie MOXHO BBIICTUTh CIEAYIOUIYI0  KilacCU(UKaIHUIO
HWCTOYHUKOB CEMEMHOTO MpaBa:

1)  3axonsl (Koncrurynus P®, CK PO, 'K PO, npyrue denepaabHbie 3aKOHBI U
3aKOHBI CYObEKTOB PD);

2) ITon3akoHHbIE HOpMATUBHBIE aKThl (yKa3bl U pacniopsikeHus [Ipesunenra PO,
MOCTaHOBJICHHS U pacnopsbkeHue [IpaBurenscTtBa PO, mog3akoHHbIE HOPMATUBHBIE aKThI
cyOnbekToB PD)2,

CemeliHOE 3aKOHOAATENBCTBO MPEAyCMAaTPUBAET MPUMEHEHUE aHAJIIOTMU 3aKOHA U
npaBa g BocrnosiHeHus: mpoOenoB. Ctaths 5 CK P® 3akpemiser OJHO M3 BaXKHBIX
YCJIOBUM, KOTOPOE€ HEOOXOAMMO [IJIi HCIOJB30BaHUS TaKOW aHaJOTMU — 3TO

HCYPCTYJINPOBAHHOCTDH OTHOIIICHUM HOpMaMH CEMEHMHOr0 3aKOHOAAaTCJIbCTBA MM

! CoGpanue 3akonomarensctsa Poccuiickoit denepanun. 1996. Ne 1. Cr. 16.
2 Tlysukos P.B., UBanosa H.A. Cemeiinoe npago. YueGuoe mocobue. M., 2018. C. 127.
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COTJIALLIEHUEM CTOPOH, U OTCYTCTBHME HOPM T'PaKJaHCKOTO IPaBa, MPSMO PETYJIUPYIOIINUX
yKa3aHHble OTHOHIEHUsA. Kak BHIHO W3 NMPUBEICHHOW HOPMBI, NMPUMEHEHUE AHAIIOTUU
3aKOHA W aHAJIOTMH MPaBa UMEET CBOU OCOOEHHOCTH, KOTOPBIE 3aKIOYAETCS B TOM, YTO B
000X cllydasiX JIOMYCKAaeTCsl MCIOJIb30BaHWE HOPM M MPUHIIMIIOB JIBYX OTpacieil mpasa:
CEMEWHOI0 M TPAXKJAHCKOro. AHAJIOrMs INpaBa NPHUMEHSETCS, KOrJAa HEBO3MOXHA
aHanorus 3axkoHa. Ho B 1enom gaHHass HOpMa Ha MPAKTUKE MIMPOKOTO PACIPOCTPAHECHUS
HE UMEET.

B cnyuae ecnu 3akoHOAaTENBCTBO PD HE COOTBETCTBYET HOpMaM MEKIYHAPOIHOTO
mpaBa, TO MPUMEHSITHCS OYyT MOCIEAHUE — TAKOW MPUHIIUIT IPUOPUTETHOTO MPUMEHEHUS
IIpaBUJI MEXKAYHAPOIHOr0 Jorosopa PO B ciyyae HECOOTBETCTBUS €My 3aKOHOIATEIBCTBA
P® 3akpemser 4. 4 ct. 15 Koncturyunu PO.

Poccuiickas ®enepanus mnpeaycMaTpuBaeT o0053aTE€bHO COIMOCTaBICHUE HOPM
POCCHUICKOTO 3aKOHOJATEIbCTBA C HOPMAaMH MEXIYHApOIHBIX IPAaBOBBIX akToB. K
npumepy, BkiIrovas BceoOlyro nekiapaiuio npaB 4yesnoBeka, MexayHapoIHbIN MakT 00
SKOHOMUYECKUX, COUMAIBHBIX U KYJIbTYPHBIX IpaBax, KOHBEHLIMIO O JMKBHAALMUA BCEX
dbopM IUCKpPUMHUHALIMM B OTHOUIEHWU >KEHIIMH, KOHBEHIMIO O TpaBax peOeHKa,
JOKYMEHTBl ~ MexXAyHapoJAHOM  OpraHu3auuMu TpyJaa, BcemMupHOW  OpraHu3anuu
3npaBooxpaHenus, [lerckoro donna OOH u apyrux MexayHapOIHBIX OpraHU3aIMil.

BaxHbIM Cpeau 3THUX aKTOB SIBISIETCA MEXKIYHApPOJIHbIM noroBop Poccuiickou
@enepan MO0 BONPOCAaM  PETYJIMPOBAHUS CEMEHWHBIX OTHOIICHUM, TakKOW Kak -
KonBennus crpan - yyactHun CHI' 0 mpaBoBOM NMOMOIIM M NMPABOBBIX OTHOLICHHSX IO
rpakIaHCKUM, CEMEHHBIM U YTOJOBHBIM JieiaM oT 22 siuBapst 1993 romal.

B mnpaBoBoW MOKTpWMHE BBICKA3bIBACTCS HIESs 00 00sA3aTEIBHOCTH PEIICHUIMA
EBponelickoro cyna mo mpaBaM 4YeJoOBeKa Uil OTEYECTBEHHOTO 3aKOHOAATENBbCTBA.
EBpomneiickuii cyn mo mpaBaM dYelOBeKa - CyIEOHBIM OpraH, IOPUCAUKINS KOTOPOTO
pacnpocTpaHsieTcss Ha Bce rocynapcrtBa-wieHbl CoBera EBpombl, patuduuupoBaBiive
EBpomneiickyto KOHBEHIIUIO O 3alUTe MPaB YeJI0BEKa U OCHOBHBIX CBOOO/I.

EBponerickuii Cyn 1o mpaBaMm 4elioBeKa UMEET MPaBo:

-pacCMaTpuBaTb HHAWBUAYAJIIbHBIC 1 MCKT'OCYAapCTBCHHEBIC }KaJ'IO6BI;

! Mllanuxuna H.H. OcoGennocTu ceMelHbIX paBooTHOIeHuH. Tromens, 2014. C. 53.
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-ToJKOBaTh KOHBEHIIMIO O 3alUTe MpaB YelOBeKa U OCHOBHBIX CBOOO;

-yCTaHaBIIMBATh (PaKT HAPYILIECHUS MIPaABa;

-TIpU3HABaTh (DaKT TOTO, YTO OBLIIO HAPYIICHO TO MJIM MHOE MPaBO 3asBUTEIS,

-IPUCYJIUTh BBIMTPABIIEMY 3aBUTENIO CIIPABEIJIMBYIO0 KOMIIEHCALIMIO U MTPOYEE.

Opnako B 2015 rony Koncrurynuonnslii Cyx P® mnpusHan BepXOBEHCTBO
Koncrutrynuun Poccuiickoit  @epepaunu npu  ucnonHenun pemennii ECITYH. U3
CylleOHOTO aKTa CJeIyeT, YTO B cliydae MPOTHUBOpEUMsl MocTaHoBieHUs EBpomneiickoro
Cyna nmo mpaBam uyenoBeka Konctutyuuu P®, TO JaHHOE MOCTAaHOBJIECHUE MOXKET HE
UCIONHATHCS,

Takum o00pa3oM, OOIIECTBEHHbIE OTHOIIEHWH MHOTOTPAHHBI, U IO3TOMY
pPa3JIMYHBIE CTOPOHBI OJHOTO M TOIO K€ OTHOUIEHWS MOTYT PETYJIMPOBATHCI HOpPMaMu
PasIMYHBIX OTpAcel npasa’,

PaccMoTpeB OCHOBHBIE XapaKTEPUCTHKHA CEMEHMHOIO IpaBa Kak CaMOCTOSITEIbHOU
OTpaciid IpaBa MOHO JaTb CICAYIOIIEE OIpPENEICeHUEe CEMEHHOMY MpaBy —
caMoOCTOsITeNIbHAs OTpacib IpaBa B CHUCTEME POCCHUICKOro IpaBa, oOjanarolas
onpeneneHHon creuudukoil, MMermas ocoObli METOJl MPAaBOBOIO PEryJIUPOBAHUS
(ocoboe coueTaHHe METOAOB — HMMIIEPATUBHO-I03BOJICHHBIN), COOCTBEHHBIC IICIH
MIPaBOBOTO PETYJIMPOBAHMUS, ONpEAEIIstonias OCHOBHbIE MPUHLMUIBI (Hayalla) CEMEUHOIO
3aKOHOJIATEIbCTBA, U SBJSIOMIAACS O0NalaTeNbHULEH B HaJU4Me KOAU(PUIUPOBAHHOIO

akta — Cemeiinoro kojekca P®.

! Bopucosa JI.B. Cemeiinoe npaso. M., 2017. C. 113.
2 Barypun B.A. TIpo6ieMa cOOTHOIIEHHUS IPaX/IaHCKOTO M ceMelHoro npasa // busnec B 3akone. 2009. Ne 1. C. 373.
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1.2. ®opmbl U c1OCOOBI 3AIUTHI CYy0bEeKTUBHBIX MPAB YYACTHUKOB

CeMeHHbIX NMPABOOTHOLICHUM

[Ton cemeWHBIM TPABOOTHOIIEHUEM IIOHUMAIOT OOIECTBEHHOE OTHOIIEHUE,
yperyanupoBaHHOE HOPMaMU CEMEIHOTO MpaBa.

CTpyKTypy CEMEIHOr0 MPaBOOTHOILIECHUS, KaK U JIOOOT0 MHOTO MPAaBOOTHOIICHHUS,
COCTaBJISIIOT:

o (CyOmbekT;
o (OOBEKT;
o CojeprkaHue.

CyOBeKT ceMeWHOTr0 NPABOOTHOUICHUS SIBISIETCS OCOOEHHBIM. 3aKOHOM HE
OTpEAENEeHO, KTO MOXET SBISATHCS yYACTHUKOM CEMEHWHBIX IMPABOOTHOIICHUH.
IOpuanueckue nuua, rocyJapCTBEHHbIE 1 MyHULIMIIAIBHBIE OpraHbl, IPYrue COLUANIbHbIE
oOpa3oBaHMsI HE YYacTBYIOT B CEMEWHBIX NPaBOOTHOIICHUAX. CyObeKTamMH JaHHbBIX
MPABOOTHOIICHH MOTYT OBITh TOJNBKO Tpaxkaane. [loaToMy HEOOXOAMMO pa3inyaTh
CeMEeilHble MPAaBOOTHOIIECHUS U TMPABOOTHOILIEHUS, PEryjIupyeMble OOLenpU3HAHHBIMU
HOpPMaMH CEMEITHOTO 3aKOHOAATENIbCTBA.

K ydacTHMKam CceMENHBIX NMPABOOTHOIIEHUWH MOTYT OTHOCUTH KaK «Yy3KHUI» KPYT
YJICHOB CeMbH (Cympyrd, B TOM UYHCIE€ | OBIBIIME, POJIUTENH, JETH), TaK U
«pacHIMPEHHBIN» KPYT YICHOB CEMbH, B KOTOPBIH BXOIUT YKE JIPYroe KOJHMYECTBO
Pa3IUYHBIX POJICTBCHHUKOB, CBOWCTBEHHWKOB W WHBIX JHUIl (YCHBIHOBUTEIH, POJHBIC
Opatbst M cecTpbl, 0aOyIIKW, JEAYIIKH, BHYKH, BOCIUTAHHUKH U (HaKTHUYECKUE
BOCIIUTATENM, TMACBIHKM W TMaT4epuIlbl, OTYMM W Mauyexa, OMEKyHbl M TOMECYUTEIH,
NPUEMHBIE POAUTENHN U MpUeMHbIe JeTH). [IpuueM «pacuIMpeHHBI» KPyr YWIEHOB CEMbU
MOJKET OCTaBaThCsl OTKPBITHIM, TaK KaK HOPMBI CEMEWHOTO MpaBa HE MO3BOJSIOT TOYHO
omnpeaenuts ero kpyr. K umciy naHHBIX NPaBOOTHOLIEHUH MOXHO J00aBUTH TaKKe
OpraHbl ONEKH U MONEUUTENbCTBA U cya. Tak, mpu pa3Bojae poauTesieil MOKeT BOZHUKHYTh
crnop O JAeTsXx. PemieHwe JaHHOTO BOIpOCAa BO3JIOXKEHO Ha CyJA, KOTOpbIM 00sanas
ONpeAeNeHHbIMA TpaBaMHU M, pealu3ys HX, BMEIIMBAETCA B XOJ CYIIECTBYIOLIUX

HpaBOOTHOIﬂeHHﬁ, )41 mpuaacT HOBOC€ HaIpaBJICHHC B 1%0,¢ Pa3BUTHHU.
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OcobeHHOl 4YepTol CyObEKTOB CEMEWHBIX IPAaBOOTHOIICHWHN SBISETCS TO, 4TO,
B3aMMOJICUCTBYS MEXTy COOO, OHM BBICTYMAIOT B OIpE/ieNIeHHOM KauecTBe. [Ipu aTom ux
KAUueCTBEHHAs] 4YepTa OPHUEHTHPYETCS HEKOTOPOMl CTaOMIBHOCTBIO, COOCTBEHHO, YTO
paspeniaeT WHIMBUIyAIU3UPOBATh CYObEKTa OTHOILICHUN (MaTh, OTEIl, CYNpYT, CYNpyra u
T. 1)

CymIHOCTh CEMEWHBIX MPABOOTHONMICHHH (OPMHUPYIOT CYOBEKTHUBHBIE TIpaBa H
NpsiIMbIe 00SI3aHHOCTHU €r0 YYaCTHUKOB.

CyObeKTHBHOE TIPaBO — OTO Mepa BO3MOXHOTO (JI0O3BOJICHHOTO) TIOBEICHHUSI
YYaCTHUKA CEMEWHBIX TPAaBOOTHOILICHUH, YCTAHOBJIICHHAS U OXpaHseMas TOCy1apCTBOM.

CyObexkTuBHasI 0053aHHOCTh — Mepa JIODKHOTO TMOBEJICHUS YYacTHHKA CEMEWHBIX
IPaBOOTHOILIEHHMH, YCTAHOBJIEHHAS M OXPaHIeMas TOCyJapCTBOM?,

CeMeliHOE IIPaBO UMEET XapaKTEPHYIO OCOOEHHOCTb, UYTO BBIPAKAETCS B OJIM3KOI
B3aUMOCBSI3M MEXAY IMpaBaMH M OOS3aHHOCTSAMHU TrpaxjaaH. J[laHHOe moJI0KEHHUE
MPE/CTABISIETCS. B TOM, YTO OONIENpU3HAHHBIE HOPMBI CEMEHHOTO 3aKOHOIATENIbCTBA
VYHUTHIBAIOT OTBETCTBEHHOCTh HE TOJBKO 3a HEHAJJIE)KAIllee BBIMOJIHEHUE OOS3aHHOCTEH,
HO U 3a HeocyllecTBieHue mpaB. HeocyiuecTBieHne mnpaB WM K€ HEHaAJIexallee
BBITIOJIHEHHE PACCMATPUBAIOTCS KakK 3JI0YMOTpeOIeHHe MpaBOM, a BUHOBHbBIE, HAIPUMED,
MOTYT OBITh JIUIIEHBI POJUTENLCKUX TIPaB’.

Cormacho m. 1 cr. 7 CemeliHoro xonekca Poccuiickonn ®enepanyu
MpEeayCMaTPUBAETCS, YTO TPaXJaHE IO CBOEMY YCMOTPEHUIO paclopsKaroTCs
MPUHAJICKAITUMA UM TIPaBaMU, BBHITEKAIOIUMH U3 CEMEUHBIX OTHOIICHUN (CEeMEMHBIMU
IpaBaMu), B TOM YKCIIE IIPABOM Ha 3aLUTy STUX IpaB”,

B Teopuu mon 3amurol mpaB MOHUMAKOT MEPbI, HAIEJIEHHbIE HA BOCCTAHOBJICHUE
HapylIICHHBIX TIpaB, NPU3HAHME U TIpeceyeHue JeWCTBUM, HapylIalolUX IIpaBa,
MPUMEHEHUE K HapYILIUTENsM MNpaB CAHKIUW U MPUBJICUYCHHE UX K OTBETCTBEHHOCTH, a

TaKXKXE€ MCEXaHU3M HpaKTquCKOﬁ pcain3ali BbIHICIICPCUMUCIICHHBIX MCEP. HpI/I 3TOM

! Crenanos A.T'. Cemeiinoe npaBo. B Bompocax u oteetax. M., 2009. C. 167.

2 Kymnup U.B. Cemeiinoe npaso. M., 2011. C. 176.

3 ®eokrucroB A.B. 3amura cemeiinbix npas B P® // Yacthoe npaso. 2013. C. 4.
# CobGpanue 3akoHoatenscTa Poccuiickoii Menepanun. 1996. Ne 1. Cr. 16.
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JaHHbIE  MpaBa  MOTYT  3alllMIIATBCA  BCEeMH  JIONYCTUMBIMH  crioco0amu,
IIPENYCMOTPEHHBIMHU 3aKOHOIATEILCTBOM ™.

B npenMer 3ammThl BKIIOYAIOTCS OMPEAeICHHbIE CyOheKTUBHBIC TIPaBa yUaCTHUKOB
CEeMEHHBIX MpaBooTHOIIEHUH. [loMMMO TIpaB 3amUTE MOJJIEKAT 3aKOHHBIE WHTEPECHI
IPaK1aH, KOTOPbIE IPU3HAKOTCS M OXPAHAIOTCS 3aKOHOM?,

CymiecTByeT IBE KaTeTOPUH TI0 3aIUTE TPaB — CIIOCO0 3alUTHI U (popMa 3aIuThl —
nocienHee noHsTue mupe. Croco0 3aluThl — 3TO ONpEJEIeHHAs MOCIeA0BaTeIbHOCTh
JCUCTBHI, KOTOpasi MPeIyCMOTPEHA 3aKOHOATENIeM JJIsi OCYIIECTBICHUS 3alUThI TPaBa.
A Qopma 3amuThl MpaBa — «000JIOUKA» peaM3alid KOHKPETHBIX JEHCTBUN, KOTOPHIC
HalpaBJjeHbl Ha 3alIUTy npaB. Tak, Hampumep, Trpaxaanka H. oOparunace B cya ¢
3asBJICHUEM 00 YCTaHOBJICHHH (pakTa MPU3HAHMS A. OTIIOBCTBA B OTHOIICHUU €€ JOUYEPH
B. B mnpuBenenHom mnpumepe, Croco0 3aliuThl NMpaB — «IpU3HAHUE MpaBa», Gopma
3aLUTEI — «CcyaeOHas» (oOpamenue B cyn)°.

B ropuandeckoil auTeparype BBIJCISIOT JIB€ OCHOBHBbIE ()OPMBI 3aIUTHI MpPaB —
IOPUCIUKIIMOHHYI0 U HeropucaukinnonHyw. Koxkyxaps A.H. oTrMeuaer ocHOBHOE
pazmuyue MEXIy ITUMHU (HOpMaMH, KOTOPOE COCTOMT B TOM, YTO B FOPHUCIUKIIMOHHOMN
dbopme 3ammuTa TpaB U HMHTEPECOB OCYIIECTBJISIETCS. TOCYJApCTBEHHBIMH U
OOIIIECTBEHHBIMUA OpPTaHaMH, B TO BpPEeMs KaK HCIOPHUCIUKIIMOHHAs (opma Takoro He
npenxycMmarpuBaer. OHa mpeAmnojaraeT caMO3allUTy TMpaBa, TO €CTh 3allluTa MpaB
MPOUCXOJUT B paMKax CIOPHOro (O6eccrmopHOro) MaTepHalibHOTO MPABOOTHOIICHUS W
IpPETBOPSETCS B )KU3Hb CAMUMH CTOPOHAMH, YUACTBYIOLIIMMH B HEM?,

[To kpuTepuio «mopsAoK oOparieHus: CyObeKTa 3a 3allUTON MPaB» BBIACISIOT TPU
(hOpMBI 3aIUTHI CEMEHHBIX TIPAB:

1) Cynebnytio;

2) AIMUHUCTPATHBHYIO;

3) daktuyeckyro (caMo3aInTa).

! Ceprees A.IL., Toncroii FO.K. I'paxknanckoe mpaso. Tom 3. Yuebuuk. M., 1998. C. 221.

2 A6pamosa E.H., Aepuenko H.H., Baiirymesa 10.B. I'paxnanckoe npaso. Tom 3. Yacts 2. M., 2010. C. 197.
3 Broiterens Bepxosroro cyna Poccuiickoii ®enepamuu. 2003. Ne 3.

* ®eokTucToB A.B. 3amura cemeiinbix npas B PO // Yactnoe npaso. 2013. C. 6.
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CrnenyeT OTMETUTh TO, YTO TpaXkKJAaHE C LEJIbK 3alIUTHl CBOMX IpPaB MOTYT
OJIHOBPEMEHHO IPUMEHSATH HECKOIBKO (hOPM 3aLIUTHL.

B cootBerctBuM co cratbeit 8§ CK P® ocHOBHOW (pOpMOM 3alllUTHI MIpaB SABIISETCS
cynebHas 3ammra. PaccMoTpeHue ceMeHHBIX CIOPOB OCYIIECTBIISIETCS CyJlaMH OOIIei
IOPUCIMKIIUKM, a HEMOCPEACTBEHHO (eepaqbHbIMU U MHPOBBIMH CYJIbSIMU, COTJIACHO
YCTAHOBJIEHHOMN 3aKOHOM IIOJICYIHOCTBIO?.,

B coorBerctBuu co ct. 23 I'TIK P® k moACyaHOCTH MHUPOBBIX CYJEHd B KaueCTBE
CyJa NEePBOM MHCTAHIIUHA OTHOCSTCS JIea:

. 0 BBIJIa4ye Cy/1IeOHOTO IpHKa3a (HapuMep, MOKET OBITh 3asiBJIEHO TpeOOBaHUE
O B3bICKaHHUU aJTMMEHTOB Ha HECOBEPIIECHHOJIETHETO pedeHka — 1.1 4.1),

. Jena O pacTOpPKEHHHM Opaka, €Cclid MEXAY CYNpyramu OTCYTCTBYET CIOp O
netsix (m.2 4.1),

. Jena O paszesie MEXAY CyIpyraMH COBMECTHO HaXKMTOIO MMYILECTBA IpHU
IIEHE MCKa, HE MIPEBBIMIAIONICH MATUAECATH ThICSY pyosei (1.3 u.1),

= VHBIC BO3HMKAIOIIME M3 CEMEWHO-NIPABOBBIX OTHOLICHUM Jejla, 3a
HCKJIIOUEHHEeM Jiel o0 oOcCnapuBaHUM OTIIOBCTBAa (MaTepUHCTBA), 00 YCTAHOBJICHUU
OTIIOBCTBA, O JIUIICHUH POJUTEIBCKUX TpaB, 00 OTpaHUUYEHUU POJIUTEITHCKUX IpaB, 00
YCBIHOBJICHUU (yA0UEpPEHUN) peOeHKa, IPYTruX JIeJl M0 Cropam o ACTIX U JIe)l O IPU3HAHUU
Opaka HezeiicTBUTENbHBIM (1.4 4.1)3,

Wnest co3manust MUPOBOW FOCTUIIMU B COBpeMeHHOM Poccum 000CHOBBIBaeTcs ee
CTOPOHHHUKAMH, TPEMsI OOCTOSATEIbCTBAMU:

o BO3MOKHOCTBIO PEIIICHUS 3aJla4d TPUONIKCHUS] Cyla K HACEJICHUIO H
oOecrieueHus JOCTyIa TpaXkaaH K IPaBOCYIHUIO;

° COKpAIllCHME BECbMa 3HAYUTEIBbHOW  HArpy3Kd, [PUXOJAUIEHCs Ha

(dbenepanbHbBIX CYJICH;

! Ceprees A.IL., Toncroii FO.K. I'paxknanckoe mpaso. Tom 3. Yuebuuk. M., 1998. C. 223.
2 CobGpanue 3akoHoaatenscTBa Poccuiickoii Menepanun. 1996. Ne 1. Cr. 16.
3 CobGpanue 3akonomatenscta Poccuiickoii Meneparmn. 2002, Ne 46. Cr. 4532.
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o CO3JaHUE IMPEANOCHUIOK  YIPOLIEHUS TPaXIAHCKOTO U YTOJIOBHOI'O
CYIONPOU3BOJICTBA, €r0 JAaNbHEHIIEN JeMOKpaTU3aruei.!

Ha nedarenbHOCTP MHPOBBIX CyJE€H BO3JIaraluch OOJIbIIME HANEKAbl B JEJe€
ycunieHus: 3((HEeKTUBHOCTH CyJeOHOM 3allMTHl MpaB TpakaH, TaK KaK MUPOBBIE CYIbU
JOJKHBI 00ECIeUnBaTh JOCTYIHOCTh K IPABOCYIUIO.

Ho B HacTosmiee BpeMsi B MUPOBOM FOCTULIMU CYLIECTBYIOT MPOOJIEMBI, KOTOPBIE HE
MIO3BOJISIIOT B IIOJTHOW MEpe pean30BbIBaTh Cy€OHYIO 3aIIUTy IpaB rpaxaaH. [loctynaer
OO0NbIIOE KOJUYECTBO Kajlo0 OT IpakAaH, OTCYTCTBYET MOPSJIOK B OpraHU3aLlMOHHOM
JESATEIBHOCTH MUPOBBIX Cyned. Bc€ 3To 00yCllOBIEHO TeM, 4TO B HACTOSILEE BPEMs Ha
MHUPOBBIX Cy/€W BO3JIAaraercs O4€Hb OOJIbIIasi Harpy3Ka 10 PacCCMOTPEHUIO 1€, BUJIUTCS
HEXBaTKa KaJpoOB, BO3HUKAET HEOOXOAUMOCTb B CO3JAaHUU JOMOJIHUTENbHBIX CYJIEeOHBIX
YYaCTKOB.

OnbIT MHpOBBIX cyaed TIOMEHCKON 00JIacTH CBHJIETENBCTBYET O TOM, YTO Ha
co3JaHue CyeOHbIX YYaCTKOB MUPOBBIX CYy€il HA PETMOHAJIBLHOM YPOBHE JOJKHO BIHUSThH
HE TOJIBKO KOJINYECTBO YEJIOBEK, MPOKUBAOIINX HA TEPPUTOPHUH JAHHOTO ydacTKa, HO U
Harpy3ka Ha MHUPOBBIX CyJell Mo paccMoTpeHuto aen. Tak, B r. TromeHu ectb cyieOHbIe
YYaCTKM C HEPAaBHOMEPHOM HArpy3KoW MO pa3inu4HbIM KareropusM nen. Hampumep, Ha
OJIHOM Cy/1€0HOM y4yacTKe TMOCTYMAeT U paccMaTpuBaeTcsi OOJbIIOE KOJUYECTBO HCKOB, a
Ha JIPYTOM IPEUMYIIECTBEHHO CYyJI€OHBIE MPUKA3bl. DTO MPUBOAUT K TOMY, UTO CYyJibsl HE
MOXXET B IIOJIHOM Mepe YAEIUTh JOCTATOYHO BpPEMEHH paz0opy KaKIOro HCKOBOIO
3asIBJICHUS, IPOBECTH MOJIHOLEHHBIE JOCYA€0HbIE MEPOIIPUATHS C KaXKIOW U3 CTOPOH.

Takxe CTOMT OTMETUTBh, YTO B CBS3M C OOJIBIIMM MOCTYIJIECHUEM Ha CyJeOHBbIE
YYaCTKU CYJ€OHBIX MPUKA30B OT TOCYJAapPCTBEHHBIX OpraHu3aluii, HampUMep TaKuX Kak, -
N®OHC, IlencuonHbli GOHA W ApyrHe, HEOOXOAMMO PEIIMTH BOIPOC O BO3MOKHOCTHU
BBIHECEHUsI TIOCTAHOBJICHUN O B3bICKAHUM OOS3aTENbHBIX IUIATEXKEH HEMOCPeICTBEHHO
JaHHBIMU OpraHaMH, a Ha CyJ OCTaBUTb TOJIbKO 00XKaJlOBaHHE 3THX IMOCTAHOBJIEHUH. JTO
TOXe Oy/eT crocoOCTBOBATh CHMXKEHHUIO HArpy3KH JIeJ Ha CYJACOHBIX YYaCTKaX MHUPOBBIX

CyJAEHu.

! dpuesa XK.U. AkTyansHele MPOOIEMBI CO3/aHHs CyI€OHBIX YUaCTKOB MUPOBBIX cy/eii B PD // Monojoii yuensiit. 2013, Ne 1.
C.274.
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Craructuyeckue JaHHble O pabOTe MUPOBBIX CYAEH YKa3bIBalOT HA COXPAHEHHE
TEHJICHIIUN €KETOJHOTO YBEJIMYEHUS CIY>KeOHOM HAarpy3ku Ha OJHOTO MUPOBOTO CY/bIO T.
Tiomenu. Ilpu sTOoM mpakTHKa pabOTBl MHUPOBOW IOCTHIIMM TOKa3bIBAaeT, 4YTO 0Oe3
YBEJIWYEHUsI YHC]Ia MHUPOBBIX CYJIEd U COOTBETCTBEHHO CO3JaHUS JOMOJHHUTEIBHBIX
CYIEOHBIX YYaCTKOB, KaYECTBEHHO H3MEHUTh CHUTYaIMI0 C OOJILIIMMH HAarpy3Kamu Ha
MHUPOBBIX CyJieil 1 00eCreunTh HOPMAJBHBIM MEXaHMU3M M0 3allUTe MpaB TpaxkaaH OyneT
HEBO3MOXKHO.

K mpumepy, cormacHO CTaTHCTHMYECKUM JaHHBIM YTPaBIEHHUS MO 00ECIeUeHUIO
JEsITeIbBHOCTU MUPOBBIX cyniell B TroMeHCKoi 00JacTH HAarpy3ka Ha MUPOBBIX CyleH B T.
TroMeHu 10 pacCCMOTPEHHUIO YTOJIOBHBIX, MPAaXAAHCKUX /1€ U JIed 00 aAMUHUCTPATUBHBIX
IIPABOHAPYIIEHUAX €XKeroaHo yBennuuBaeTcs ¢ 2006 roma. 3a 12 mecaueB 2016 rona
CpEeIHECTaTUCTUYECKasi Harpy3ka Ha OJHOTO MHUPOBOTO Cynabio JIGHMHCKOro cyaeOHOTro
paiiona B r. TroMeHu coctaBuia 585 nen B Mecsll, a B 2017 roay 3a mecsi — 1212 gen, uro
ABJISIETCS CYLLIECTBEHHBIM IOKa3aTesieM yBelndeHus jie 0onee yeM B 2 pasa. besycnosHo,
4TO OOJIbIIAs 3arPy’KEHHOCTh MPUBOAUT K OOJee ATUTEIbHOMY PACCMOTPEHMIO AEJ, YTO
BEJIET K MAJCHUIO Ka4eCTBA UX PACCMOTPEHUS. DTO HApyIIAET MPAaBO IPAXKIAH HA CKOPOE
npaBocyue. beccrnopHo, MOBBIINIEHHAsT HAarpy3Ka Ha MHUPOBOIO CyJBbIO OTPA)KaeTcs U Ha
KauecTBe CyJeOHOM 3allMThl TPaXKJaH, Ha KOTOPBIX PACHpPOCTPAHSIETCS IOPUCIUKLINS 3TOTO
CylIbH.

CTOUT OTMETUTH TAaKXKe€, YTO NPEICEHATENSIM PANOHHBIX CYIOB MPEIOCTaABUIM
BO3MOKHOCTb ITIE€pEPACIIPEACIICHUSI HATPY3KH MEKIY MHUPOBBIMH CYIbsIMA B IIpEAENIax
OJIHOTO Cyae0HOro paiiona 1 obecIeueHns paBHOMEPHOCTH pacnpenenenus neir.! Ho B
HACTOSIIIee BpEeMsl TaHHAsI HOpMa He JICUCTBYeT Ha TeppUTOpUH TIOMEHCKON 00J1acTH.

Ha ocHOBaHMM W3J0KEHHOIO, TII0JlaraeéM, YTO HEo0XOauMO pa3paboTaTh H
3aKpenuTh Ha (eaepasbHOM YPOBHE HOPMATHBBI, KOTOpblE OyayT 3aKperuisTh
HEOOXOJAMMOCTh B YBEJIMYEHHHM KOJMYECTBA CyJEH M CyAEOHBIX YyYaCTKOB B CyObeKTax
P®. A Takxe mpu BpEMEHHOM 3HAYMTEIBHOM YBEIMYEHUM KOJMYECTBA JI€J HA OJHOM
CyIeOHOM yyacTKe JOMYCTUTh UX Mepenady Ha JIpyroi cyneOHbIH y4yacTOK B MOPSIIKE,

MNpeaAyCMOTPCHHOM IIPpOHCCCYaJIbHBIM 3aKOHOAATCIbCTBOM, TO €CTbh IIO ITOCTAHOBJICHHIO

1 Poccwmiickas octumms. 1995. Ne 11.
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BbIlIECTOALLIErO cyna. Takum oOpa3om, Oyner oOecreueHO rapaHTUPOBAHHOE 3aKOHOM
IpaBo rpak/laH Ha Cy/1eOHYIO 3aIUTY B YCTAHOBJIEHHBIE 3aKOHOM CPOKH.

[IpaBa pebenka B cCyJe 3alIMINAIOT €r0 3aKOHHBIC MPEICTABUTENH (POTUTEINH,
YCHIHOBUTENM, ONEKYyHbl  (TONEYUTENH), TPUEMHbIE POJIUTENH, MPEACTABUTENIN
YUpEXKIEHUS, SBISIONIETOCS ONIEKyHOM (TorneunTeneM) pedenka). PebeHok BmpaBe cam 10
COBEpIICHHOJNETHS 3allMIaTh CBOM IMpaBa B CyJA€, HO TOJBKO B Cly4yae MPUOOpETCHHS
MOJIHOM J1e€CTIOCOOHOCTH.

Kpome Ttoro, B cootBerctBHM co cT. 56 CK P® pebGeHOK caM BmpaBe B cCirydae
HapylIeHUs1 €ro NpaB W 3aKOHHBIX HWHTEPECOB, & TAaKXE MpPH HEBBIOJIHEHUU WIIU
HEHa/JIe)KAIllEM BBIIIOJIHEHUN POAUTEISIMHU (OHUM M3 POJUTENEH) CBOUX 00sI3aHHOCTEH
[0 €ro BOCIHMTAHHIO, OOpPA30BAHMIO WJIM 3JIOYNOTPEOJICHHE POAUTEIILCKUMU IPaBAMH,
oOpalaTeCsi CaMOCTOATEIBHO 3a 3allMTOM CBOMX IpaB B OpraHbl ONEKH U
MOTNIEYUTENBCTBA, a MIPU JOCTHKEHUU 14 neT B cya. B naHHOM ciydae Cya NPUBIEKAET K
YUYacCTHIO B JI€JIE OPTaHbl ONEKH U MOMEYUTEIHCTBA, KOTOPBIC JOJKHBI HA3HAUNUTh PEOCHKY
npejacTaBuTeNs. YueT MHeHusi peOeHka, gocrurmero 10 jer B cyae oOs3areneH, 3a
MCKIIIOYEHHEM CITyYaeB, €CIIU TO IPOTHBOPEYHT €T0 UHTEpecaMm”.

[Tomumo  cymeOHOro mopsiAka B CEMEMHOM  TpaBe  CYIIECTBYEeT W
aAMUHUCTPATUBHBIA MOPSAOK 3amuThl MpaB. OH BO3MOXEH TOJIBKO B TE€X CIyyasx,
KOTOpPbIE TMPETyCMOTPEHbl CEMEMHBIM 3aKOHOJATEIbCTBOM. PelieHue, MNpUHATOE B
aJIMMHHUCTPATUBHOM MOPSJKE UMEET BO3MOXKHOCTb OBITh OCIIOPEHO B CY/IE.

Kak ormeueno B m. 3 cr. 56 CK P® B ciydae yrposbl KU3HH WIH 3JI0POBBIO
peOeHKa, HapyIICHHsI €ro MPaB U 3aKOHHBIX MHTEPECOB, TpakJaHe U JODKHOCTHBIE JIMLA
OpraHM3aluii JTOJDKHBI HEMEJIEHHO COOOIMTh 00 O3TOM B OpraHbl ONEKH WU
MOTNIEYUTENIbCTBA, KOTOPHIE B CBOIO OUepeb, 00513aHbI OCYIIECTBUTH OIMpPEAEICHHBIE MEPHI
10 3aIllMTe MPaB U 3aKOHHBIX UHTEPECOB pEOCHKA.

JlaHHBIM OpraHaM OTBOJUTCS HEMaJOBaXKHasi pOJib B 3alllUTE CEMEWHBIX MpaB B
aAMUHUCTPATUBHOM Topsike. K mpumepy, ecinu poauTeny Wik OJUH U3 HUX OTKA3bIBAIOT

B OOIIEHUU PEOCHKY C OJM3KUMHU POJICTBEHHHUKAMU, TO OPTaH OMEKU U TOIMECYUTEIhCTBA

1 Cobpanne 3akononarensctsa Poccuiickoii Menepannun. 1996. Ne 1. Cr. 16.
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MOXET 00s13aTh POJIUTENICH WM OJTHOTO M3 HUX HE MPENSITCTBOBATh 3TOMY OOIIeHuU0 (11, 2
cr. 67 CK PD)!,

AJIMUHUCTPATUBHBIA  TOPSIAOK  3alIUThl  CEMEMHBIX TMpaB  TakkKe  MOTYT
ocymiecTBiIsATh opranbl 3AI'C, [OJDKHOCTHBIE JHIAa JI€4EOHBIX, BOCIHUTATEIbHBIX,
00pa30BaTENbHBIX U HHBIX AHAJOTHYHBIX OPraHUu3aIHi>,

BreiensitoT Tpu OCHOBHBIC (POPMBI 3aIIUTHI CEMEHHBIX MPaB B aAMUHUCTPATHBHOM
MOPSIJIKE:

- CaMOCTOSITENBHO NPHHHMATh PEIIEHHE B INpenesax CBOEH KOMIETEHIUH.
CnenoBaTenbHO, NPENOCTABIATh COrjacue (pa3pelleHus) Ha Kakue-mubo AercTBus (K
MpUMeEpy, MPaBO OpraHa OMNEKH W MOIMEYHUTEIbCTBA JAaBaTh COIVIACHE HA yCTAaHOBJICHUE
OTLIOBCTBA MO 3asBJICHUI0 TOJIBKO OTIHa pe0eHKa, Ha YCHIHOBJIEHHE peOeHKa
HECOBEPILICHHOJIETHUX POJUTENEH — IPU OTCYTCTBHHM WX POIUTENEH WM OIEKYHOB H
Apyroe);

- HampaBsATh COOTBETCTBYIOIIME TpeOOBaHMS B CyJ B MOpPSAKE HCKOBOTO
MIPOU3BOJICTBA, @ HEMOCPEACTBEHHO MPABO OPraHOB ONEKH M MONEYUTENIbCTBA TPeOOBATh
MPU3HAHUS HEJIEHCTBUTEIBHBIM Opaka WM K€ COIJIallleHus o0 YIjaTe aJMMEHTOB IO
OCHOBAHUSIM, IPENYCMOTPEHHBIM 3aKOHOM (cT. 28, 102 CK PD);

- OCYILECTBIIAAITh ydyacTHE B CYACOHOM pa30OMpaTenbcTBE (B YACTHOCTH, IMPaBO
opraHa OMNeKd M MOIMEYUTENIbCTBA MPUHUMATh YYaCTHE B PACCMOTPEHUHU JI€d CyJIaMH O
MPU3HAHUU HEJIEHCTBUTEIbHBIM Opaka B ClIyvasx, pEeAyCMOTPEHHBIM
3aKoHOATeNsCTBOM (cT. 28 CK PD)3,

B onpeneneHHpIx ciaydasx (yHKIUU O 3aIIUTE CEMEHHBIX MPaB MOXKET UCIIOTHITh
npokypop. Tak, B cootBercTBUU cO cT. 28 CK P® mommmo cympyra mpaBo TpebGoBaTh
Mpu3HaHus Opaka HeJIEeUCTBUTENIbHBIM UMEET BO3MOKHOCTD U MPOoKypop. Kpome 3toro, o
TaKkKe€ MPUHUMAET ydyacTHE B JieJlax O JMIIEHWU, BOCCTAHOBJIEHUHW, OTPAHUYCHUHU B
poautenbckux npasax (ct. 70, 72, 73 CK P®), ycoinoBnennn pedenka (ct. 125 CK PD) u

HWHBIX. HpaBOSaH_II/ITHaSI ACATCIIBHOCTDb IIPOKYpPATYPbl AOCTATOYHO YCIICIIHO PaCIOHUpPACT

! ®eokrucros A.B. 3amura cemeitnbix npas B PO // Yactnoe npaso. 2013. C. 7.
2 [Iaraxos B.A. Cemeiinoe npaso. M., 2005. C. 96.
3 Kaiimakosa E.B. 3amura ceMeliHBIX OpaB: aBToped. auc. Kanj. opui. Hayk. Kypck, 2011. C. 137.
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YK€ CYUIECTBYIOLIME MOJENM MPAaBOBOIO OOECHEYeHUH MpaB MU CBOOOJ YEIOBEKAa U
rpaxkaanuHa B Poccurickon denepanuu.

Ocobast posib B 3allIUTE CEMEUHBIX MpaB OTBOJAUTCSA CaMO3AIMUTE, MOJ KOTOPOH
NOHUMAETCSl 3allldTa HApYIIEHHOTO IpaBa CaMHMH CYOBEKTaMH MPABOOTHOIICHHUS.
Camo3zamura HapylleHHOro mnpapa mnpegycmorpena cr. 12 'K P®. 3gech peub uaer
VMEHHO O HEIOPUCAUKIIMOHHON (hopMe 3amuTe mpasa’,

He crouT cMemmuBarh MOHATUS TaKue KaK «IOCYACOHBIA MOPSAOK pa3pelieHUs
criopay, «HecyaeOHas (hopma rpakIaHCKON IOPUCAUKITUNY (HOTapHaT, TPETCUCKUE CYIIbI)
U «HEIOPUCITUKIMOHHAs (opma 3aluTh». 371eChb CTOUT HMMETh B BHIY, YTO TpHU
HEIOPUCIUKIIMOHHON (opMe He YYacTBYIOT OIPEACIICHHbIE TOCYJapCTBEHHBIC WM
OOIIECTBEHHBIE OPTaHbl IPH Pa3pelIcHUU KOH(IMKTAZ,

[Ipodeccop KyszbarapoB A.H. mpaBuwibHO OTMEYasa, YTO «HEIOPUCTUKIIMOHHON
dbopmoit OyayT cuuTaThCcsl BCE JACHCTBHS, JeXKallMe 3a paMKaMu IOPUCIUKIIMOHHOMN
bopMbD»°.

B Teopum He cyliecTByeT OJHO3HAYHOIO MHEHHS IO IOBOAY TOTO OTHOCUTCS JIH
caMo3aluTa K «10cy1e0H0i (opMe» UM SBISETCS «BHECYNEOHOIN» POpPMOI 3alUTHI.

OTnuuuTensHON uepTod JocyneOHON (GOpMBI 3alUTHl SBISETCA TO, YTO OHA
MIPUMEHSIETCS 10 oOpallieHus B TOCYJapCTBeHHBIN opraH. JlocyaeOHas GpopmMa coaepKuT B
cede - TMPETEH3MOHHBIM TMOPSAJOK pa3pelieHus Ccropa, TO €CTh OOpalleHus K
MPABOHAPYIIUTENIO J1O0OPOBOJIBHO HWCIPAaBUTh HAPYIIEHHBIE TMpaBa. IJTOT TMOPSIOK
YCTaHABJIMBAETCSI COTJIAIIEHUEM CTOPOH, OObIYasiMU JIEJIOBOTO 000pOTAa.

Brecynebnass (opma 3amuThl SBISETCS CaMOCTOSTEIBHOM, He3aBHUCHUMOW. B
COBPEMEHHOM MPaBOBOM JIMTEpAType MPUHATO pa3pemiaTh KOHMIUKTHBIE CUTYaIHH C
HIOMOIIBIO IPUMHUPHUTEIBHBIX TIPOLEAYp (EPErOBOPLI, MEIUALMS, CAMO3AIINTA B JIp. )",

I'paxxnanckuii kogexc P! orMedaer To, 4To crOCOOBI CAMO3AIIUTEI JOIKHBI OBITH
PaBHOILICHHBI HAPYIIEHUIO U HE BBIXOJUTH 3a MPEesbl ACHCTBUM, HEOOXOAUMBIX JJISl €ro

peceueHus?,

! ®eokrucros A.B. Vkas. cou. C. 9.

2 Jlepnoga JI.B. HetopucaMKIMOHHBIE (JOPMBI M CPEJICTBA PA3PEIIEHHUs YaCTHOMPABOBLIX KOHPJIUKTOB (OOLINE MOJIOKEHUS) //
A nvmunucTpaTop cyna. 2015. Ne 4. C .24.

3 Kys6arapos A.H. [TpumupeHne cTOPOH Mo KOH(IIMKTaM 4acTHONpaBoBoro xapakrepa. CI16. 2010. C. 78.

4 Ilepuosa JI.B. Vkas. cou. C. 25.
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K MepaM caMo3amuThl OTHOCST JIMIIL TOJBKO T€, KOTOpPbIE OPUEHTHUPOBAHBI Ha
IpeceueHue MpaB, a HE Ha HMX BoccTaHoBieHHWe. Ha mpeceueHue mnpaBoHapylIeHUN
HaIlpaBJI€Hbl JACHCTBUSA, KOTOPHIE COBEPLIAIOTCA B COCTOSHUM HEOOXOAMMOW OOOPOHBI U
KpaitHeit Heooxomumoctu (c1.1066, 1067 'K PD).

CaMmo3amnura B HEKOTOPBIX CIy4asX OTHaeT (YHKIMHU 3aIIUTHl TOCYJapCTBY, TEM
CaMbIM, UCKJIIOYasl y4acTHE MPEJCTABUTENEH, B TOM YHCIIE pOAUTENEH (OAHOTO U3 HUX), U
peOeHKY MO 3allUTe CBOUX MPaB.

Camozamura uUMEET BO3MOXKHOCTH COYETAaTbCs C JAPYTUMHU (QOopMaMH 3allUThI
ceMeWHbIX TmpaB. Tak, Hampumep, s MOATBEPKIACHUSA IMpaBa TPAXKIAHUH MOMKET
00paTUThCS B CyJl WM aJMUHUACTPATHBHEIA Opran’,

Kak yxe paHee oTMeyanochb, 4TO MOMUMO (OpPM 3aUIUTBl CEMEHHBIX IIPaB
CYLIECTBYIOT TAK)K€ CIIOCOOBI 3al[UTHI IPaB.

CeMeiiHOE 3aKOHOJATEIbCTBO B HACTOSILEE BpPEMsl HE 3aKPENUIO KOHKPETHYIO
HOpPMY O CIOCO0ax 3allUThl CEMEMHBIX MpaB. B Takux ciiydasx aenaeTcss OTChUIKA K
HOpPMaM, KOTOPBIE PETYIUPYIOT T€ WIH UHBIE CEMEWHbBIE OTHOIICHUSI.

UccnenoBanne omnpeneneHubix crated CK P® mokasbiBaeT, 4TO HAXOIAIIUECA B
HUX CIOCOOBI 3aIIUTHI B IIEJIOM aHAJIOTHYHBI TEM, KOTOPbIC MPUMEHSIOTCS MPU 3allHUTe
rpaxxaaHckux npas. Ho cemeiiHoe mpaBo mpeaycMaTpUBAaE€T U CBOM CHOCOOBI 3aIUTHI,
KOTOpBIE 00YCIIOBJIEHEI ONPE/EIEHHOM crienu(uKoil ceMeHHbBIX TPaBOOTHOLIEHHI?,

B cBs3U ¢ 3TUM BBIIENSIOT CAEAYIOLUE CIIOCOOBI 3aIIUThl CEMENUHBIX PaB:

1)  mnpusHaHuWe TIpaBa — TaKOH CHOCOO 3amUTHl MPUMEHSICTCS KaK B
IOPUCIUKIIMOHHON (opMe, TaKk MOXKET BBICTYyNaTh W KaK CaMOCTOSITENIbHBIN CIOC00
3allUTHI paBa (HampuMep, YCTAHOBJICHUE MAaTEPUHCTBA UJIN OTIIOBCTBA).

2)  BOCCTAHOBJICHHUS TIOJIOXCHHS, CYIICCTBOBABIIECIO 1O HApPYIICHUS TpaBa, W
MpeceyeHus JEHUCTBUI, HapyIIAIOUX MMPAaBO WM CO3JAIOUIUX YIPO3Yy €ro HapylIeHHS —

IIMPOKO HMCHOJIb3YyeMbI CIOCO0 3alllMThl CEeMEWHbIX MMpaB. Tak Kak ceMmeiHble mpaBa

HOCST JUIALIMHCA W OECCPOYHBIA XapakTep, TO OHU MOTYT OOXOJUTHCS Pa30BbBIMU

! Cobpanue 3akononarenscta Poccuiickoii Menepaunn. 1994, Ne 32, Cr. 3301.

2 ®eokrucroB A.B. Ykas. cou. C. 9.

3 Slumenen 10.B. I'paxnancKo-NpaBoBas 3aIMTa UMYIIECTBEHHBIX NPaB Tpaxian u opranuzamuit. CI16. 2009. C. 70.
* A6pamosa E.H., Apepuenko H.H., Baiirymesa 10.B. I'paxnanckoe npago. Tom 3. Yacts 2. M., 2010. C. 201.
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NEUCTBUSIMU. 3HAYMUT, YTO €CJIM JPyrue y4acTHUKH OYyIyT cOo37aBaTh MPEMSTCTBUSA K
OCYILIECTBJIICHUIO 3THX TMpaB, TO MPaBOOOJIaJlaTeId MOTYT JOOMBATHCS UX YCTpaHEHUS
(HampuMep, 3amUTa MpaB POAMTENS peOeHKA, NMPOKHBAIOIIETO OTACIBHO OT HEro, Ha
0OIIIeHHE C HUM, Ha €ro BOCIIUTaHUE U TIP.).

3) MPU3HAHUS  OCIIOPUMOM  CHEJIIKA  HEICUCTBUTEIBHOW W  NPUMEHCHUS
MOCJIC/ICTBUI €€ HEAECHUCTBUTEIIBHOCTH, MPUMEHEHHS MOCIEICTBUN HEACHCTBUTEIHLHOCTH
HUYTOXKHOM CHCIKU — PEIKUHN Cllydall TaKoTo croco0a 3aluThl IpaB Kak BOCCTAHOBJICHUE
MOJIOKEHHUSI, CYLIECTBOBABIIETO J0 €ro HAapyleHWs. B 4YacTHOCTH, aHHYJIUPOBAHUE
OpadHOro JOroBopa, MpU3HAHUE Opaka HEACHCTBUTEIBHBIM M JIPYrO€ BOCCTaHABIMBAIOT
MOJIOKEHHUE, KOTOPOE CYIIECTBOBAJIO JI0 MX coBepiieHusA. Koraa cya nmpuMeHsieT TaHHBIN
crocod, TO OH MOXET NPHU3HATH 3a MOTEPIEBIIMM, HaNpuUMep, J0OPOCOBECTHHIM
Cynpyrom, OMpeJe/ICHHBbIC IpaBa (HampuMep, MpaBa Ha IOJYyYCHHE COJEp)KaHMs, Ha
coxpaneHnue (paMUIIK M T.]11.), XOTSI OHU BO3HHKIIU U3 HEJEHCTBUTENBHOM caenknu’.

4) MIPU3HAHUS HEJICWCTBUTEIIBHBIM aKTa TOCYJapCTBEHHOIO OpraHa WM OpraHa
MECTHOTO CaMOYIpaBJeHUs — TaKOW croco0 3amuThl He mnpeaycMoTpeH CemelHbIM
KoJiekcoM P®, HO MM MOXHO BOCIOJB30BaThCS TOTJIA, KOTJAa PEIICHHUE KaKOoro-jiuodo
OopraHa 3aTparuBacT HEMOCPEACTBEHHO CEMEMHBIC MpaBa rpaxk/iaH. Tak, B COOTBETCTBUHU C
Hopmoit c¢t. 77 CK P® ponutenu (0JWH W3 HUX) WIM K€ MHBIC JUIA, HA MONEYEHUU
KOTOPBIX HaxOAUTCS PEOCHOK, MOTYT OOXajloBaTh B CYJI 3aKOHHOCTh aKTa oOpraHa
MECTHOT'O CaMOYIIPaBJICHHUS U ACHCTBHS OpraHa OIEeKH U MOMEUYUTEILCTBA 00 OTOOpaHUH Yy
HUX peOeHKa.

5) MIPUCYKJEHUS K UCTIOJTHEHUIO 0053aHHOCTH B HAType — 3Ta Mepa MPUHYKIACT
HapYIIUTENs. OCYHIECTBUTH ACMCTBHE, KOTOPOro NoOMBaeTCs OT HEro mnoTeprnesmnii. B
chepe ceMelHbIX OTHOIIEHUN TaKasi Mepa pa3Be UTO MOXKET ObITh MPUMEHEHA TIPH pa3jielie
o0Illero MMyIiecTBa CYNPYroB W TMpPU NPUHYAUTEIHPHOM WCIHOJHEHUU OTIEIBHBIX
MOJIO’KEHUI OpavyHOro JIOrOBOpA.

6)  BO3MelleHHS YOBITKOB M B3bICKAHHS HEYCTOWKH — TaKOW CIOCOO 3aIllMThI
OTHOCHUTCSI K M€paM CEMEWHO-TIPAaBOBOM OTBETCTBCHHOCTH. Ha TmpakTuke wyaiie 3TOT

CII0c00 INPUMCHACTCA IIPU HAPYIICHHUHW HMMYHICCTBCHHBLIX IIPpaB Y4YaCTHUKaAMH CEMEHHBIX

! Tepacumosa JLI1. Cemeiinoe npaso. Kparkuii kype nexmumit. M., 2011. C. 85.


http://www.consultant.ru/document/cons_doc_LAW_294692/c18778732f1e820875bb79a8f634f706940f0142/#dst100949
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npaBooTHomieHuid. Hampumep, npu o0pa3oBaBLIEHCS 3aJ0JDKEHHOCTH [0  yIUIaTe
QIMMEHTOB I10 PEUICHUIO CYJa JODKHMK YIIaUMBAET IMOJY4YaTEI0 AIMMEHTOB HEYCTOMKY
B pasmepe 0,1 % CyMMBbl HEBBIJIAUEHHBIX AJTUMEHTOB 3a KaXKIbl JE€Hb HPOCPOUYKH.
Kpome Ttoro, nosydarenp aJMMEHTOB HMEET BO3MOXHOCTb B3BICKAaTh C JIOJDKHHKA BCE
NPUYMHEHHBIE MPOCPOUKON 00s3aTENBCTB MO AJMMEHTaM YOBITKM B YacTH, HEMOKPBITON
Heyctoikoi (1.2 ct. 115 CK P®D).

7)  KOMIIEHCAllMM MOPAIBHOTO Bpeda — JaHHAs Mepa IMPeIyCMOTPEHa MPSMO
tonbko cT. 30 CK P®, onpenensiomas MOCIeACTBUS Opu3HaHus  Opaka
HeaelcTBuTenbHbIM. Korma, k mpumepy, Opak Npu3HAH HEIEHCTBUTENBHBIM IO BUHE
OJIHOTO M3 CYIIPYTOB, KOTOPBIA CKPBLI, YTO OH COCTOHUT B JIPYTOM 3apeTrHCTPUPOBAHHOM
Opake, TO TOrga JOOPOCOBECTHBIM Cympyr BIIpaBe MOTpeOOBaTh KOMIIEHCALIMIO
MOPAJIBHOIO M BO3MEILIEHUE MAaTepUajbHOIO Bpela IO IpaBuiaM, IPEXyCMOTPEHHBIM
IPaKJAHCKUM 3aKOHOATEIbCTBOM.

[ToMmuMO CcympyroB BOCHOJIB30BATHCS IPABOM Ha KOMIIEHCALMIO MOPAJIBHOIO Bpeaa
MOTYT U JApyrue cyObeKTbl CEMEMHBIX TPABOOTHOLICHHH, B CIy4ae HapyIIEeHUS UX JTUYHBIX
HEHMMYIIECTBEHHBIX MPaB, YTO COOTBETCTBYET OOILEMY MPHUHIIUITY, COAECPKAIIEMYCS B CT.
151 TK P®!. Hapymenue nuuHBIX IpaB rpaxigad B chepe ceMbd U Opaka HaHOCUT
rpakJjaHaM HEpEeIKO TaKhe HPABCTBEHHbIE M (PU3MYECKHE CTpaJaHusi, 4YTO IS HX
KOMITEHCAIIMHM HET HUKaKUX NPUHIMIHAIBHBIX TPETSITCTBUH.

8)  npekpamieHuss WM M3MCHCHHS IPABOOTHOIICHHS — JTOT  CIOco0
paccMaTpUBAIOT KAK MEPY 3allUTHl CEMEMHBIX IPaB WIM KAK MEPY CEMEWHO-IIPABOBOU
OTBETCTBEHHOCTH B 3aBUCHMOCTH OT OCHOBAHWI M MOCIJIEACTBUN, K KOTOPBIM 3TO MOYKET
npuBecTd. Tak, JUIIEHUE POAUTENIBCKUX MPaB NPOU3BOAMUTCS TOJBKO B OTHOILIEHHH
poauTenei, He UCTIOJHSIOIIMX CBOM POJUTENBCKUE 00S3aHHOCTU UITU 37I0YTIOTPEOSIOIINX
CBOMMH TPaBaMH, YTO MPUBOJIUT K MPEKPAIICHUIO MU BCEX IMpaB, OCHOBAHHBIX HA (aKTe
poactBa ¢ pebenkom (ct. 69, 71 CK P®). DToT mpumep SBISIETCS MEpPOH CeMeiHo-
MPaBOBOIl OTBETCTBEHHOCTH. HampoTuB, orpaHudeHue poauTenei (OJHOrO U3 HHUX) B
npaBax, JOIMYCKaeTcsl TOrja, Korja OCTaBieHHe peOeHKa C POAUTENIMH (OAHUM M3 HUX)

CO34acT OMIMAaCHOCTb AJId HCECro B CHIIY HC 3aBHUCAIINX OT pOI[I/ITCJ'IGI‘/’I 00CTOSITEIIECTB

! Cobpanue 3akononarenscta Poccuiickoii ®enepanuun. 1994, Ne 32, Cr. 3301.
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(mcuxuyecKkoe paccTpOMCTBO WIM MHOE XPOHHUYECKOe 3a00JIeBaHUE, CTEUCHHE TSHKEIIBIX
0OCTOSITENLCTB U ipyroe). JlaHHast Mepa 3aluThl He BJI€YET TaKUX MOCIEICTBHIA, KOTOPbIE
BO3MOYKHBI IIPH JIMIIEHUU POIUTENLCKHX TIPaBl.

VYkazaHHple  CIIOCOOBI  3aIUTBl  CEMEHHBIX MpaB  CUYUTAIOTCS  CaMbIMU
pacipoCTpaHEHHBIMU M HE HCYEPIBIBAIOT BCEX IOMYCTHMBIX 3aKOHOM MeEp, KOTOpBIE
HAIpaBIIEHBl Ha BOCCTAHOBJCHHE (MPU3HAHUE) HAPYUICHHBIX MpaB MOTEPHEBIIUX U
BO3/ICHCTBHE HA MPABOHAPYIIUTEICH.

Crano ObITh, (OpPMBI M CIOCOOBI 3alIUTHl CEMEWHBIX NpaB pa3zHooOpa3Hbl. OHH
00BEIMHEHBI O0LIEH 1ENbI0 3alllUThl IPAB YYaCTHUKOB CEMEWHBIX MPAaBOOTHOIIEHUN. Bee
(dbopMbI M crOCOOBI 3aIUTHl CEMEHHBIX MpPaB (OPMHUPYIOT €AUHYIO LIEHTPATU30BAHHYIO
CHCTEMY, BO TJIaBe€ C TJIABHBIM KOHCTUTYLIIHMOHHBIM MPUHIIUIIOM TI0 3aIIUTE TOCYJapCTBOM

MAaTCpPUHCTBA, ACTCTBA 1 CCMbU.

! Mapnaxaesa I1.H. D peKTHBHOCTE HOPM CEMEHHOTO 3aKOHO/IATENLCTBA O KOPUINUYECKOM OTBETCTBEHHOCTH poauTeneil. M.,
2005. C.130.
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I'JIABA 2. TIPOBJIEMbBI CYJEBHOM 3AIIIUTHI CYBBEKTUBHBIX
IIPAB YYACTHHUKOB CEMENHBIX IPABOOTHOIIEHUN

2.1. 3ammTa Cy0beKTHBHBIX NIPAB YYaCTHUKOB CeMEHHBIX NPABOOTHOLICHNH B

JeJIax 0 PacTOp:KeHnH Opaka

B ropuaudeckod nuTepaType HW3yYEHHE MPABOBBIX BOIPOCOB IO J€JlaM O
pPacTOp:KEHUHU Opaka CUMTAeTCs] HEOOXOAMMBIM, TaK KaK PACCMOTPEHUE U pa3pelieHue Jel
O pa3BOJE COAECPKUT CBOU COOCTBEHHbIE OCOOCHHOCTH B OTJIMYME OT MHBIX KaTeropui
IPAXIAHCKUX HEI.

Yucno pa3BOAOB B HACTOSALIEE BPEMS 3HAUUTENBHO YBEJIMYMIIOCH, YTO BIIMSET Ha
COKpallleHHe JeMorpauueckux TMoKa3zarejaeldl CTpaHbl U TOPOXKAACT COIHAIBHYIO
HanpsoKeHHOCTh. O3Ha4aeT 4To, HEOOXOAMMO PETYJSPHO CJICAUTh 3a U3MEHEHUSMHU B
3aKOHOJIATEIBCTBE COBMECTHO C TEOPETUUYECKUMHU MCCICAOBAHUSAMM, YTO II03BOJIUAT
npuBectd [TIK P® u CK P® B cooTrBeTcTBUHM ¢ HEOOXOAMMBIMU TOTPEOHOCTIMHU
obmecTna.

CemeitHOE 3aKOHOJIATEIBCTBO MPETyCMATPUBACT JIBa MOPSAKA PACTOPKEHUS Opaka:

° Cy1€OHBIIA;

o aaAMUHUCTpaTUBHBIN (B opranax 3AIC).

B 0oJbIIMHCTBE CTpaH JOMYCKAeTCs TONBKO CYIACOHBI MOPAIOK PACTOPKEHHS
Opaka. Poccust siBisieTcsi OIHOM W3 CTpaH, T€ MPEIyCMOTPEH BHECYACOHBIN TOPSIOK
pacTopeHus Opaka.?

BrecyneOHbIli TIOPAIOK pPACTOpPKEHHsI Opaka HE MpeayCMaTpuUBaeT BBISICHEHUE
MIPUYHH MPEKPALLCHUSI CEMENHBIX OTHOLICHUN, TPUMHUPUTEIBHBIX MEP U Ipyroe. JlaHHbIN
MOPSIIOK PACTOPKEHUSI Opaka BOZMOXKEH MPU CIAEAYIOMUX 00CTOATEIbCTBAX:

- HAJIMYWE B3aUMHOTO COTJIaCHsl CYNpYroB Ha pacTop)KeHHe Opaka, a B Clydasx,

peaycMOTpeHHBIX 1. 2 ¢T. 19 CK P® — nipu Hanuyuu coryiacusi OTHOTO U3 CyIPYroB.

! Apneenxosa A.C., Adanaches C.d. OcoGEHHOCTH PaCCMOTPEHUS JIE] O pacTopkeHuu Opaka // UnrtepaktusHas Hayka. 2017,
Ne 2. C. 152.

2 Munees O.A. K Bonpocy 0 cOBEPIIEHCTBOBAHUM HHCTUTYTA Opaka B cemeiinom npase PD // Bectuuk Bonl'Y. 2015. Ne
2(27).C. 2.
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- OTCYTCTBUE y CYNPYTOB HECOBEPLIEHHOJIETHUX AETeH NMpHU pacTop>KeHUU Opaka
(m.1 ct. 19 CK P®).1

PaccmarpuBas gena o pacTop)keHHr Opaka B CyleOHOM IMOPSAKE CTOUT 3aMETHTh,
YTO OHU 00JaAI0T crenU(PUUECKUMU OCOOCHHOCTSIMU, KOTOPBIE HE MIPUCYIIU JIJISL IPYTUX
KaTeropuu Jed.

Cuurtaem, 4TO e€ciu OBl JieJla O pacTOpPKEHUU Opaka pacCMaTpPUBAINCH TOJBKO B
Cyl1leOHOM TIOpSAJIKE, TO 3TO ObI CIIOCOOCTBOBAJIO OXpaHE MpPaB M UHTEPECOB HE TOJIBKO
CYNIPYTOB, HO M X HECOBEPILICHHOJIETHUX JETEH.

OcHOBaHUs1, YCIOBHS U MOPSIOK PACTOPKEHUsI Opaka periiaMeHTUPYIOTCS Ii1aBoil 4
CemeiiHoro kojekca Poccuiickoit deneparnu.?

Craress 21 CemeiiHOro komekca P@ 3akpersieT OCHOBaHMS, NIPU KOTOPBIX
BO3MOXKEH Cy/1€OHBIN MOPSAOK pacTOpKEHHsI Opaka:

- IpU HAJIMYUKA OOIIMX HECOBEPILICHHOJIETHHX JE€TEH, 3a UCKIIOYEHUEM CIIy4aes,
coaepxamuxcs B 1.2 ¢T. 19 CK PO;

- €CJIM OTCYTCTBYET COTJIacHe OHOIO U3 CYyNPYyroB Ha pacTOpKEHHE Opaka,

- B CJIy4ae €Cli OJUH U3 CYIPYroB OTKJIOHSETCS OT pacTOp>KEHUs Opaka B opraHax
3AI'C, B TOM umCIIE OTKa3bIBAaeTCA MMoAaBarh 3assiaenue (1. 2 cr. 21 CK P®).2

CyneOHbIi IOpsIIOK MOAPa3yMEBAET B Kau€CTBE OJTHOTO M3 OCHOBHBIX TPeOOBaHUI
MIpU PacTOpKEHUU Opaka rnojavy 3asBJIEHUS, OJHAKO MOMHUMO JTaHHOTO YCJIOBHUS MOYHO
YKa3bIBaTh TAK)Ke TPeOOBaHUA O pa3jiesie UMYIIECTBA, O B3bICKAHUH AJTMMEHTOB U JIpyTHE.
3asBIEHUE O pACTOPKEHUM Opaka JODKHO OBITh COCTaBJIEHO B COOTBETCTBUH C
yCIIOBHSIMH, YKa3aHHbIMU B cT. 131 I'TIK PO.

B nckoBoM 3as1BI€HUH O pacTOPKEHUH Opaka yKa3bIBaeTCs:

- Korja ¥ rje ObLI 3aperucTpupoBaH Opax;

- €CTh JIU OOLINE JIETH, CKOJIBKO UM JIET;

- IOCTUTHYTO JIM COTJIAIlIEeHNE O BOCIIMTAHUU U COJIEPKAHUU JIETEH;

- IIpU OTCYTCTBHUM COTIJIACHUs HA Pa3BOJ — MOTUBEI Pa3BObI;

! Anexcannposa E.A. ITpoGnembl HHCTHTYTa pacTopkeHus Opaka B P® // Hayunsriit mouck. 2016. Ne 21. C. 54.
2 Taxkux E.C. HekoTopble 0cOGEHHOCTH PacCMOTPEHHMS JIEJ O PACTOPKEHUHU Opaka. YibsaHosck, 2016. C. 9.
3 CobGpanue 3akoHoatenscTa Poccuiickoii Menepanun. 1996. Ne 1. Cr. 16.
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- WHbIE TPEOOBAaHMS, KOTOpPHIE MOTYT OBITH PACCMOTPEHBI BMECTE C HCKOM O
pacTopeHuu Opaka.

K 3asBnenuio o pactopkeHrH Opaka MpuiaraeTcs:

1)  cBUAETEIBCTBO O 3aKIIOUYCHHU Opaka (OpUrHHam);

2) CBHUJIETEJILCTBO O POKACHUU JeTel (OpUTrHHAN + KOIUH);

3)  nmokymeHThl 00 ymiate rocmonumHbel (600 py6neir B coorBercTBUH ¢ HK
P®D).!

B HacTtosimee BpeMs JEHUCTBYIOIIEE CEMEWHOE 3aKOHOJATEIbCTBO HE HMMEET
OTIpEJICTICHHBIX MOTHUBOB JIJIi PAcCTOpXKEHHUs Opaka, KOTOpPhIE CUYUTAEM, CJIEJI0BAJIO Obl
3aKpenuTh B pEKOMEHIaTeIbHON (popMme a1t 00JeryeHust HaluCaHusl U Mo/Iavyd UCKOBOTO
3asBJICHUS B CYy/JI, @ KPOME TOTO MIPHU PACCMOTPEHUH JIeJIa CYTOM.

[lox wmoTuBamMu pacTOpKeHHs Opaka clelyeT TMOHMMaTh CYOBEKTUBHBIE W
OOBEKTHBHBIC HETATHBHBIC NMPUYMHBI, BOSHUKAIOIINE B CEMEHHOW JKM3HU W TOBJICKIITHE
pacTopeHue Opaka MeX1y CylpyTramH.

[Ipoananu3upoBaB CyJneOHYI0 TPAKTUKYy MOKHO BBIJICIUTH CIEIYIONIUE BHJIbI
MOTHBOB IIPU PACTOPKEHUU Opaka:

1)  ¢wusuomornveckue — OOJE3Hb CyIpyra WIM JCTeH, MPENsATCTBYIOIIAs
HOPMAJIbHOM CEMENHOMW KU3HU B TAJIbBHEHIIIEM;

2)  DKOHOMHYECKHE — HEJIOCTATOK JICHEKHBIX CPEACTB y CYNPYIroB (Cynpyra) s
YIOBIIETBOPEHUSI MAaTEPUAIBHBIX TTOTPEOHOCTEN CBOMX M HECOBEPIIIEHHOJIETHUX JCTEH;

3)  ICUXOJIOTMYECKHE — OTCYTCTBHE B3aMMOIOHMMAHHS B OTHOIICHHSX,
OTCYTCTBUE JIIOOBU U MPUBSI3aHHOCTH;

4)  acomuagbHOE MOBEICHHE CYNpyra, KOTOPOE MPOTHBOPEUYUT OOIIECTBEHHBIM
HOpMaM W TpHWHIMNAM (yHnoTpeOJICHUE CIMPTHBIX HANUTKOB, HAPKOTHYECKHX CPEJNICTB,
IPYMEHEHHE PA3INYHBIX (JOPM HACUIMS K CYIIPYTY, AETAM U APYroe).2

Cyn MOXeT pacToprHyTh Opak 0Oe3 BBISICHGHHS MOTHBOB B  CiIydae,

npeaycMoTpeHHoM I1. 2 ctT. 21 CK PO.

! Kpamennukos I1.B. TlocTareiinbiii kommentapuii k Cemelinomy konekcy P®, @3 «O6 oneke u noneuutensctee» u O3 «06
aKTax rpaxkJjaHckoro cocrossHus». M., 2012, C. 82.
2 IIetkoB B.A. MoTUBEI pacTop:xeHHs Opaka o poccuiickoMy ceMeiinomy npasy // Bectauk OFOA. 2013. Ne 1(20). C. 5.
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[Ipu momave MCKOBOTO 3asiBJICHUSI O PACTOPKEHUU Opaka HEOOXOIMMO MPABUIILHO
ONpEeNeNUTh NOACYAHOCTh. lIpaBmia O MOJACYIHOCTH Jei1 O pacTop:KeHUHu Opaka
MUPOBBIMH CyAbsiMHU 3akperuisieT 4.1 cr. 29 I'TIK PO.

Bo-niepBbIX, MCKOBOE 3asBICHUE O PACTOPKEHHH Opaka NoJaeTrcs MO MECTy
HAaxXO0JICHUS UMYIIECTBA WU MO MOCIEAHEMY U3BECTHOMY MECTY KUTEIbCTBA OTBETUMKA
B P®, B ciiyyae ecnu MeCTO KUTEIbCTBA OTBETYMKA MCTIY HEU3BECTHO WM OH HE
MIPOXKUBAET HA TEppUTOpUM PD.

Bo-BTOpBIX, 3adBI€HHE MOKET OBITh MOAAHO IO MECTY >KHUTEJIbCTBA HMCTUA B
ClIy4asX, €CId IPU HEM HaXOIATCS HECOBEPLICHHOJIETHUE JETH WIA II0 COCTOSHUIO
37I0POBbS MCTELl HE HMMEET BO3MOXKHOCTH BBIE3JA K MECTY JKUTEJIbCTBA OTBETYMKA.'
[TogoOHOE MOJI0KEHNE BOCIPOU3BOAUTCS U B CyI€OHOM MPAKTHKE.

Taxk, n. 5 [loctanosnenus [Inenyma BepxoBaoro Cyaa P® ot 5 HosiOps 1998 1. Ne
15 «O npumeHeHnn CyaMH 3aKOHOAATEIBCTBA IIPU PACCMOTPEHUH JIEN O PACTOPKEHUU
Opaka)» yCTaHOBJIEHO, YTO HMCK O pPacTOpKEHUM Opaka ¢ JIMIIOM, MECTO >KHUTEIbCTBA
KOTOPOTO HEU3BECTHO, MOXET ObITh MNPEIbSBIECH IO BbIOOPY HCTHA, TO €CTh IO
MTOCJIEAHEMY M3BECTHOMY MECTY >KMTEIBCTBA OTBETUMKA WIIM K€ IO MECTY HaXOXKICHUS
€ro MMYILIECTBa, a B CiIy4dae, KOrja ¢ UCTIIOM HaXOIATCs HECOBEPIICHHOJIETHUE IETH WIIU
BBIE3]] K MECTY JKUTEJIICTBA OTBETUHKA JJIs1 HETO MO COCTOSIHUIO 3J10POBbsI 3aTPYAHUTETIEH,
- II0 MECTY €ro >KMTEJNbCTBA. BCIENCTBHME 3TOro MO BONPOCY IMOACYAHOCTH JEN O
pacTopeHuu Opaka He0OX0IUMO OTMETHUTH TO, YTO B CJIy4ae €Clid XoTs O 07Ha U3 CTOPOH
nmpokuBaeT B Poccum «ompeneneHne KOHKPETHOTO POCCHUMCKOrO Cy/la HE BBI3BIBAET
TPYAHOCTEH: MPUMEHSIOTCS HOPMEI TIL. 3 TTIK P®Dy.

[Tomaraem, 4TO MaHHOE CYXKICHHUE SBISIETCS HEOOOCHOBaHHBIM. Tak Kak HH
3aKOHOJaTe b, HU BepxoBHbI cyn PD He MOsSCHSIOT, KaK OBITh UCTILY, KOTJa OCHOBaHUS
JUISL IPEABSBIIEHUS UCKA TI0 €70 MECTY KUTEIIbCTBA OTCYTCTBYIOT, & OTBETYMK HE UMEET U
HU pa3y HE MMEJ MeCTa KUTENbCTBA U MMyliecTBa Ha tepputopun PD. Kak cinencrsue,
BBISIBJIIETCA MPOOEN B IPaKJAHCKOM IPOIIECCYaTbHOM 3aKOHOAATENIbCTBE, TAK KaK MCTIA

JUIIAIOT TIpaBa OOPaTUTHCS C UCKOM B €y, MOCKOIbKY B TJI. 3 T'TIK P® takoii cyn BooOe

! Cobpanue 3akononarensctsa Poccuiickoii ®enepanun. 2002, Ne 46, Cr. 4532,
2 Poccwuifckas razera. 1998. Ne 219,
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He omnpeneneH. CoorBeTcTBeHHO, HOpMBI cT. 29 TTIK P® 00 anbrepHaTUBHON
MOJICYAHOCTH HE JOMYCKAIOT UCTIY B MOJHOM Mepe peain30oBaTh CBOE MPABO Ha CyAEOHYIO
3AILHUTY.

JelicTByroniee 3aKOHOJATEIbCTBO ONPENETNII0, YTO HE UMEET 3HAUCHMUS, SIBIISIETCS
JY OTBETYMK I'PpaKIaHUHOM P® nim MHOCTpaHHBIM Ipa)KAAaHWHOM, TaK KAK POCCHUCKHE
Cylbl BIIpaBE€ paccMaTpUBaTh Je€la, /1€ OJHOM M3 CTOPOH IO JeNly MOTryT OBITh
WHOCTpPAHHBIE TpaXKJaHe, B TOM YKCJIE U JIeJIa O PacTOPKEHUH Opaka, B Cilydae €ClId UCTell
10 JIeNTy TPOKUBAET Ha Tepputopur Poccuiickont denepanniv Ui aBiIsSeTCS TPax JaHUHOM
P®. ITomumo storo, cormacHo 4. 1 ct. 402 I'TIK P® mnoacynHOCTh €Nl ¢ y4acTHEM
MHOCTpaHHBIX JIUIl cyaamMu P paccmartpuBaercs no npasuiaM riiassl 3 ['TIK PO.

JI71st TOro 4To0Bl YCTpaHUTh 3TOT MPOOEI pa3yMHO ObLIO ObI OOPATUTHCS K HOpMaM
MEXIYHAPOJHBIX JIOTOBOPOB O IIPaBOBOM IOMOLIM, KOTOpbIE coriacHo 4. 4 cr. 15
Konctutynun P® HMeEOT NpHOPUTETHOE 3HAYEHUE B IPABOIPUMEHUTENBHON NPAKTHUKE
P®.! Bnpouem, ¥ TyT MOIyT BO3HHMKATh ONpEJEICHHBIE MPOOJIeMbl. Tak, HampuMep,
Mexnay Poccuiickonn denepanyeil 1 HUHOCTPAHHBIM T'OCYJIAPCTBOM MOTYT OTCYTCTBOBATH
Takue JOroBOpHbIE OTHOweEeHus. Ho B ToM uwWcine u, B cliydae, €cid MOJ0OHbIE
JIOTOBOPHBIE OTHOIIEHUSI MEXAY TOCyJapCTBaMH MMEIOTCS, TO B HUX HE HaOJI0JaroTCs
KOHKPETHBIE BOIPOCHI O MOACYJHOCTH, a COAEPKATCA JIMIIb O0LIME yKa3aHUs Ha TO CY/,
KAaKOT'0 TOCY/apCTBa BIPABE pacCMAaTPUBATh 3TU JUOO apyrue kareropuu aen. K npumepy,
B JECHCTBYIOLIEN B Hactosimee BpeMs KOHBEHIMHM O NpPaBOBOM MOMOIIM U IPABOBBIX
OTHOUIEHUSX TO TPakJIaHCKUM, CEMEHHBIM M YTOJIOBHBIM J€JaM, paTU(HUIIMPOBAHHON
Poccuiickori ®eneparmeit 10 nexabps 1994 r., ycraHOBIEHO, YTO MO JejaM O
pacTop:keHHH Opaka HCIOJIb3yeTCS 3aKOHOJATeNbCTBO JloroBapuBarolieiicss CTOPOHBI,
IPaXIaHAMM KOTOPOM ABIISIOTCS CYIIPYTH B MOMEHT IOauH 3asBiuenus (4. 1 ct. 28).2

Hcxoass w3  BBIEU3IOKEHHOTO JJsl  yCTpaHEHWs JaHHOTO Impobena B
3aKOHOJATEIbCTBE HEOOX0AUMO BHECTH n3MeHeHHU B cT. 29 ['TIK PO.

B cBsi3u ¢ 3TUM npesicTaBsgeTCd HEOOXOJUMbBIM KOHKPETU3UpoBaTh 4. 4 cT. 29 I'TIK

P®, nonoysiHUB €€ MyHKTOM CIEAYIOLIETO COAEPHKAHMUS:

! Cobpanue 3akononarenscta Poccuiickoii ®enepauun. 2014. Ne 31. Cr. 4398.
2 Cobpanue 3axoHonarenscrtsa PO. 1995, Ne 17. Cr. 1472.
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«Hcku o pacropkeHuM Opaka MOTYT MPEABABIATHCA TaKXKE B CYJ MO MECTY
KUTENNBCTBA UCTLA B CIy4asix, KOIJa IPU HEM HAaXOIWUTCS HECOBEPLICHHOJETHUN WM 10
COCTOSIHUIO 3JI0POBbS BbIE€3] MCTLA K MECTY JKUTEIBCTBA OTBETUYMKA MPEACTABIACTCS IS
HEro 3aTPyJHHUTENBHBIM, WIA €CIM OTBETYMK HHMKOTJAa HE MMEJN MECTa JKUTEIbCTBA U
nMmyniectsa B Poccuniickon ®@enepanum».

Korma cynps pemaer BOIpPOC O NPUHATHM HMCKOBOTO 3asBIICHHS OH JIOJDKEH
y4uTbIBaTh HE TOJBKO HOpMBI ['TIK P®, HO B TOM umMcie W cnenuanbHbIE NpaBHUia
Cewmeiinoro koaekca P®. [Ipu ToM, 4TO Cyaps TOKEH 00palllaTh BHUMaHUE HE TOJBKO Ha
HOPMBI O MOJICYAHOCTH, HO M Ha CYLICCTBEHHbIE OIPaHUYEHMSI MO BO30OYKIEHUIO JIEd O
pacTop;keHuu Opaka.

Cewmeiinblii konekc PO B cr. 17 3akperuisier, 4To My HE MOXKET 0e3 coriacus
OepeMeHHOM JKEeHbI WM IPU HAIMYMK Y HUX 00IIero pedeHka 10 roja nojaTh Ha pa3Bo/l.
CTOUT OTMETHUTH, YTO 3TO MPABUJIO TAKKE PACIPOCTPAHSIETCS U HA CIIy4aH, €CIH peOeHOK
pOAWIICS MEPTBBIM HUIIM YMEP A0 IOCTHKEHMS BO3pacTa OJHOIO roaa. B ToM ciydae, koraa
CyHpyr yKe IOAAJ TaKOE 3asBJICHHUE, TO B €r0 NPUHATUHU AOJDKHBI OTKa3aTh, a B CIIyYae,
€CJIM TAaKO€ HMCKOBOE 3asBJIICHHE OBUIO MPUHATO K MPOU3BOJCTBY, TO CYIbsl JTOJKEH
IIPEKPATUTh MPOU3BOJACTBO IO Jeny. OmnpenesieHHe O NPEKpaleHUH IPOU3BOJACTBA HE
CO3JaeT MPENsATCTBUHI JIJIs1 MOBTOPHOIO OOpAaIlleHHsI CYyNpyTra ¢ MOJAOOHBIM 3asBICHUEM, HO
TOJIBKO B TOM CITy4yae, KOI/1a COOTBETCTBYIOUIUE OOCTOSTENBCTBA OTIALYT.

B HacTos1ee BpeMs BBICKa3bIBA€TCS MHEHHE 00 MCKIIIOYEHUM JaHHOW HOPMBI, KaK
yiemigioneil npasa myxa. CuutaeM, HEOOXOIHMMBIM OCTaBUTh JaHHYIO HOpMY 0e€3
M3MEHEHUH, MOCKOJIbKY €€ COoJiep)KaHue 00eCleyrBaeT INIaBHYIO COLHUANBbHYIO (PYHKIHIO
rocyJapcTBa — 3alllUTa MATEPUHCTBA, ACTCTBA U CEMbU — IIyTEM COXPAHEHMS IOJHOU
CEMbHU Ha nepuoj OEpPEMEHHOCTH U MEPBOTo roja Ku3Hu pedenka. Pacropikenne Opaka Bo
BpeMsi OEpeMEHHOCTM U TIEpBOr0 TOAa KHU3HUM peOEHKa MOXKET TMOBIUITh Ha
ASMOIIMOHAJIBHOE COCTOSIHUE CYNPYTH U €€ MaTephalibHOe oOecreueHue, Tak Kak B 3TOT
MEepUOJI OHA HEOTIIYYHO NPAKTUYECKU HAXOJUTCA C pPEOEHKOM M HE MOXKET Ccpazy
HOpMaJbHO OOECHEeYnTh €ro BOCHUTaHME M MaTepuaibHoe oOecneueHue. dakTuueckwu,
ecyii Obl COCTOSUICS pa3BOJ| B IaHHBIM MEPUOJ BPEMEHM, TO YKEHIIMHA OCYIIECTBIIsIA Obl

CBOC CyHICCTBOBAHUC Ha CIKCMCCAITHOC HOCO6I/I€, KOTOPOC BBLIINIAYMBACTCA II0 YXOAY 3a
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pebenkom 10 1,5 neT u amuMeHThl OT ObIBIEro Myka. Ho, Kak M3BECTHO, C BBIILIATOM
anuMeHToB B Poccuu ciiokHasi cutyanus, B CBSI3HM C 4eM, ToJlaraeM, YTo MOJJIep>KHUBAaHUE
JIAHHOM HOPMBI SIBIISIETCS HEOOXOAMMBIM C LIENIBI0 COXpaHEeHHs ceMbM M Opaka.! Kpome
TOTO, BTO ABIISAETCS FAPaHTUEN CTaOMILHOCTH OPauHOroO COX03a MYKUUHBI U HKEHIIUHBI. 2

Ha cnyuait ecnu oaMH M3 CyNpyroB HE COTJIACEH Ha pacTOp:KEeHHE Opaka, TO CyA
MOXKET OTJIOKHUTh CyAcOHOE pa30ompaTeabCTBO, MPEAOCTABHB CPOK I TPUMHUPCHHS
CyHpyroB TpHU Mecsia (WK MeHee).

Kak mpaBuio, nemna JaHHOW KaTETOPHUH PAacCMATPUBAIOTCS B MPUCYTCTBUHU JBYX
cynpyroB. Ho cyn Takke MOXET pacCMOTPETh UX M B OTCYTCTBHM CyIpPyra-OTBETUHKA,
€CIM OTCYTCTBYeT HMHGOpMAaIMs O MPUYMHAX €ro HESBKU, WU €CIU CYyJl MOCUYUTAET
MPUYHHBI HESBKH HEYBOXUTCIBHBIMU, WM XK€ B CIydae €CIIM OTBETYHK 3aTATHBACT
Opakopa3BOJIHBIN MpoIEecC.

[Tocne mucTedenus cpoka A MPUMHUPEHUS CyH MPOIOIDKAET CyAeOHBIN mpoIecc u
BBIHOCHT CyJ€0HO€E pELIEHHE 110 Jiey.>

Hogsemnoii B Cemeiinom koaekce PO sBisiercst a63. 2 m. 2 cr. 22 CK P®, xoTOopsIif
IJIACUT, YTO PACTOp)KeHHE Opaka BO3MOXKHO HE TOJIBKO B CIy4asiX, KOT/Ia CyJ MOCYHTAET
Mephl TIO0 TPUMHPEHUIO CYNPYroB O€3pe3ysNbTaTHBIMU, HO M TOTJA, KOTJAa CYNPYyTd
HACTaMBAIOT Ha Pa3BOJIE.

Cratps 23 CK P® ycranaBnuBaeT 0COOEHHOCTH PACCMOTPEHUS JIET O PACTOPKEHUH
Opaka B ciyyae, ecnu o0a cymnpyra corjacHbl Ha pas3Boj, HO HUMEIOTCS 0O0iue
HECOBEPIICHHOJCTHUE JETH WM €CIU OJWH M3 CYIPYTroB YKJIOHSIETCS OT O(OPMIICHHS
pacTopkeHus Opaka. J[aHHBIMH OCOOSHHOCTSMH CUHTAIOTCS

- pacTtopxkeHue Opaka B CyJeOHOM mopsiaKe 03 BBISICHEHNUS MOTHBOB;

- 0053aHHOCTHh TPHHATH MEPHI MO 3aIIUTE WHTEPECOB HECOBEPIICHHOJETHUX TPH
OTCYTCTBUU COTJAIICHHUS O JETIX MEXKIYy CYNpyramu, HE3aBUCUMO OT TOTO OBLI JU

BO30YXKJIEH CIIOp O JIETAX;

! Kpacrenkosa E.B., Ueuypuna A.B. K Bonpocy 0 npaBoBOM peryJMpoBaHny GpauHO-ceMEHHBIX OTHOIIEHHUH B Poccuiickoit
denepanyu // AIMUHHCTpAaTHBHOE M MyHHIMTIaIbpHOE TpaBo. 2016. Ne 5. C. 5.

2 Knumosa C.A. JIuuHOE HEMMYLIECTBEHHOE NPABO CYIPyra Ha PacTOPIKEHHUE Opaka M €ro peanusanus B Cy1eO0HOM NOpsiIKe //
Cewmeiinoe u xxunuiHoe mpaso. 2007. Ne 3. C.15.

3 Cenbkun B.A. 06 0co6eHHOCTAX BO30YXK/IEHNS M PACCMOTPEHHS B CY/IE JIEN O pacTopxenuu 6paka // FOpuaudeckas Hayka.
2011. Ne 1. C. 60.
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Cemeiinbiii koaekc P® B crarbe 24 mnpeaycMaTpuBaeT COIVIAIIEHUE O JETSX,
KOTOpPOE COJIEP)KUT B ceOe MOJOXKEHUSI O TOM, C KeM OyIyT NpOXUBaTh JETU MOCIE
pacTopkeHusi Opaka, MOPSAJIOK BBIILIATHI CPEJICTB HA COJAEPKAHHE HECOBEPIICHHOJIETHUX
JeTeil, a emie pa3Mepbl BbIIIaT. B cioywyae eciu corjamieHue OTCYTCTBYET WIIM €ro
MIOJIOKEHUST HApYIIAIOT TpaBa HECOBEPIIICHHOJIETHUX, TO CYJ OIMpPEAENseT ¢ KOro OyayT
B3BICKMBATHCSI CPEJICTBA HA UX COJIEp’KAHHME M C KEM IOocie pa3Boja OyayT MpPOKUBATh
netu. [Ipu 3ToM cyn, mMpou3BoOJis pa3iesl UMYIIECTBA, YCTAHABIMBAET C KEM U3 POJIUTENEH
OCTaHyTCsl HECOBepIIeHHONeTHUE AeTH (11 2 cT. 24 CK PD).!

Cewmelinblii kosiekc P® ycTaHaBIMBAET CPOK ISl PACCMOTPEHUS JIETT O PACTOPKEHUS
Opaka. JlaHHBIN CPOK COCTaBIISIET OJUH MECSI] C MOMEHTA rojauu 3aspiieHus. CyJ] BpaBe
BBIJICTIUTh B OTJIEJIbBHOE MPOU3BOACTBO TPEOOBAHUE O pa3lielie UMYIECTBA, €CIU JaHHBIN
pasiell 3aTparuBaeT UHTEPECHl TPEThUX JIMII, Kak cka3aHo B 11.3 cT. 24 CK PO.

HabGnrogaercs He nmoinHoe coorBeTcTBUE MyHKTa 3 cT. 24 CK PO nyHnkty 2 cr. 151
[TIK P®, cormacHO KOTOpOMY, Cy/bsl BBIJIETSET HCKOBbIE TPEOOBaHUS B OTICIBHOE
MPOU3BOJICTBO, €CJIM TIOCUMUTAET, YTO pa3lejIbHOE paccMOTpeHue TpeboBaHuW Oyjaer
pasymHo. Ha mnpakTuke paHHas HOpMa SBISETCS CIENHAJIbHOM MO OTHONIIECHUIO K
YCTaHOBJICHHOW TPakKIaHCKUM MPOIECCyalIbHBIM KOJIeKCcOoM 001ieit Hopme. Kpome Toro, B
CyneOHOM MpaKTUKE MMEIOT MECTO W HMHbIe MOAXonbl. Cleayer TakKe OTMETHTh, UTO
BBIJICJICHUE HCKOBOTO TpeOOBaHUS B OT/EJIBHOE MPOU3BOJACTBO BO3MOXKHO TOJIBKO MpH
B3aMMHOM COIJIACHU 00EHX CTOPOH.>

CynebHoe pa3doupaTesibCTBO MO AejiaM O PacTOPKEHUU Opaka mpeKpaiiaeTcs mocie
BCTYIUICHHSI B 3aKOHHYIO CUJIy pellieHusi. B TedeHue Tpex HEeW ¢ MOMEHTa BCTYIUICHUS
peleHnsl B 3aKOHHYIO cuily cyl HampasisieT B opraH 3AI'C mo MmecTy peructpanuu
3aKJIFOYEeHHs OpaKa BHITMCKY M3 PelleHHs.>

C Toro MoMmeHTa, Korja Opak MpeKpaTWiCs, MPEKpallaeTcs, U MPaBoO OBIBIIETO
Cymnpyra MoJjib30BaThCsl KUIbEM JIPYroro Cynpyra, KOTOpoMy OHO MPUHAJICKUT HA TIpaBe

€ IMHOJIMYHOI COOCTBEHHOCTH.

! Cobpanue 3akononarenscta Poccuiickoii ®enepanun. 1996. Ne 1. Cr. 16.
2 Bumnsikosa A.B. Kommenrapuit k Cemelinomy koziekcy Poccuiickoit ®enepanuu. M., 2016. C. 40.
3 Cobpanue 3akonomarenscra Poccuiickoit ®enepanuu. 1996. Ne 1. Cr. 16.
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CTouTh OTMETHUTH, YTO CY/ HE BCEr/a SIBISETCS TEM CaMbIM CIOCOOOM IO 3alluTe
paB YYaCTHHUKOB CEMEHHBIX MPABOOTHOUIEHUW, OH MOXET MPUBECTH K 3HAYUTEIbHBIM
CyeOHBIM H3IEPIKKaM, BOJIOKHTE U IpounM oOcTosaTenbeTBaM. [ToaTomy B 2010 roxy ObuI
npusaT OenepanbHblii 3akoH «O0 anbTepHATUBHOM MpOLEAYype YPEryIupoBaHus CIIOPOB €
y4JacTueM mnocpeaHuka (mpouenype meauanuu)» ot 27.07.2010 r. Ne 193-®D3, koTopsiii
MIPEANOoaracT MPOBEICHUE MEIWAIMOHHBIX MPOUEAYp Ui pPa3pelICHHs] CEMEWHBIX
CIIOPOB, B JIAHHOM CJIy4ae, C UEIbI0 JOCTH)KEHUU MHUPOBOTO COTJIAIICHHS U COXPaHEHUS
cembu.!

[IpumeHeHrne mpolenypbl MeIUWalMd B CEMEHHBIX CIOpax sBisieTcs OoJjee
0J1aro1aTHOM, TaK KaK 3TO MPEIONPEEIsIeTCS TEM, YTO TaKas poleypa MPOBOIUTCS MPU
B3aMMHOM BOJICM3BSIBJIEHUM CTOPOH HA OCHOBE pPABHOIPABHs, JT0OPOBOJIBHOCTH,
KOH(QUICHIMAIBHOCTY M COTPYAHHYECTBA CTOPOH, a TakK€ HE3aBUCUMOCTH U
OecnpucTpacTHOCTH MEIUATOpA.

[IpeumyiiecTBOM pa3penieHusi CEeMEWHbIX KOH(IMKTOB MyTeM MEAHalu I0
CPaBHEHUIO C MX pa3pelIEHUWEM B CyJ€ SBISIETCS TO, YTO MEAUALMOHHAs IpoLEeaypa
MIPOXOJHUT B CIOKOMHOW OOCTaHOBKE B YCIOBUAX KOH(UIECHUMAILHOCTH, COTPYAHUYECTBA
U OINEPaTUBHOCTU B OTJIMYHME OT OTKPBITOrO CYJEOHOro Impolecca, rie CTOPOHbI CBA3AHbI
KECTKOW TMPOLEIYpPON pacCMOTPEHHUsI Aena. Takke JONOJHEHUEM SIBIAETCA TO, 4YTO
MeauaTop (TOCPEIHUK) JOHKEH 00saaTh 3HAHMSMU Kak B 00JIacTH TpaBa, B HallleM
cllydae MpPEUMYIIECTBEHHO CEMEMHOro, Tak MU B OOJAcTH MCUXOJOTHMH, B YaCTHOCTH
ceMEeNHON KOH(MIMKTOIOTUH, C LIENbI0O YMEHHUS pa3peniaTh JaHHbIE KOH(IUKTHI.

Menuatop He BBICTyHaeT KOHCYJBTAHTOM IPU Pa3pellieHUH CIopa, a, HalpOTUB, OH
CTPEMHTCS TIOMOYh CTOPOHAM pa3peluTh WX KOH(MDIUKT, NEHCTBYEeT B HaNpaBlICHUU
yperyaupoBaHuu cnopa. CeMelHbId MEANATOp BBICIYIIMBAET KaXJOTO U3 CYNPYIrOB, UX
MO3UIINI0, TPeOOBAaHUSA W TIOXKETAHUWsS, CTAPACTCS CHU3UTH HAKaJl CTpAcTed W SMOILUN

(4ale HEraTMBHEIX ), OOMIBI IIEPEBOAUT B PYCIIO TIOUCKA KOMIIPOMHMCCA. 2

! Cobpanue 3akononarenscta Poccuiickoii ®enepanuu. 2010. Ne 31, Cr. 4162.
2 Bapunor A.B., Kupesnosa E.C. TlpuMeHeHrEe NPUMUPHUTENLHOTO TIpoLiecca (MeMaluK) IPY Pa3pelieHHd CEMENHBIX CTIOPOB
// FOpuanaeckuii mup. 2016. Ne 1. C. 50.
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Oco0eHHOCTBIO MEIMAlUU KaK OJHOIO M3 CIIOCOOOB pa3pelIeHtsl CEMEMHOIO cropa
ABJIIETCS TO, YTO JAHHAs NPOLEAYpPa MOKET MPUMEHATHCS KaK BMECTO CYLIECTBYIOIIHUX
IOPUCAUKIIMOHHBIX ()OPM, TaK M HapsSAy C HUMHU.

Tax, Harpumep, OAUH U3 CYNIPYroB 0OpaTUIICA C 3asBJICHHME O PACTOPKEHUM Opaka,
a Ipyroul MpoTHUB pa3BoOja, TOTJa CTOPOHBI MOTYT OOpPATUTHCS K yCIyraM MEAHAaTOpOB, C
TEM, 4TOOBI yperyiaupoBarb cnop. Ho npruMeHeHne JaHHOW Npoueayphbl HE KaK HE BIIUSET
Ha TO, YTO CTOPOHBI IOMUMO 3TOr0 MOTYT 0OpaTUThCs TaKkKe U K cyneOHou 3ammute. To
€CTh MeJHallisl HE 3aMEHSET CYIIECTBYIOUIME YK€ CHOCOOBI 3aIlWThl MpaB, a JHUIIb
BBICTYIIAET TONOJHEHUEM K HUM.

B  npoueccyanbHOW — JIMTEpaType  COMHMTENIBHBIM  SIBISIETCS  BONPOC O
11e1eco00pa3HOCTU Mepefadn B CyAeOHYI0 KOMIETEHLUIO Aell O pa3Boje. OnpeneneHue
OCHOBaHUM, yka3aHHbIX B CT. 22 CK P® cBoauTCs K YCTaHOBJIEHHUIO BOJM XOTS ObI OJJTHOTO
U3 CYNpYroB Ha pacTtopkeHue Opaka. Cyl «TOJBKO MPOBEPSET HAIUYMUE WU OTCYTCTBUE
YCTaHOBJICHHBIX 3aKOHOM YCJIOBHH, NPU KOTOPBIX CYIIECTBYIOLIUI Opak nepecraeT ObITh
TaKOBbIM». J[pyrue ¢akThl Cy10M HE U3y4aroTCsl.

CrnenoBaTesibHO, OCHOBHOM 11€JIbIO TOCYJIapCTBA MPU PACTOPKEHUM Opaka sBIseTcs
npuMmupenue ctopoH. [Ipeanonaraercs, 4ro cynebHas cCUCTEMa MEHEE BCETrO BBINOJIHSET
(yHKUMIO MO 3alUTe CEMEWHBIX NpaB, B CBiI3U C 4YeM d(PPEeKTUBHOW MpHU3HAETCA
MpoLeaypa MeIualuu, KOTopasi IO3BOJIUT, €CJIM HE COXPAaHUTh OpayHble OTHOLIEHUS, TaK
XOTsl Obl YCTAHOBUTh MHUPHBIE HE «BOMHCTBEHHBIE» OTHOILECHUN MEXIY CYNpyramu IMpH
pa3Boje.

B HacTosiee BpeMs BO3HUKAEeT OOBEKTHUBHAS MpPUYMHA BBEICHUS MEAMALUU Ha
3aKOHOJIATEJIbHOM YpPOBHE B Clly4ae, €CJIM OJWUH W3 CYNPYroB BBICTYHAeT NPOTHUB
pactopkeHusi Opaka. CuntaeM HEOOXOIUMBIM H3I0XKUTH a03. 1 m. 2 cT. 22 CK PO B
cienyomeM coiepxkanun:  «l[lpu paccMoTpeHum nena o pacTopkeHMH Opaka INpu
OTCYTCTBUHU COTJIACHSI OJTHOTO M3 CYNPYroB Ha pacTOp)KeHUEe Opaka Cyja BIpaBe MPUHSATH
Mephl K MPUMHUPEHUIO CYNPYroB W OTKJIAIbIBAET pa3OMpaTesibCcTBO Jieja JO MOMEHTa

npeaACTaBJICHUA CTOPOHAMU MCIUATHBHOI'O COFJ'I{:IIIIGHI/I?I».:L

! Vismaitnor B.B. TpuMenenue npoueypbl MeMaLiy TIpu pactopxkenuu 6paka // FOctunms. 2018. Ne 1. C. 72.
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Taxum 06pa3zom, pacTopskeHue Opaka - OUeHb 3HAYUMBIH MPOLIECC B KU3HU MHOTHX
JFO/IeH, TI0 3TOW MPUYMHE BEPHOE PEUICHHE BO3HUKAIOUIMX BOIPOCOB U MPOOJIEM IMyTeM
YCTaHaBIIMBAaHUS KOHKPETHBIX M UCUEPIBIBAIOIINX HOPM MOXKET OKa3aTh BaXHOE BIIMSHUE
Ha OBIBIIMX CYNOpPYroB, a, KpOME TOro, Ha HX HECOBEPILIEHHOJETHUX JIeTeH, B
HE3aBHCUMOCTH OT TOTO, TJe ObUT pacToprHyT Opak — B cyae win 3AICe. [lpumenenune
Me/MalUM B JIe]ax O PacTOPKEHUU Opaka MOXKET CIIOCOOCTBOBATH COXPAHEHUIO OpauHbIX
OTHOILICHUHA WM CHOCOOCTBOBATH MHPY TMpH pa3BoJe, a TaKkKe, MOXKET ObITb,

albTepHAaTUBHON (POPMOI yperyaupoBaHus CIopa.
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2.2. 3ammTa NpaB y4aCTHUKOB CeMeiHbIX MPABOOTHOIIECHUI B AJJUMEHTHBIX

NMPpaBOOTHOLICHUAX

[TonsiTue amuMeHTBl B CEMEHHOM MpaBe MpeAycMaTpUBAaeT CpeICTBAa Ha
coJiep’KaHue, KOTOphle B TMPEIYCMOTPEHHBIX 3aKOHOM CIIy4asX OIHH YIEHBI CEMbHU
JOJDKHBI YTUIAUYMBATh B TIOJIB3Y JAPYTHUX.

Cemelinblil kogeke PO He copepKUT ONpeaeNneHnsl «aIMMEHTHbIE 0043aTEIbCTBAY.
B Hayke CyIIeCTBYeT HECKOIBKO TOYEK 3PEHHSI OTHOCHTENLHO JAHHOTO HOHATHUS. !

Tak, TI'pumaeB C.II. paccmarpuBaeT aJuUMEHTHOE O0S3aTEIbCTBO  KaK
«TPaBOOTHOILIEHUE, BO3HHUKILEE M3 COTJIAIICHUS CTOPOH WM pElIeHUs CyJa, B CHIY
KOTOPOT'O OJJHU YJIEHbI CEMbU O0S3aHbI MPEAOCTABIATH COIEPKAHUE IPYTUM €€ YJieHaM, a
NOCJIEHUE BIPaBe €ro TpeOoBaTb».? AHAJIOIHYHOE ONpENENICHUE IIPEIAraeT u
HasbinoBa O.A.: «aTuMEHTHOE 0053aTENbCTBO - IPABOOTHOILLIEHUE, B CUITy KOTOPOTO OJIUH
YJIEH CEMbH (JIOJDKHUK - TUIATENbIIMK aJUMEHTOB) O0053aH COBEPLUUTH B MOJB3Y JPYroro
yjieHa ceMbu (KpeauTopa - TNOoJydyaTess aJuMEHTOB, HMEIOLIEro IpaBo TpeOOBaTh
ANMMEHTBI B CUJTy BO3pacTa, HETPYJAOCHOCOOHOCTH /WM HYKJAEMOCTH) OINpPECICHHbIE
JEMCTBUS MO MPEIOCTABICHUIO CPEACTB Ha CoJlep)KaHue (aJIMMEHTOB) B YCTaHOBJIEHHOM
3aKOHOM WJIM COTJIAIICHHEM CTOPOH (UKCHPOBAHHOM pa3Mepe (YIaaTHTh JCHBIH,
nepefarb MHOE HMMYIIECTBO JUOO MNPENOCTaBUTh AJUMEHTHI APYIMM CIOCOOOM), a
KPEIUTOP MMEET IIPaBo TPeGOBAaTh OT JOJDKHHKA HCIOJHEHUS €ro OOA3aHHOCTH».S
[lomaraem, 4TO JaHHOE OMpENEICHUE SIBISIETCS HauOoJiee BEPHBIM, TaK KaK COJIEPKHUT B
cebe Bce MpU3HAKU AIMMEHTHOTO 00sI13aTENIbCTRA.

Takum 006pa3oM, MOKHO CKa3aTh, YTO ATMMEHTHOE 00s3aTENbCTBO — ATO CEMEHOe

MpaBOOTHOIIEHUE, (HOPMAIU30BAHHOE MOCPEICTBOM COIJIAIIEHUS CTOPOH WM PEIIEHUs

Cylda, B CHUJIYy KOTOpPOro O/JHO JIMIIO 00s13aHO YIUIaTAUTh JACHBI'M JIPYTrOMYy JIMIY Ha €Tro

! Huzamuesa O.H. Cemeiinoe npaBo: DekTpoHHBIN KOHCTEKT nekumii. Kasans, 2014, C.138.

2 T'pumaes C.I1. AnumenTHble obs3atenseTea. M., 2011. C. 2.

3 Jlabioea O.A. TIpaBoBoe peryMpoBaHUEe ATMMEHTHBIX OTHOIIEHHUH B ceMeiinoM mpaBe P®: aBroped. suc. kana. 1opu.
Hayk. PocroB-na-Jlony, 2005. C. 10.
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COJIEpKaHUE WIM Ha COJAEpXKaHUE TPEThEro JIMIA, HAa OCHOBAHWU PELIEHUM CyJa WU
coryaienus o6 yriate aluMEHTOB, a MOCIEIHHE BIPABE €ro TpeOoBaTh. !

AnuMeHTHbIE  00s3aTeNbCTBA  HMMEIOT  CBOM  CHEHU(UYECKHE  TPU3HAKU
(ocoOeHHOCTH), KOTOpbIE IMO3BOJSIIOT HX OTIMYUTH OT TPAKIAHCKO-TIPABOBBIX
0053aTENbCTB!

1)  HWmymiecTBeHHBI  XapakTep —  JIaHHBIE  MPABOOTHOIICHHS  BCET/a
CKJIa/IbIBAIOTCS IO MIPEIOCTABJICHUIO COIEP)KAHUS OJTHUX YJICHOB CEMBU JAPYTUM.

2) JInuHbIA XapakTep — OHU HEIepeaaBaeMbl MU HeOoTuyxzAaembl. [lomyueHue
QIMMEHTOB U UX YIUIaTa IIPEKPAIIAETCS TOIBKO CO CMEPTHIO OJJTHOM U3 CTOPOH.

3) be3Bo3Me3qHbI XapakTep — B AJMMEHTHBIX IPABOOTHOLIEHUSAX BCErAa
OTCYTCTBYET BCTPEUHOE MTPEICTABICHHE.

4)  JInsmumiics XapakTep — BO3MOXHOCTh TOJYYCHHE aJIMMCHTOB MOSBISICTCS C
MOMEHTA POXKIAEHUS U MPEKPAIIAECTCS IO OCHOBAHUAM, perycMOTpeHHBIX cT. 120 CK PO.

5)  CyObeKTHBI COCTaB — yYaCTHHUKAMHU aJMMEHTHBIX MPABOOTHOIICHUH MOTYT
OBITH HE BCE JIMIIA, a TOJBKO T€, KOTOPhIE HaXOATCS B ONPEIEICHHOM IIPaBOBOM CTaTycCe
(metn, cynpyru, poIuTeNu, U APYrHe, TO €CTh YWICHBI CEMbH WA OBIBIINE WICHBI CEMBH ).

6) VkasaHHble B 3aKOHE IOPHIUYECKHE (aAKThl, C KOTOPBIMU CBSI3aHBI
aTUMEHTHbIe 00s3atenbcTBAa. Hampumep, mnpaBooOpasyromue (poxkacHue pedeHKa),
MPaBOM3MEHSIONINE (M3MEHEHUE COIJIAIIEHUS 00 ymuiaTe aluMEHTOB U3MEHSET MOPSAI0K
UX YIJIaThl), IpaBoIpeKpallaonue (aTMMEeHTHas 00513aHHOCTb POAUTENCH MpeKpalaeTcs
M0 IOCTUKEHUIO PEOCHKA COBEPILIEHHONETHS) U JPYTHE.

7)  HckoBas [MaBHOCTh HE pAaCIpPOCTPAHSICTCS HA BO3MOXHOCTH TpPeOOBaHUS
yrutatsl anuMeHToB (1.1 ct. 107 CK PO).

8)  Coruacho c1. 116 CK P® BhImIaueHHBIE CYMMBI QJIMMEHTOB HE MOTYT OBIThH
BO3BPAILEHBI. JTO CBA3aHO C TEM, YTO YIUIAYEHHBIE B KAUECTBE AJIMMEHTOB JIEHEXKHBIC
CpelICTBa MCIOJB3YIOTCS HAa COJAEp’KaHUE MOydaTessl aJlMMEHTOB, MO3TOMY HMX BO3BpaT
MOCTaBUT MOJIydaTessi aTMMEHTOB B KpaiiHe HEOJIaronpusaTHOE MaTEpUAIbHOE MOJIOKEHHE.

9)  AnMMeHTHBIE 0053aTENBCTBA HE IMOMJICHKAT 3a4eTy. DTO B MEPBYIO OUYEpEb

CBA3aHO C TEM, 4YTO HLOCJIbKO IOJYYCHHUA aJIMMCHTOB SBJIACTCA YAOBJICTBOPCHHC

! Kpamenunnukos I1.B. Cemelinoe npago: Yuebuuk. M., 2016. C.105.
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MaTepualibHBIX  MOTpEeOHOCTEH  moJiydyaTens, oOecleueHHe ero  HOpMaJbHOU
KU3HENICSITEIbHOCTH.

JlaHHBIEC TIPU3HAKU MO3BOJIST OTTPAHUYUTH aJTUMEHTHBIE 0053aTEIbCTBA OT CXOXKHUX
PaBOOTHOIIEHMIA. !

YcnoBus, Ipu KOTOPHIX BO3HUKAIOT QJIMMEHTHBIC 00S3aTENhCTBA, MOTYT OBIThH
CIEYIOIIHE!

o CocTosiHMSLT pOJCTBA WM MHOTO CEMEHHOIo COCTOSIHUS (Hampumep,
YCBIHOBJICHUE, YI0UEPEHUE), KOTOPOE CBA3BIBACT IUIATEIbIIMKA U TOJIydaTeNsl aTMMEHTOB;

o Te ycnoBusi, KOTOpbIE MPEIYCMOTPEHbI  3aKOHOM  (HYXXIaeMOCTh,
HETPYAOCIIOCOOHOCTD TOyUaTesis aTMMEHTOB) HIIM COTJIAIlICHUEM CTOPOH;

o Pemenne cyma o B3bICKAaHWW aJUMEHTOB HIIM COTJIAIlIEHWE CTOPOH 00 HX
yIiaTe.

Kak u mr060e npaBOOTHOIIICHHE, aTUMEHTHOE TIPABOOTHOIIICHHUE TaK)KE UMEET CBOIO
CTPYKTYpY:

- 00BEKT — JeHCTBHE IJIaTENbIMKa aJTUMEHTOB MO TMepeaadye HUMYIIECTBEHHOTO
coAep KaHUs TIJIATEIbIINKY aJJUMEHTOB;

- CyOBEKT - ToJyyaTedb W IUIATENbIIUK aTuMEHTOB. CyObeKTaMu MOTYT OBITh
TOJIBKO (PU3HUYECKUE JINLIA.

- COoJIep)KaHHE — OO0S3aHHOCTH IUIATEIbIIMKA aJMMEHTOB IO YILIaTe aJIMMEHTOB
MOJTy4aTesto, KOTOPhIM B CBOIO O4Yepe/Ib BIIpaBe TpeOOBATh YIIaThl aTMMEHTOB U IIPaBO Ha
UX HoJy4eHue.

AJIMMEHTHBIE 00s53aTeIbCTBA B JICUCTBYIOIIEM CEMEMHOM 3aKOHOJATEJIHCTBE
OBIBAIOT CJICTYIOIIUX BHUJIOB:

- AIMMEHTHBIC 00513aTEIIbCTBA POJIUTEIICH U JICTCH;

- AIMMEHTHBIE 00513aTeNIbCTBa CYNPYroB U OBIBILIMX CYIPYTOB;

- aJJUMEHTHBIE 0053aTeNbCTBA WHBIX YJICHOB ceMeil (OpaTheB M cecTep, MEayIIeK,

0abyIeK U BHYKOB U 1p.).>

! Kocosa O.IO. AnumenTHBIE 06s3atenbcTBa. Mpkyrck, 2003. C. 77.

2 Kpamennukos I1.B. Ykas. cou. C. 189.

3 Bypno E.II. OcHOBaHMS BO3HUKHOBEHHS U BUIbI aIMMEHTHBIX 0043aTeIbCTB B ceMbe // IIpoOennl B poccHiickoM
3akoHomarenbcTBe, 2014. Ne 3. C. 73.
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VYrnara amMMEHTOB MOXKET OCYIIECTBISITBCS KaK B JTOOPOBOJBHOM TMopsiake (Imo
COTJIAIICHUIO CTOPOH), TaK ¥ MO PEUICHUIO cya (CyaeOHBIN MOPSI0K).

Cornamenue o0 ymjaTe aJUMEHTOB - O3TO COTJIAIICHHE, KOTOPOE 3aKIII0YaeTCs
MEXJy JHUIOM, KOTOpPO€ IUIATUT AJIMMEHThl U MEXAy MOJydaTeleM aJMMEHTOB WIIU
3aKOHHBIM MPEACTABUTENIEM, B KOTOPOM OIPEAEISETCS pa3Mep, CIOCOObl M MOPSIOK
VIUIaThl AJIMMEHTOB, (OpPMBI U YCJIOBUS OTBETCTBEHHOCTH 3a HECBOEBPEMEHHOE
UCIIOJTHEHHE 00513aTENIbCTBA, a TAK)KE CPOKU JCHCTBUS COTJIALIEHMS.

[Ipu oTcyTCTBMM corjiamieHus o0 yIiaTe aJMMEHTOB JIMIA, KOTOPbIE MOJIYYaroT
QJIMMEHTBI, BIIPaBE OOPATUTHCA B CYyJl 3 UX B3bICKAHHEM.

Cornamienre o0 ymiaaTe aTUMEHTOB MOXKET PEryJIMpOBaThCs KaK CEMEMHBIM, TaK U
IPKJAHCKUM 3aKOHOJATEIbCTBOM, TAK KaK SABISIETCS PA3HOBHJIHOCTHIO T'PAXKJIAHCKO —
IPABOBBIX COTJIAIIEHHUH. !

Cornamenue 00 ymjgaTe aJWMEHTOB 3aKJIIOYaeTcsl B MHUCbMEHHOW (opme u
NOJUJICKUT HOTapUalbHOMY yJIOCTOBepeHHIO. HecoOmrogeHue mnpaBuil 3aKiIIOYEHUS
COTJIAIICHHMSI BIIEYET €r0 HUYTOKHOCTD.

HoTapuanbHO yJIOCTOBEPEHHOE COTJIAIEHUE UMEET CUITY MCIIOJHHUTENBHOIO JIUCTA.
3HAUWT, QIMMEHTHOE COIVIAIEHWE IIOMUMO JOrOBOpa, TaKXKE SBISIETCS  €Ile
MCTIOJHHUTENBHBIM ToKyMeHToM (1. 2 cT. 100 CK Pd).?

B poccuiickoM 3aKOHOJATENbCTBE COTJIANIEHHE OO0 YyIjlaTe aJMMEHTOB SIBJISICTCS
€AUHCTBEHHBIM JOTOBOPOM, KOTOPBI HMMEET CHIIy HCIIOJIHUTEIBHOIO JIOKYMEHTa, YTO
MOATBEP)KIAET €ro OCOOEHHBIM XapakTep M OTJIMYaeT OT TIPakIaHCKO-TIPABOBBIX
JOTOBOPOB.

Cornamenuss 00 ymjgaTe aJlMMEHTOB JOJDKHBI JOOPOCOBECTHO HCHOJHATHCS, B
cllydae eclii OJHa U3 CTOPOH OTKa3ajdach OT WCIOJIHEHHUS JAHHOTO COIJIAIICHUS WU B
cllydae OJHOCTOPOHHETO M3MEHEHUs €ro YCJIOBHUH, BTOpas CTOPOHA, HHTEPECHI KOTOPOU
HapyIleHbl, BIpaBe OOpaTUThCA B CyJ C HMCKOM O MPUHYXKIECHUU JPYrol CTOPOHBI K

HUCIIOJTHECHHIO COTJIallICHUA.

! JleBymxun A.H., CepebpsixoBa A.A. Cemeiinoe npaso. M., 2012. C. 287.
2 CobGpanue 3akoHomatenscTa Poccuiickoii Menepanun. 1996. Ne 1. Cr. 16.
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CTopoHBI B CBOEM COIJIAIIEHWH, CaMOCTOSITEJIbHO YCTAHABIMBAKOT pa3sMep
QTMMEHTOB, BBITIJIAUMBAEMbIi MEXIy HUMHU. Pa3smep aluMEHTOB HE JOJKEH OBbITh HUXKE
npexycMoTperHoro B ¢T. 81 CK P®: 1/4 - va ogHoro pebenka, 1/3 — na nBoux aereit, 1/2 -
Ha Tpex u Oosee neTen.

Cornamenue, KOTOpo€ MpEeAyCMaTpUBAET pa3Mep AJMMEHTOB, HHXKE, 4Ye€M TOT,
koTopbii npeaycmotpeH cT. 81 CK P®, cunraeTcss HelelCTBUTENbHBIM COTJacHO cT. 102
CKP®d.!

Ecnu orcyTcTBYeT cornaiieHue 00 yruiate alMMEHTOB WM MPH €r0 PacTOP:KEHUH,
a100 MPU3HAHUS €r0 HEJIEHCTBUTENBHBIM, JIULIO BIIpaBe 0OPaTUTHCS B CyA€OHOM MOPSIKE
C TpeOOBAaHKUEM O B3bICKAHUH aJTMMEHTOB.

CornacHo ceMEeHOMY 3aKOHOAATENBCTBY MCKOBAsl TABHOCTH IO JI€JIaM O B3bICKAHUH
QIMMEHTOB B Cy/l€OHOM MOpsAJKE HE pacnpocTpaHsiercs. To ecTh JIMIOo, KOTOPOE UMEET
[IpaBO Ha IMOJYYEHUE aJUMEHTOB BIPABE OOPATUTHCA B CYJ C 3asBJICHUEM O B3bICKAHUU
AIMMEHTOB, HE3aBHCHUMO OT CpPOKa, MCTEKIIEro C MOMEHTa BO3HHKHOBEHUS IIpaBa Ha
anmuMeHThl. Kak mpaBuiio, amuMeHThl MPUCYKIAIOTCS ¢ MOMEHTa oOpaIleHusl B Cy/, a He
KOTJ]a pEHIEHNE BCTYNIUT B 3aKOHHYIO CUITy. BO3MOXKHOCTB B3bICKaTh aJIMMEHTHI 32 BPEMH,
KOTOPOE IMPEAIIECTBOBAIIO NMPEABSABICHUIO UCKa (B IIPENEIAaX TPEXJIETHETO CPOKA), MOKHO
TOJBKO B MOPSAJKE UCKITFOUEHUS ITPU CHEAYIOIINX YCIOBUAX:

-J10 MOMEHTAa 00pallleHUs B CyJ AJIUMEHTHI HE BHITUIAYMBAIIUCE;

-JIU10, TpedyIolIee NOMyUYeHUsI ATUMEHTOB, IPUHUMAJIO MEPHI K UX MOJIYyYEHHUIO, HO
OHM HE ObUIM BBIIJIAYEHBI B pe3yJbTaTe YKJIOHEHMS JIMLa, OOS3aHHOTO YIUIAYMBAThH
AJMMEHTBI, OT UX YILIATHL.>

CyneOHbIl TOPSIOK TIpeIycMaTpUBaeT JBa crmocoba olpamieHuss B Ccyd 3a
B3bICKAHUEM AJTMMEHTOB:

° IIyrem mnomaunm ucKoBOro 3asiBiicHUs. lMMeercs cmop o mpaBe, KOTOPBIM
HEBO3MOKHO PELINTh HA OCHOBAaHUM NPEICTABIEHHBIX JOKYMEHTOB. JlaHHas mporenypa

MOXKCT IPOJINTBCA KaKOC-TO BPEMHI. B cya 6YJIYT BBI3BIBATLCS BCC JIMIA IO JACIY U 1aBaTb

! Boitrosuu E.I1. Cemelinoe npaso: YueGnoe nocodue. Hosocubupek, 2014. C. 145.
2 Huzamuesa O.H. Ykas.cou. C. 148,



45

oObscHeHnus. [locie BbIHECEHHSI PEIICHHS BBIMKMCHIBACTCS HCIOIHUTENbHBIA JIUCT U
HaIpaBJIsieTCs I HEMEJICHHOTO UCTIOTHEHUSI.

. [Iytem momaum 3asBICHHWsI O BBIHECEHWH CyAeOHOTO TMpUKaza. ITO
(haKkTHYeCKH YNPOIICHHBIA MOPSIAOK, TaK KaK MPUKa3 BEIHOCUTCS B TEYCHHUE S5-TH JTHEU C
MOMEHTa T0/Iaur 3asBICHUS 0e3 BhI30Ba CTOpOH B cyA. CyneOHBIN MpUKa3 BHICTYIACT
OJIHOBPEMEHHO M B Kau€CTBE MCIOJIHUTEIBLHOIO JOKyMeHTa. OH MOXET ObITh OOpallleH K
UCIIOJIHEHUIO cpa3y Mociie ero BbiHeceHus. Ho mpumeHeHue mnogoOHOro TpeOoBaHUs
BO3MOXXHO TOJIbKO TPU B3bICKAHMU aJMMEHTOB Ha HECOBEPILICHHOJETHUX JeTei 0e3
YCTaHOBJICHHUSI ~ OTI[OBCTBA, OCIApWBAHHME  OTIOBCTBAa (MATEpPUHCTBA) WU K
HEO0OXOJMMOCTBIO TPUBIICUEHUSI JAPYTUX 3aWHTEpecOBaHHBIX Jinil. CyneOHBIN MpuKa3 He
MpeayCMaTPUBACT B3bICKAHUE AJMMEHTOB HAa HECOBEPILICHHOJETHUX JETeH B TBEpIOH
JICHE)KHOW CyMMe, B CIIy4ae €ClId TOJIbKO He OyJeT MPOBEPEHO HAJIUYHME UIIU OTCYTCTBUE
00CTOSATENECTB, C KOTOPBIMH 3aKOH CBSI3BIBAET BO3MOKHOCTb TAKOTO B3bICKaHus. !

HanHoe nonoxkenue noarBepxkaact n. 12 IlocranoBnenus [lnmenyma BepxoBHoro
Cyna P® ot 25 oxtsi6pst 1996 roga Ne 9 «O npumenenun cynamu CeMEeMHOTO KOJEKca
Poccuiickoii ®@enepaniii Opu pacCMOTPEHHH i€l 00 YCTAaHOBJIEHHM OTLOBCTBA U O
B3BICKAHUU AJIMMEHTOB» TPH B3bICKAHWU AJIMMEHTOB B TBEPAOW JICHEI)KHON CyMMeE CyJlaM
HEOOXOJIMMO  y4YMTBIBaTh,  4YTO  pa3Mep  aJMMEHTOB,  B3bICKMBA€MbIX  Ha
HecoBepilleHHOoJieTHUX Jeted ¢ poautenet (cr. 83 CK P®), a Takke ¢ OBbIBIIUX
YCBIHOBHTEIEH TTpU OTMEHE ychiHOBIICHUS (1. 4 ¢T. 143 CK P®), nomken ObITH OrpeesieH
UCXOAS U3 MAaKCUMaJIbHO BO3MOXKHOTO COXpaHEHUsI PEOCHKY IMPEKHEr0 YpPOBHS €ro
oOecrieueHrss C y4eTOM MaTepPHAIBHOTO W CEMEHHOTO TMOJOXKEHUS CTOPOH U JAPYTHUX
3aCJTy)KHBAIOIIUX BHUMAHHS OOCTOSATENILCTB. 2

Kak yxe Obuto ckazaHo panee, uto ctathsi 8§81 CK P® ycranaBnuBaeTr paszmep
ATMMEHTOB, B3BICKUBAEMbBIX HAa HECOBEPIICHHOJETHUX JCTeH B CyleOHOM MOPSIKE C MX
poaMTENCH eXeMeCsSYHO: Ha OJHOro pedeHka — 1/4 3apaboTka W (WJIM) MHOTO J0XOJa

poauTelel, Ha 1BOUX AeTei — 1/3, Ha Tpoux u Oojee aereit — 1/2.

! Cobpanue 3akononarenscta Poccuiickoii ®enepaumn. 2002. Ne 46. Cr. 4532,
2 Bronnerens Bepxosroro Cyna P®. 1997. Ne 1.
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[Tyakt 2 cr. 81 CK P® oTmeuaeT, 4TO B3BICKAHHBIA pa3Mmep M0Jel aJIMMEHTOB
MOKET OBbITh YMEHBIIICH WUJIU YBEJIUYEH CYJIOM C Y4€TOM MaTe€pUaIbHOTO WM CEMEUHOTO
MOJIOKEHUSI CTOPOH U JPYTUX, 3aCIyKUBAIOIIUX BHUMaHUs oOctoATenbcTB. K mpumepy,
Cyl MOXET NPHUHITH BO BHUMaHHWE HAJIWYWE Y IUIATEIbIIMKA AJIUMEHTOB JAPYTHX
HECOBEPIICHHOJCTHUX JeTel W (WJIM) HETPYAOCTIOCOOHBIX COBEPINICHHOJICTHUX ICTEH, a
TaKK€ WHBIX JIMI, KOTOPHIX OH O0O0s3aH MO 3aKOHY COJEpKaTh; HHU3KUN J10XOJ
IUIaTeNbIMKa aJIMMEHTOB; COCTOSIHUE 3J0POBBbS IUIATENbIIMKA aJMMEHTOB (Hampumep,
HETPYIOCTIOCOOHOCTh BCIIEJCTBHE BO3pACTa WM COCTOSIHUS 3J0POBBS), a TakKe peOeHKa,
Ha COJIEP’KaHHE KOTOPOTO MPOU3BOJUTCS B3BICKAHHE AJTUMEHTOB (HArpuMeEp, HaJIU4Yue Y
pebeHka Tspkenoro 3a0osieBaHuUs, TpeOyromiero anutTenbHoro Jjedenus) (m. 20
IMocranosnenus [lnenyma Bepxosroro Cynga P® or 26.12.2017 Ne 56).1

@UHAHCOBOE COCTOSTHUE JUIA, KOTOPBIM YIJIAYMBAET AJIMMEHTBI, MOXKET BBICTYIATh
OCHOBAaHHUEM i1 CHIDKCHUS WM yBEJIWYEHUS JOJM JI0XOJa WU  JOXOJIOB,
BBIIJIAYMBAEMBIX B KAyeCTBE aJIUMEHTOB. EciM A0X04 OJHOrO W3 POJIUTEIEH
(TUTaTenpIIMKa AITMMEHTOB) YpE3BhIYAiHO BBICOK, B3BICKAHUE HA OJTHOTO peOeHKa Y4 Bcero
JI0X0JIa MOKET MPUBECTU K TOMY, YTO HECOBEPIIECHHOJIETHUN OyAeT MoyydaTh OOJBIITYIO
CyMMYy, TpPEBBINIAIONIYI0O BCE €ro HeoOxoaumble MOTpeOHOCTH. B maHHOM ciywae cyn
BIPABE YMEHBIIIUTD JIOIIO JI0X0/a, KOTOpas MmoJjaraeTcsi Ha coiep>kaHue peOeHKa.

Ecnau ke HaoO0OpOT A0XO0J TUIaTeNbIIMKAa AJIMMEHTOB JOCTATOUYHO HU3KHM, 4TO Y4
YacTh €ro HEe TI03BOJUT OO0ECleyuTh pPEOCHKY Jak€ MHUHUMAJBHBIX CPEICTB K
CYIIIECTBOBAHMIO, TO CY]l TOT/Ia BITPaBe MOBBICUTH pa3Mep aTMMEHTOB.

Takum 00pa3oMm, MOXKHO CHAENaTh BBIBOJ O TOM, YTO Cy/ 3alUIIACT HHTEPECHI
HECOBEPIICHHOJIETHETO PEOCHKA, TaK KaK B OTJIMYKE OT TPYAOCIIOCOOHOTO POJUTENS OH HE
MOXET CaM yJIYUIIUTh CBO€ MaTepUalibHOE MOJIOKEHNE U YIOBJICTBOPUTH CBOU HACYIIIHBIC
HOTPEOHOCTH, TAK KaK MO 3aKOHY CUUTACTCSA HETPYIOCIIOCOOHBIM.

B Hactosimiee BpemMs HE oOmpejeieH MUHUMAIbHBIM  pa3sMep aJlMMEHTOB,

B3bICKMBAaE€MbIli HA HECOBEPIICHHOJIETHUX JIE€TEH, MPUYEM B PA3HBIX PETHOHAX CYMMBI

! Poccuiickas rasera. 2017. Ne 297.
2 Jlepymxun A.H., Kocenko E.B. Teopus npaBoBoii popmbl B cemeiinom npase // Bectnuk [TepMckoro yHuBepCHTETA.
IOpunuueckue naykxu. 2017. Ne 1. C. 73.


http://login.consultant.ru/link/?req=doc&base=RZR&n=286361&rnd=F2F70440B122DD27745578386E2E9E0D&dst=100056&fld=134
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BBIILJIAT OTJIMYAIOTCA OT MHUHHUMAJIBHOTO IMPOKUTOYHOTO MHUHHUMYMA, 3TO U SIBIIAETCS
HACTOSIIEH MPOOIEMOI.

Ha npakTuke 3T0 IpUBOAUT K TOMY, YTO HAa3HAYAIOTCS aJIMMEHTHI B pa3Mepe HUKE
POKUTOYHOTO MUHHMMYyMa, a Ha3HAYEHHOE COJEpKaHUE Jake HE MO3BOJISIET 00eCIeUUTh
caMble TPOCTBHIC >KM3HEHHBIC IMOTPEOHOCTH. DTOW TpoOieMe yIaeJIeHO BHUMAaHUE B
KoHnennuy coBepeHCcTBOBAHNS CEMEMHOT0 3aKoHoAaTenbcTBa Poccuiickon denepanun,
npeaycMaTpuBaromed  HeoOXOAUMOCTh  YCTAHOBJIEHUS ~ MHUHHMMAIBHOTO  pa3Mepa
AIMMEHTOB, B3bICKMBAEMBIX Ha HecoBepuieHHoIeTHUX AeTeil (1. 37 Konuenuun). Ilpasaa,
aBTopbl KoHIeniuu He B3suIM Ha ce0si OTBETCTBEHHOCTh IO OMNPENEIECHUI0 TaKOTo
pasmepa.’

Henyratamu ['ocygapcTtBeHHOM JlymMBbl mOpemiararoTcs pas3IMYHbIE TMPOEKTHI IO
BHECEHUIO u3MeHeHul B CeMeiHblii koaekc P® B 4yacTu ycWIIEHMS TapaHTHil TIpaB
pebeHKa Ha MOJy4YeHUE aJMMEHTOB, YTO MPEJCTaBIISIET HEMaJIOBaXHbINM uHTEpec. Tak,
aBTOpPHI TMpoekTa ¢eaepanpbHoro 3akoHa Ne 61045-6 «O BHeceHMM W3MCHCHUH B
Cewmelinbiii konekc Poccuiickoit @enepaiuu B LEIIX YCUJIEHUS TapaHTUW MpaB JeTed Ha
MOJyYEHHE aITMMEHTOBY MpeaiaraloT 3aUKCUPOBATh MUHUMAJILHYIO CYMMY, PaBHYIO HE
MEHEE TMOJIOBUHBI BEJMYHMHBI MPOKUTOYHOTO MHUHHUMYMA [Jii JETed B IEJIOM [0
Poccuiickoit ®@enepanuu Ha KaxAoro HeECOBeplleHHOJeTHero pebOenka. C  Takum
MOJXOJIOM COTJIaCUThCSl ClokHO. Hampumep, B benropojackoit obnactu pasmep
MUHHUMAJIBHOTO MPOKUTOYHOTO MUHUMYyMa pedenka Ha 2017 r. coctaBmusieT 9 345 pyOneit.
3HaAuMT, IEMyTaThl CYATAIOT, UTO CymMMa B pazmepe 4 672 py0. B MecsI1] TO3BOJIUT JACTIM B
COBPEMEHHBIX YCIIOBHUSAX MPOKUBATH O€3 HYKIbI.

[IpoGnema 1o ompeaeneHUIO pa3Mepa aluMEHTOB, B TOM Cilydae, Korja
IJIaTEeNbIIMK AJIMMEHTOB HMMEET «Cepylo 3apruiaTy» Ju0o, KOrJa €ro pacxoibl SBHO
HECOpa3MEpPHBI JOXOJaM B HACTOSIIEE BPEMs TaKXKe SBISETCA BechbMa akTyainbHOU. Kak
MPaBUJIO, B CyJ MPEIOCTABIAIOT JOKYMEHTHI O JOXOJaX HIDKE MX peajdbHbIX pa3mepoB. B
O630pe cyneoHoit npaktuku [Ipesunuyma BepxoBnoro Cyma P® ot 13 mas 2015 r.
Ha3BaHHBINM CIy4yail BIOJHE ONMPAaBAAHHO OTHECEH K OCHOBAHUSIM B3bICKAHMS AJIMMEHTOB C

oTBeTYMKa B TBepAou aeHexkHOM cymme (cT. 83 CK P®). Ilomaraem, utro u B 3TOH

! Co6panue 3akonoparensctea P®. 2014. Ne 35. Cr. 4811.
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CUTYyallMM pa3Mep aJTUMEHTOB HE JOJKEH OBITh HHUXKE MPOKUTOYHOTO MHUHHUMYyMa Ha
oxHoro pedenka.t

B HEKOTOpBIX CHUTyamusX CyI MOXET MOCYUTaTh, YTO IUIATEIBIIUK AJTHMMEHTOB
MOXXET CKPBITb YaCTh CBOMX JOXOJOB, YTOOBI M30€XKaTh BBHIMIATHI aJIUMEHTOB. B 3TOM
CiTydae MPOIEHT, B3UMACMBIN 3a COJIep KaHe peOeHKAa MOXKET OBITh YBEIMUCH.

Tak, B mocrtanoBiennn HoBropojackoro odsnactHoro cynaa ot 14 asrycra 2017 rona
1o rpaxkaanckomy aeny Ne 44r-13 uznoxeH NoI00HBIN CIyyai.

Hcrerr o6paTuics B Cy1 ¢ HICKOM 00 YMEHBIIICHUH pa3Mepa aIuMEHTOB 110 1/6 dacTu
3apaboTka U (WJIM) UHOTO J0XO0/a, YKa3aB, YTO Ha OCHOBAaHUU PEIICHUS C HETO B IMOJIb3Y
OTBETYMKA B3bICKAHBI AJIMMEHTHI HA ChIHA, €KEMECSYHO B pazMepe 1/4 yactu Bcex BUJIOB
3apaboTka U (WJIM) UHOTO JI0XO0Jia JI0 COBEpIICHHOJIETUSI peOeHKa. B CBsI3u ¢ poxkieHueM
JI0YEpH U B3bICKAaHMEM Ha HEE B TM0JIb3y OTBETUMKA AIUMEHTOB B pa3mepe 1/4 yactu BUIOB
3apaboTka u (WIM) HMHOTO JO0XO0/Ja, €ro CEeMEWMHOe W MaTepualbHOE MOJOKCHUE
CYILIECTBEHHO U3MEHWIOCH.

Pemenunem MupoBoro cyasu ot 29 HosiOps 2016 roga B yAOBIETBOPEHUN MCKOBBIX
TpeOOBaHUM 00 YMEHBIIIEHUH pa3Mepa aJMMEHTOB ObLIO OTKA3aHO.

AnennsuuoHHbIM onpeneneHreM Cosenkoro paloHHoro cyaa HoBropojckoit
obiactu ot 2 maprta 2017 roma pemieHne MHUpPOBOTO CyAbM cyaeOHoro ydactka Ne 20
Coneukoro cyaebHoro paiiona Hosropoackoit obGmactu ot 29 HosiOps 2016 roxa
OTMEHEHO, TI0 JIeTTy IPUHATO HOBOE PEIICHUE, M UCK UCTIIA YIOBIETBOPEH.

B kaccanunonHoit kanobe, nmocrynuBiieil B HoBropoackuii obmactHoit cyn 3 mast
2017 rona, OTBETYHK, CCHLIASICh HA CYIIECTBEHHOE HAPYIIEHUE CYI0M BTOPON MHCTaHLUU
HOPM MaTepPHAIIBHOTO M TMPOIIECCYaIbHOTO IMpaBa, MPOCUT aleUISIIIMOHHOE OIpEAC/ICHUE
Conenkoro paiionHoro cyna Hosropojckoit o6nactu ot 2 mapta 2017 roga OTMEHUT,
OCTaBUTh B CHWJIE pEIIeHHe MHPOBOTO CyAbH. 3ampocoM cynbu HoBropojckoro
obsactHoro cyna ot 5 mas 2017 roja rpakJ1aHCKOe J1eJI0 UCTPEOOBaHO B OOJACTHOM CYyJI
(mata noctyrienus - 16 mas 2017 rona).

HccnenoBaB Marepuanbl J1e7la, MUPOBOW CYJbsi B TPHUHSATHU CBOETO PEIICHUS

HCXOOWJI U3 TOro, 4YTO € Yy4€TOM HMMCIOHICIOCA y MCTHA O0XO0Ja, OH MMECT BO3MOXKHOCTD

! Broserens Bepxosroro Cyna P®. 2015. Ne 7.
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BBIIJIAYMBATh AJMMEHTHl HAa CbhlHA B IPEXKHEM pa3Mepe, MpU 3TOM Y HETr0 Camoro
COXpAaHSIETCS AOCTATOYHO BBICOKHI YPOBEHb JOXOJA. Y MEHBILICHHE pa3Mepa aJIMMEHTOB
Ha ChIHA MPUBEIET K YXYALIEHUIO €r0 MAaTepUajIbHOrO MOJOKEHHS, B TOM YHCIE, IO
OTHOLICHUIO K JOYepH, KOTOpasi, MPOKUBASI COBMECTHO C OTBETYMKOM, IIOMHUMO
QIMMEHTOB IOJIy4aeT OT HEro 3a00Ty M HMHOE MaTepualibHOe coaepxkaHue. OTmeHss
pelIeHue MHUPOBOIO CyJIbH W YAOBJIETBOPSsS TpPeOOBAaHMS MCTIA O CHWKEHUU pa3Mepa
aJITMMEHTOB Ha chiHa ¢ 1/4 mo 1/6 ywactu 3apaboTka W (WJIM) MHOTO JI0X0J]1a, CyJ BTOPOM
WHCTAHUWN HCXOIWJI W3 TOrO, YTO POXKICHHE Yy MCTIA BTOPOro peOEHKa - Jo4YepHu
CBUIETEIBCTBYET 00 M3MEHEHUU €ro MaTEpUaJbHOTO MOJIOKEHUS, MPU 3TOM pa3Mep
QIMMEHTOB B pa3Mepe 1/6 yacTu Bcex BUAOB 3apaboOTkKa M (MJIM) MHOTO J10XOJAa IpH
cpeaHemecsiunoM aoxonae Mcria B pazmepe 103110 py0. 54 koneek OyaeT yaoBIECTBOPATh
noTpeOHOCTH pebeHKa, IpeBblllaeT ycTaHoBieHHBbIH [locraHoBnenuem IIpaBurenscTBa
P® ot 1 nexabps 2016 roga Ne 1275 npoKUTOUYHBI MUHUMYM AJI E€TEH.

B cuity npuBeeHHBIX TOJIOKEHUN TIPU pa3pelieHuy TpeOOBaHU 00 YMEHBIIICHUH
YCTAHOBJICHHOTO CYJIOM C YYE€TOM IOJOKEeHHI NyHKTa 2 ctathu 81 CeMelHOro komaekca
P® pa3mepa anuMMEHTOB CyJ AOJDKEH HCCIEIOBATb U YCTAHOBWUTH, NEWCTBUTEIIBHO JIU
MaTepualbHOE M CEMEWHOE TIOJIO)KEHHE IIIATENbIIMKA aJUMEHTOB, H3MEHUJIOCH
HACTOJIBKO, YTO OH HE MOXET BBIIJIATUTh AIMMEHTHI CBOUM HECOBEPILICHHOJIETHUM JETAM
B IOJHOM OOBEME, HO B TO € BpeMs HEOOXOJMMO Y4YeCTb, KaK CKaXKyTCS TaKHe
W3MEHEHUS Ha JIETAX M CYLIECTBEHHO JIA OHO IMOBJIMUSET Ha MX MHTepechl. OQHAKO IpH
PAacCMOTPEHUU JeNa CyJ BTOPOM WMHCTAHLUMMU HE Yy4esd BBIIIEIPUBEICHHBIE IMOJOXKEHUS
3akoHa u pa3biacHeHus Ilnenyma BepxoBHoro Cyna P®, u He yCTaHOBWJ BCe
00CTOATENHCTBA, UMEIOILIKE 3HAYCHHE JUISI IPABUIIBHOTO Pa3peLIeHUs J1ea.

[TockonbKy pOKIE€HHE y UCTIIA BTOPOro peOeHKa U B3BICKAHME Ha HEro aJlMMEHTOB
HE SIBJISICTCS O€3yCIIOBHBIMM OCHOBAaHMSIMHM JUIsl YMEHBIICHHS pa3Mepa aJTuMEHTOB Ha
ChIHA, CyJ JOJDKEH ObLI BBISICHUTH, KaK MOBJIMSIO HAa MaTEpUATbHOE MOJIOXKEHUE HCTIA
BCTYIUICHHE B MOBTOPHBIM Opak, poxkJAeHHE BTOPOro pedeHKa; U3MEHUIICA JI 3apaboToK

HUCTHAa U APYToC, B CBA3U C UCM OIIPCACIICHUC AlICIVIIIUOHHOI'O CyJid OBILI0 OTMeHeHO.1

! Tlocranosnenue Hoeroposckoro o6nactHoro cyaa ot 14 asrycra 2017 roaa no geny Ne 44r-13/2017 [DnekTponHbIi
pecypc]. — Hocryn u3 CIIC «Koncynbrant [Limocy (qara obpanienus 24.09.2018 r.).
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DTOT mpuUMep IMOKAa3bIBAE€T, YTO MJI1 HKCTLA pa3Mep B3bICKUBAEMBIX AIIMMEHTOB
OCTAETCs MPEKHUM.

Poxnenne BTOpPOro W TMOCIHEAYIOMMX JETEd YacTO SBJISETCS TMOBOAOM IS
oOpaleHusi ¢ ICKOM O CHIDKEHHUH pa3Mmepa alluMeHTOB. Ho B mpakTuke MHpPOBBIX Cylei
MMEITCS Cllydyad, KOTJa CTaBWICS BONPOC, MPH KAKAX YCIOBHUSAX POKICHUE
MOCJICIYIOIMIUX JIETE MOMKET CTaTh OCHOBAHUEM ISl CHUKCHHUS pa3Mepa allMMEHTOB,
KOTOPBIE€ YIUIAYMBAIOTCS HA MEPBBIX JeTel. B OCHOBHOM IpHW MoJade TaKOro 3asiBJICHUS
UCTIBI cchutatoTcsa Ha ¢T. 81 u 119 CK P®, a Takke MOTHBOM ISl CHMDKCHHS aJIIMCHTOB
SABJISIETCSI TPEOCTABICHUE Cy/IeOHOTO MpUKa3a O B3BICKAHWU AJMMEHTOB Ha MIIAJIIINX
neteil. B OOJIBIIMHCTBE CIyd4aeB TaKUe WUCKU TOMJIEKAT YIOBICTBOPEHUIO MHUPOBBIMU
CyIbsIMU, TIPU 3TOM UMHU YUMUTHIBAETCS, YTO BCE JETH, POXKICHHBIE B pa3HBIX Opakax,
JOJKHBI OBITH OJMHAKOBO MaTepuaibHO oOecnedeHbl. Ho Takke B CyJeOHON MpakTUKe
BCTPEUAIOTCS CIIydau, KOTa CyAbl OTKa3bIBAIOT B M3MEHEHUH pa3Mepa aJuMeHTOB.

Tak, Cypryrckuii TOpPOJCKOM CyJ OTMEHWJ pEIIEHHE MHPOBOIO CYIbU 00
M3MEHEHUHU pa3Mepa aMMEHTOB Ha TEpBOro peOeHKa B CBS3U C BbAauel CyaeOHOTo
MpUKa3a UCTILy O B3bICKAaHUHU AJIUMEHTOB HAa BTOPOT0O peOeHKa, yKa3aB, UTO MaTepUaIbHOE
MOJIOKEHUE POJUTENICH HE MOXKET MOBIHUATH CaMO MO ce0e Ha HOPMaJIbHOE U JOCTONHOE
cojiep>kaHre peOCHKa M HE SBIISIETCS JIOCTOMHBIM OCHOBAHHMEM ISl CHIDKEHHS pa3Mmepa
AJTMMEHTOB, TaK KaK HEOOXOJAUMO YCTaHOBUTbH, YTO TAKOE U3MEHEHUE HE MO3BOJISIET JIUILY,
KOTOPOE BBIIIJIAYMBACT aJTUMEHTHI, JOJHKHBIM 00pa3oM MOAIEPKUBATH BBIILIATY CPEICTB B
IpexHeM pasmepe.?

BepxoBHblii cyn PO noanepxan cieayromue MO3UUMA MUPOBBIX CYJIEW KacaeMmo
M3MEHEHUS pa3Mepa aATMMEHTOB:

1)  V3meHeHHEe MaTEpUATIbHOIO MOJIOXKCHHUS POJUTENICH HE MOXKET IMOBJIMATH Ha
OrpaHUYCHHE TpaBa peOeHKa B TOJYyYCHHE HEOOXOIUMOTO M JOCTOWHOTO COJEp>KaHUS,
eciau He OyJeT yCTaHOBJICHO, YTO TaKOE M3MEHEHUE JICHUCTBUTEIHHO HE MO3BOJISIET JIUILY,

BBIIINIAYMBACMOMY AaJIMMCHTBI, IMOAACPKUBATL BLIIJIATY aJIMMCHTOB B ITPCKHCM pPa3McEpc.

! Vcauena E.A. V3MeHeHMeE pa3sMepa allMMEHTOB B CBS3U C POK/IEHHEM PeOEHKA: MPAKTHKA MUPOBBIX CYJ€H U HOBas TO3UIIUS
BepxosHoro cyna P® // Muposoii cyaps. 2015. Ne 10 C. 28.

2 AnentsnonHoe onpegenenne CypryTckoro ropojckoro cyza ot 3 urons 2015 roga no geny Ne 2-320/2015 [DekTpoHHbIH
pecypc]. - Joctyn n3 CIIC «Koncynsrant [Tmocy (nara odpamenus 24.09.2018).
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[Ipu 3TOM coxpaHEeHHE MPEXKHEro pazMepa aTMMEHTOB Ha OJHOTO peOeHKa HE JIOKHO
YILIEMJISITh MIpaBa Jpyroro pedeHka.

2) Hannuue Ha WKIWBCHWH IUTATENIbINIMKA AJMMEHTOB JPYTHX JETCH, BOIPOC
KOTOpPBIX B CYJIE€OHOM TMOpSAKE HE paspelialics, TakkKe He SBIAETCS Oe3yCIOBHBIM
OCHOBAaHUEM K CHIKEHHIO pa3Mepa aJuMEHTOB. B 1aHHOM ciiydae HEOOXOMMO BBISICHATD
JIOTIOJTHUTEBHEIE 00CTOATENbCTBA.

B cyneOHOW mpakTUKE BCTpPEYANUCh Ciy4yau, KOTJa Cyabl HEO0OOCHOBAHHO
YIOBJIETBOPSUIM TPpeOOBAaHUE O CHIDKEHUU pa3Mepa aTMMEHTOB.

Hanpumep, pemennem wupoBoro cyasu CoBerckoro okpyra r. Jlumenxa,
OCTaBJICHHBIM 0€3 M3MEHEHUs aleJUIIIMOHHBIM orpeaeneHueM COBETCKOTO pailOHHOTO
cyna r. Jlunenka, ObUIHM YJIOBIETBOPEHBI TPEOOBaHUS UCTIIAa 00 YMEHBIICHUU pa3Mepa
ATMMEHTOB, YIUIAUMBAaE€MbIX KM Ha HECOBEPILIECHHOJIETHETO peOeHKa, B CBS3U C
YXYJIIEHUEM COCTOSHHMSL 370pOBbSl MCTI[a M HECEHUEM UM JOMOJHUTEIIbHBIX
MaTepHaNbHBIX 3aTpaT (HaJu4Yhe KPeIuTa, OriaTa CheMHOTO KHIJIbs).

[Ipesuanym Jlumenkoro oO0JaCTHOTO CyAa C BBIBOJAMU MHUPOBOTO CYABH U Cyla
aneJUIIMOHHON MHCTAaHIIMM HE COTJIACWIICS M HCXOAWI W3 TOro, 4YTO YXYJIICHHE
COCTOSIHUS 3[TOPOBbSI, HE TIPEMATCTBYIOIIEE MPOIOJKEHUIO TIPEXKHEH paOOThI, HE SIBISETCS
JIOCTATOYHBIM OCHOBAaHMEM JUIsi M3MEHEHWsI pa3Mepa ajauMeHToB. Mcrenp wumeer
MOCTOSIHHOE MecTO paboThl - 3A0, 3aHUMAET JOJDKHOCTH KOMMEPYECKOro THUPEKTOpa.
Jloka3aTeabCTB TOrO, YTO OH HECET JOMOJHUTENIbHBIE PACXO/Ibl HA JIEYEHUE, UCTEIL] CYly HE
npeacTaBwil. UTO KacaeTcss HaJIM4YUsl KPEAUTHBIX OO0S3aTeNbCTB, a TakKe HECEHUs
PacxoJI0B Ha KUJIbE, TO JAaHHBIE OOCTOSITENILCTBA CaMU IO cebe HE CBUICTEIBCTBYIOT 00
YXYAIICHUN MaTEePHAILHOTO MosioxkeHus uctia. [Ipesunnym Jlunenkoro o6acTHOro cyaa
MPaBWJIBHO OTMEHWJI BBIIIEyKAa3aHHbIE CYJEOHbIE ITOCTAHOBJICHUS W BBIHEC HOBOE
pelleHre, KOTOPBIM OTKA3all B yAOBIETBOPEHUH MCKA O CHHKEHUM Pa3Mepa allMMEHTOB.

TakuMm 00pa3oM, Ha CETOAHSIIHUN IEHh MOXKHO CJIeJIaTh BBIBOJ, YTO TOJIBKO B XOJI€
Cyl1IeOHOTO pAacCMOTPEHMsS] TaKMX KAaTeropuil Jen HeoOXOJAMMO H3MEHEHHE JoJied

B3bICKHBACMbIX AJIMMCHTOB, KdK B CTOPOHY UX YMCHBIIICHUS, TaK U YBCIIMYCHUA.

! Vcauepa E.A. Tam xe. C. 32.
2 Bronnerens Bepxosroro Cyna P®. 2015, Ne 7.
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B  ropuaumyeckoid  auTepaType  HEOJHOKPATHO  MOJHHUMAJCS  BOIPOC O
HEO0OXOIUMOCTH YCTAaHOBJICHMH MUHUMAJIBHOTO pa3Mepa alMMEHTOB Ha 3aKOHOATEIbHOM
YPOBHE.

K npumepy, AnTokonbsckas M.B. BbICKa3bIBallach, YTO «IIOCKOJIbKY MAaTEPUHCTBO U
JIETCTBO, U CEMbs HaxXOAATCA oA 3amuToil rocyaapcra (ct. 38 Konctutymuu PO), to
rocyJlapCTBO JIOJDKHO B  3aKOHOJIATENIbCTBE YCTAaHOBUTh MHUHUMAIBHBIA  pa3Mep
aJTMMEHTOB, K MPUMEPY, MUHUMAJIbHBIN pa3Mep €KEMECAYHBIX BBIILIAT HA COAECPKAHUE
OJIHOTO PeOEHKA JOJIKEH COCTABJIATH JIBa WM TPU MUHUMAJIBHBIX pa3Mepa OIIaThl TPy/a.
N B cnyuae ecnu poautenu 0€3 yBaXXUTEIbHBIX MPUUUH OyIyT OTKA3bIBAThCA OT paOOTHI
WM OYIyT BBIMOJHATH HACTOJIBKO HU3KOOIUIAYMBAaEMble PA0OTHI, YTO JIAHHBIH MUHUMYM
He Oyner coOnogaTbesl, OHM  JOJDKHBI JIMIIATBCS CBOMX POJUTEILCKUX IIPaB.
CoOOTBETCTBYIOIIMIA TapaHTUWHBIA MHHUMYM CPEACTB B OTOM CIydae JIOJDKEH
BBIIIJIAYUBATECS TOCYAapPCTBOMM. !

Pxxanunpina JI.C. moanepKuBaeT AaHHYIO TOYKY 3PEHHS, OJTHAKO E€IMHCTBEHHOE
CUMTAET, YTO HCUUCIATBCS OH JOJKEH B JOJISIX OT MPOXKUTOYHOIO MHUHHMYMA,
ycranosieHHoro IlpasurensctBoM P®.2 Mpl monaraem, 4To 3TO ABISETCA AKTYaIbHBIM B
HaIe BpeMs, Korja 0oJbIIoe KOJIMYECTBO rpak/iaH padoTaroT HeOUIIMAIbLHO U UX JOXO0T
HUKaKUM 00pa3oM He pUKCUpyeTcs.

AHanu3 cyJeOHON MPaKTUKU CBUAETEILCTBYET O TOM, YTO MO JIAHHOMY BOMPOCY
MMeeTCs HeIOCTaTOYHas TeopeThueckas pa3paboTka MaTepruaaIbHO-TIPABOBBIX aClEeKTOB. B
CJIO’KMBIIUXCS YCJIOBUSX HE0OX0oauMa uetkasi popmynupoBka no3uiiuu Bepxosunoro Cyna
P® mo paccmarpuBaemomy Bompocy. Ho Hamboniee pacmpocTpaHEHHBIM Ha TPAKTHKE
SABJISIETCS MEPBBIA CIIydaild, COCTOSIIIAUA B TOM, YTO POXKAEHUE BTOPOTO, TPETHETO H
MOCTEAYIONIUX JCTeH HE SBIISICTCS OCHOBAHUEM JIJISI CHIDKEHUS pa3Mepa aIMMEHTOB.

B cBA3M ¢ 3TUM MOXHO NpeMIOXHUTh JONOAHUTH M. 2 cT. 81 CK P® mynkrom
CIEAYIOIIETO COAEPKAHUS:

«Pazmep »TuX A0Jied MOXKET OBITh YMEHBIIEH WJIM YBEIMYEH CYJAOM C Y4ETOM

MAaTCpPpUAJIBbHOI'O HWJIN CEMEUHOTO IOJIOKCHUS CTOPOH M MHBIX 34CHIYKHUBAIOIINX BHUMAHUA

! Anrokonbsckas M.B. Cemelinoe npaso. Yue6nuk. M., 2013. C. 268.
2 Pxannupina JI.C. TennepHblii G1o/pkeT: EpBEIii onbiT B Poccnun. M., 2002. C. 11.
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00CTOSITENBCTB, HO HE HUXKE MPONKUTOYHOTO MUHHUMYMA, YCTAHOBJIEHHOTO B CYOBEKTE
Poccuiickoii @enepaiiniu, Ha TEPPUTOPUH KOTOPOTO PEOSHOK MPOKUBACTY.

Cnenyer UMeTh B BHUJY, YTO QJIMMEHTHl MMEIOT IEJIEBOM XapakTep U JOJIKHBI
UCIIOJIb30BAThCSL NPEJCTaBUTENIeM peOCHKAa Ha €ro CcoJiepkKaHue, BOCIUTAHUE U
oOpazoBanue. Takum o00pa3om, TMpaBO Ha TOJyYEHUE COJACpPNKAHHE  SBISETCS
CyOBEKTHUBHBIM IMPABOM CaMOro PeOEHKA KAaK CaMOCTOSITEJILHOIO yYaCTHUKA CEMEUHBIX
PaBOOTHOILICHUI.

B3bickaHue anMMEHTOB Ha HECOBEPILICHHOJETHHUX JETEed MOXKET MPOU3BOJIUTHCS B
TBEPJOMH IEHEKHON CyMMe, YTO peaycMoTpeHo cT. 83 CK P®.!

[Ipu oOTCyTCTBMM cOTJIAlIEeHUS pojuTedel o0 ymiare ajJuMEHTOB Ha
HECOBEPILICHHOJETHUX JIeTed M B CIOydasiX, €CJIU POAUTENIh, OOSI3aHHBIM YIIAYUBATh
ATMMEHTBI, UMEET HEPETYJIAPHBIN, MEHSIOUUNCS 3apa00TOK U (WJIM) UHOM J0XOH, J1OO0
€CJIM ATOT POAUTENh MOTydaeT 3apaboTOK U (MIK) UHOU AOXOJ MOJTHOCTHIO WM YACTUYHO
B HaType WM B MHOCTPAHHOW BAJIIOTE, JTMOO €CIIM Y HEr0 OTCYTCTBYET 3apaboTOK U (1K)
WHOW JOXOJ, @ TaKXKe B JPYIruxX CIydasX, €CJId B3bICKAHUE aJMMEHTOB B J0JIEBOM
OTHOIIIEHUH K 3apabO0TKy U (MJIM) HUHOMY JOXOAY POAUTENS HEBO3MOXKHO, 3aTPyAHUTEIHHO
WU CYIIECTBEHHO HApyLIA€T WHTEPEChl OJHOW W3 CTOPOH, CyHI BIpPaBE OMPEHCIUTH
pasMep aJMMEHTOB, B3BICKMBAEMBIX €KEMECSYHO, B TBEPAOW [ICHE)KHOW CyMME WU
OJIHOBPEMEHHO B JI0JsX (B COOTBETCTBUU cO cTaTheil 81 Hacrosimiero Koaekca) u B
TBEPJION JeHex)HOW cymMme. Pasmep amuMeHTOB B TBEpAOW ACHEKHOW CymMme OyaeT
OTIPENICNIATECS C YYETOM COXpaHEHUs] PeOCHKY MPEKHEro ypoBHs ero cozaepxkanus. Ho
MMOMUMO JaHHOTO OYJET yUYUTHIBATHCS MAaTepUATbHOE U CEMEHHOE TOJIOKEHUE CTOPOH, a
TaK)K€ MHBIC 3aCITYKHUBAIOIINE BHUMAHUS OOCTOSITEIHCTBA U MHTEPECHI CTOPOH. K Takum
00CTOATENILCTBAM MOTYT OBITh OTHECEHBI, HAIlPUMEp, HETPYAOCIOCOOHOCTh YJICHOB
CEMbHU, KOTOPHIM TIO 3aKOHY CTOpOHA 0O0s3aHa JOCTaBISATH COJACpPKAHWE, HACTYIUICHUE

WHBAJIMJAHOCTH JIMOO Haluuue 3a00JIeBaHUs, MPEMSITCTBYIONIETO MPOIOIKEHUIO TIPEKHEN

! Kpasuyx H.B. OGecnieuenue 1pasa JieTeii Ha MoSydeHHE aTMMEHTOB: NPOOJIEMBI M ITyTH MX petenus. M., 2014. C. 67.


http://www.consultant.ru/document/cons_doc_LAW_303631/797c663a5ba631a927940aead92fead77d9dcea8/#dst100388
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paboThl, MocTyIuieHue peOeHka Ha paboTy JMOO €ro 3aHsATHE MPEeANPUHUMATEITHCKOU
IEATENBHOCTHIO. !

[Ipy B3BICKAHMM QJIMMEHTOB B TBEPIOM JCHEKHOM CyMME Takas CyMma
ONpENENIIeTCS B KPAaTHOM COOTHOIIEHWM C MUHUMAJIBHBIM Pa3MEPOM OIUIAThl TPYyAa,
YCTAaHOBJICHHBIM 3aKOHOJATEJICTBOM HAa MOMEHT B3bICKaHUS aluMMEHTOB. Eciu npu
KQKJIOM M3 POJUTENEH OCTalOTCs IE€TH, TO AIMMEHTHI B3BICKMBAIOTCA B IOJIb3Y TOTO, KTO
ABJISIETCSI MEHEE 00ECIIEYEHHBIM U ONIPENIEIISIIOTCS] OHU B TBEPJIOM IEHEKHON CyMMe.

Cratps 85 CK [II® 3akpemiieT mnpaBO Ha IMOJYyYEHHE  AJIMMEHTOB
HETPYAOCIHOCOOHBIX, HO YK€ COBEPIIEHHOJETHUX AeTed. OJHAKO 3aKOH HE COICPKUT
OTpe/ieNICHUI TOHATUN HETPYAOCHOCOOHOCTH U HYXIAAEMOCTH. B KaKJOM KOHKPETHOM
ciliy4yae, HUCXOlId U3 OOCTOSTENbCTB JI€Ja, BOINPOC O TOM, SBIAETCS JH JHIO
HETPYAOCIOCOOHBIM WIIM HYKJAIOLIMMCS B IOMOIIM peliaercs no-pazHomy. Kak npasuro,
HY>KJIaIOIIUMCS IPU3HAETCS JTULO JOXO0J, KOTOPOTO HHKE MPOKUTOYHOr0 MUHUMyMa. Ho
HYKJIAIOIIUMCSI MOXET OBITh U TOT, Y KOIO JJOXOJ PaBeH MPOKUTOYHOMY MUHUMYMY UITU
naxe Oonbine ero. Hampumep, MHBaIUABI HECYT JOMOJHUTEIBHBIE PACXO/bl HA JICUCHUE,
MTOCTOPOHHUI yXOJ, MEIUKAMEHTBI, CIIeI0BATEIbHO, UM TpeOyeTcsl OOJbLIE CPEACTB AJIs
00eCIeueH s HOPMAJILHOTO CYLIECTBOBAHHUS, 10 CPABHEHHIO C HHBIMH JIUIIAMH. 2

HetpynocnocoOHOCTh, Kak MpaBWiIO, CBs3aHAa C 3a00JICBAaHUSMH, MOBJICKIITUMU
MHBAIMAHOCTh. [lOpsiIOK W ycnoBUsi TpHU3HAHUS JIMIA WHBAJIMIOM ONpEHeNseTcs B
cootBetrcTBUM ¢ [loctanosnenuem IlpaButensctBa PD ot 20 deBpans 2006 roga Ne 95,
[ToMuMO MHBaIUAOB K HETPYJAOCHOCOOHBIM TAKKE MOKHO OTHECTH JIOJI€H MEHCHOHHOTO
BO3pacTa: sl )KeHIUH — 60 set, 1 Myx4uH - 65 et (c 1 auBaps 2019 roga).

Taxxe crout ormeruts MHeHue E.II. Bypmo xoTopeiil mpeanaraer yCTaHOBUTH B
3aKOHE HMHYIO KaTErOpUIO COBEPIICHHOJETHUX JHUI, MMEIOUIMX IPaBO Ha MOJy4YEHUE
anuMeHToB. K HUM OTHOCATCS COBEPILIEHHOJIETHHE [JE€TH, IOJIyYArOIIUEe BBICILIEE
npodeccruoHalibHOEe 00pa3oBaHus MO OYHOM (hopMe Ha MepUoj] TaKOro OOydeHHs, HO HE
ctapiie 23 jgeT. To CBsA3aHO ¢ TEM, YTO, HECMOTPS Ha JOCTHUXeHUEe peoeHkoM 18 jeT, oH

elie MOKET HE MMETh CTAaOWJIBHOTO JI0XOJa Ha YyJIOBIETBOPEHHE CBOMX IMOTPEOHOCTEH.

! Byraesa D.C., XencakoB A. B. Cemeiinoe npaso Poccuiickoii Menepaunn: YueGHO- METOAMUECKOE ocobue. Biiapukaskas,
2016. C. 154.
2 CoGpanue 3akoHomatenscta Poccuiickoii Menepanun. 1996. Ne 1. Cr. 16.
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[Tomydyenue BbICHIEro 0Opa30BaHUs SABISETCS JAOBOJBHO 3aTPaTHBIM: OIUIaTa OOYy4YEHUs,
NUTaHUE, OIUlaTa MPOXKUBAHMS, TPAHCIOPTHBIE PACXOMAbl, IOKYNKa HEOOXOAUMBIX
y4eOHHMKOB ¥ KaHIEIAPUH 1 T.11.1

B poccuiickomM ceMeHOM TIpaBe IUCKYCCHOHHBIM XapakTep HOCHT BOIIPOC O
BO3MOXHOCTH TPEJOCTABICHUS POJIUTEIAMHU AJTUMEHTHBIX CPEJCTB COBEPIICHHOJIETHUM
JeTsIM, OOYJaroIIMMCsl B CPEHEM HWJIM BBICIIEM YYEOHOM 3aBEJCHUHM IO OYHOH (dopme
o0yueHus.

CymiecTByeT MHEHHUE, YTO COBEPUICHHOJETHUN PEOCHOK IOJKEH OO0ecreuuBaTh

cebs CaM, a €CJIM OH XKCJIaCT YUUTBLCA, TO O6y‘{eHI/I€ MOJKCT IIPOUCXOOUTDL Ha 3a0YHOM WJIU

TV CTaHIIMOHHOU dbopmax oOy4eHus, HO HE Ha OYHOM.
Ho CYILIECTBYIOT u Ipyrue TOYKU 3peHUsL.
B cBoux paborax Kocoa O.1O. OTMEUYAET, YTO «POCCHUMCKOE CEMeNHoe

3aKOHOJATEILCTBO HE MpEeAycMaTpUBaeT BO3MOXKHOCTH COXPaHEHHUs NpaBa Ha alUMEHTHI
32 COBEPIICHHOJETHUMU TPYJIOCIOCOOHBIMH JI€TbMH, Ja)XE €CIId OHHU IPOJOJIKAIOT
00yYeHHE U HE MOTYT caMHU 00eceunBaTh ce0s CPEACTBAMH K CYLIECTBOBAHUION. 2

Ha nmannyro mnpobOiemy ykaspiBaeT Takxke XycHeTauHoBa JI.: «Bo3MOXXHOCTH
COXpaHEHUsl MpaBa Ha AJMMEHTHI 32 COBEPIICHHOJETHUMHU TPYAOCIOCOOHBIMHU JIE€THMH,
JaXXe €cClIM OHM TMPOJOJDKAIOT OOydeHHWE B BBICIIEM Y4Ye€OHOM 3aBEJCHUU, HE
npeaycMoTpeHa. be3  mocTaTodyHBIX  CpeNCTB  HA  OmjlaTy  oOy4yeHwus, JETH,
BOCIHUTHIBAIOIIUMUCS  TOJIBKO OJHUM W3 POAUTENEH, YacTO OKa3bIBAOTCA B
3aTPYJHUTEIILHOM TOJIOKEHUU U HE MOTYT 0€3 COOCTBEHHOrO J0XOJa CaMOCTOSATEIBHO
peanu3oBaTh MpaBo Ha 00pazoBaHue».’

Kanurosa O.B., pa3aensisi TOUKy 3peHUsI YKa3aHHBIX aBTOPOB, YCTAHABJIUBAET, YTO
«HE00XOIUMOCTh IOJIy4YEHUS MaTEPUATBHOU MOJIIEPKKHU oT poauTenen
COBEPIIICHHOJICTHUMH TPYJIOCTIOCOOHBIMHM J€THbMU CBS3aHA C TE€M, YTO B COBPEMEHHOM
00111eCTBE JOCTIKEHUE IKOHOMUYECKOM CaMOCTOSITEIbHOCTH YacTO MPOUCXOUT TMO3/IHEE

AOCTHXKCHHUA COBCPIICHHOJICTHUS. He wumes ImpaBa Ha IIOJIY4YCHHUC aAJIMMCHTOB, JCTH,

! Bypno E.I1. OcHOBaHus BHITLIATH AIMMEHTOB COBEPILEHHOJIETHUM JIETAM 110 3aKOHOaTebcTBY P® // TIpoGensl B
poccuiickoM 3akoHoaarenbctse. 2014. Ne3. C. 69.

2 Kocosa O.10. IonsATHe 1 BUIbI aIUMEHTHBIX 00s13aTenseTs. Biagusoctok, 2001. C. 103.

3 Xycuernunosa JI. [IpaBo Ha aIMMEHTBI COBEPIIEHHOIETHAX TPYAOCIOCOOHBIX JIETEH, 00yUaroIMxcs B By3e // 3aKOHHOCTS.
Ne 3.2009.
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BOCIIUTHIBAIOIIMECS ~ TOJBKO OJHMM W3  POOUTENEH, OKa3blBAOTCS B  MEHEE
NPUBWIECTUPOBAHHOM IOJIOKEHHH, YEM T€, KOTOPBIE PACTYT B IMOJHON cembe. bpems ux
coJiep>kaHusi BO BpeMsi 00ydeHus mocie 18 JeT moJHOCThIO JIOXKHUTCA Ha TUIEYH OJIHOTO,
TOJIBKO COBMECTHO C HHUMH IPOXKHUBAIOMIETO POAUTENSA, YTO BPSA JIM MOXKHO IMPU3HATH
CIIpaBeIIUBBIM».

Tak, aneuIUOHHBIM OmIpenesicHueEM MEXIypedeHCKOro TOpPOJICKOTrO Ccyaa
KemepoBckoit 001aCTH OTMEHEHO pelIeHUE MUPOBOTO CYJIbU I'. MeXTypeueHCK, KOTOPHIM
ObLT yIOBJIETBOPEH UCK, MPEIBSIBICHHBIN COBEPIICHHOIETHUM PEOCHKOM K CBOEMY OTILY,
O B3BICKAHUU aJJMMEHTOB, U IPUHSATO PelIeHUE 00 OTKa3€ B UCKE.

ITpu paccmoTpenun nena ObLIO ycTaHOBiIEHO, yTo Mcten oOydaercs B 11 kiacce
TUMHa3MH, MPOKUBAET C MATEPbI0 M HAXOJUTCS Ha €€ WxAMBEHUU. OTel OKa3bIBAETCS
MaTEepUAIbHYI0 TOMOIb HeperyisipHo. Cybs, COCNABIINCh HA IMOJOKEHUS MOANYHKTa 1
nyHkTa 2 cratb 9 @enepanbHoro 3akoHa ot 17 nekadps 2001 r. Ne 173-D3 «O tpynoBbix
neHcusix B Poccuiickoit ®epepauum», CcOrjJacHO KOTOPBIM — HETPYAOCHOCOOHBIMU
NPU3HAIOTCS HE TOJIBKO WHBAJIWAbI, HO M JUIa, oOydaromuecs IO JHEBHOU (opme
oOy4eHus B Bo3pacTe A0 23 JeT, a TaKKe NPUHSIB BO BHUMAHKHE MATEpUATIbHOE MOJI0KEHHE
CTOPOH, B3bICKQJI ~QJIMMEHTBI B pa3Mepe OAHOTO MPOKUTOYHOTO MHUHHUMYMA,
yCcTaHOBJIEHHOTO i jereid B KemepoBckoi obsactu. Cyna anesuisiuOHHOM MHCTaHIUU
000CHOBaHHO OTMEHWJI pelieHue MUpPOBOro cyabu. B moanmynkre 1 myHkra 2 cratbu 9
®enepansHoro 3akona oT 17 mexadbpst 2001 r. Ne 173-®3 «O TpydoBBIX NEHCUAX B
Poccuiickoi denepannny COHEPKUTCS MepEUYCHb JINIIL, OTHOCSIINXCS K
HETPYJIOCTIOCOOHBIM YJIEHAM CEMbU yMepiiero kopMmuibiia. OJHAKO, KakK MPaBHIBHO
yKa3aj CyJl aneJUIlUOHHOW MHCTaHIIMY, TTOJIOKEHUSI JAHHOW HOPMBI 3aKOHA, HA KOTOPYIO
CChUIAJICS CyJl TEpPBOM MHCTAHIMM TPU B3BICKAHUM C OTBETYMKA AQJIMMEHTOB, HE
PErYIUPYIOT CEMEWHO-IIPABOBBIE OTHOIICHMS MEXYy COBEPIICHHOJETHHUMH JE€TbMH H

poauTensaMu.?

! Kanutora O.B. [paBoBas npupo/ia MEXaHW3Ma aIMMEHTHPOBaHHs B ceMeliHOM npase Poccuiickoit @eneparyu: aBToped.
KaHA. opuf. Hayk. M., 2010. C. 55.

2 AnennsamuoHHOE oIpenenenre MexkaypedeHcKoro ropoackoro cyaa Kemeposckoii obmactu ot 15.05.2014 no nemy Ne 2-
1398/2014 [Dnextponnsiii pecypc]. — Joctyn u3 CIIC «Koucyiaprant [Lntoc» (nata obpamienus 24.09.2018 r.).
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JlanHble aBTOpBI OTMEUArOT LenecoodpasHocTh 3akperuieHus B CK PO Hopwmbl, B
COOTBETCTBUM C KOTOpPOW OyIeT IpelycMaTpuBaTbCsi BhIIIaTa aJUMEHTOB Ha
COBEpIICHHOJIETHUX HYXKJIAIOUIMXCA JIEeTeH, MOJydyaroluX BhIcIIee MpodeccrnoHalbHOe
oOpa3oBaHue 1O OYHOU popmMe OOydeHHUSI.

Ha nam B3risia, cliefyeT COrjacuThCs C JaHHBIM MHEHHUEM U MPENJIOKUTh BHECTH
n3mMeHeHus B cT. 85 CK P®, 1onoyiHKUB €€ MyHKTOM 3 CIIEIYIOUIEr0 COAECPHKAHUS:

«TpynocnocoOHbIE COBEPIICHHOJIIETHUE JETH B BO3pacTe A0 23 JIeT, HOoJydarouue
BhICIIIEe TIpoecCHoHanbHOEe 00pa3oBaHue Mo OYHOM GopMe oOyueHusi, UMEIOT MPAaBO Ha
NOJIyYeHUE B CyA€OHOM MOpPSAKE AIMMEHTOB OT CBOUX TPYIOCHOCOOHBIX POJIUTENEH,
o0anarmux He0OXOIUMBIMU JUISI 3TOTO CPEICTBAMMI.

Cornacno ct. 86 CemeitHoro koaekca P® B ciiydae OTCyTCTBUSL corjlamieHUs 00
yIjiaTe allMMEHTOB WM MPU HATUYUU UCKIIOUYUTEIbHBIX OOCTOSTENIBCTB Ha KaXKIOrO U3
poauTeneld CyaoM MOXXET OBITh BO3JIOXKEHA OO0S3aHHOCTh HECTH JOTOJTHHUTEIHHBIC
pacxozbl Ha pebeHka. K MCKIIIOUNTENbHBIM 0OCTOSTENIBCTBAM MOYKHO OTHECTH TSIKEIYIO
00J1€3Hb, HEOOXOUMOCTh B MOCTOSIHHOM YXOJI€, YBeUbe M Jpyrue oOcTosTenncTBa. B
KOKIOM KOHKPETHOM ClIlydae CyA CaMOCTOSITENIbHO —OMpeeNseT, SBIAIOTCA U
COOTBETCTBYIOILIME 0OCTOSTENIBCTBA UCKIIIOUNTENbHBIMU WM HET. Ho mpu 3ToM cynebHas
MPaKTHUKa HUCXOAUT M3 TOTO, YTO B JAHHOW CTaThe HE MOTYT UCHOJHATHCS TpeOOBaHWA,
CBSA3aHHBIE C OIIATOM 00ydYeHHs peOeHKa B TOM MM MHOM y4eOHOM 3aBeieHuH.

Tak, pemenue cyna r. HoBoro Ypenros AMAO no rpaxagaHckomy paeny Ne 2-
303/2017-2 sBnsieTcs MOATBEPKIACHUEM JaHHOW cUTyanuu. Mcrer oOpaTuiics ¢ UCKOM K
OTBeTYMKY O B3bICKAHUH JIOMIOJHUTENIBHBIX PacxXo10B. B 000cHOBaHMHU CBOMX TpeOOBaHUMN
Ucteny ykazana, uro ot Opaka ¢ OTBETUMKOM HMeEETCS PEOCHOK, KOTOPBIN SBISETCS
CTYJIEHTOM M0 O4YHOM (opMe 00yuyeHHus BBICIIETO0 MPO(ECCHOHATBLHOTO YUpEXKACHHS, B
CBSI3M C 3TH OH He paboTaeT M HYXKJaeTcsl B MaTepualbHOM mojajaepkke. YToObl OMIaTUTh
oOydeHue peOeHKa U CHSTh KWJIbe €My, OHa B3sJia KpeauT Ha cymmy 150000 pyOneii. B
cyneOHoM 3acenanuu Mcren nomguepkHysia, 4To 00sS3aHHOCTh MO 00ECTIEYEHUIO PEOCHKOM
MOJIyYEHUs BbICIIErO MpodeccnoHanbHOro 00pa3oBanus JeKUT ¢ OTBETYMKOM paBHasd, a

HCO6XOI[I/IMOCTB MOJIYYCHHA JaHHOTO O6p3.30BaHI/I$I, ABJIACTCA OCHOBAHUEM AJIA B3bICKAHUA

! Jlorynos JI.A. B3bickanue anumenTos // FOpuauuecku mup. 2000. Ne 2. C. 56.
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JOTOJIHUTENIBHBIX pacxoAoB. OIHAKO CyJ MOCYUTAJ TaHHBIE JOBOJBI HECOCTOSITEIbHBIMU,
Tak kak 4. 2 c1.63 CK P® mnpemycmaTpuBaeT OO0S3aHHOCTh POJUTENECH OOECIEUUTH
MOJIYyYEHHE CBOMMM JETbMH TOJIBKO OCHOBHOrO 00IIero oOpa3oBaHMs, TO €CThb
oOpa3oBaHus Ha 0a3e IeBATH KiaccoB 1 1-neTHeit cpeaHeit o0eo0pa3oBaTeIbHOM MIKOJIBI.
Cyn oTkaszayl B YJOBJIETBOPEHUM HCKa, HE MPHU3HAB pacXoAbl Ha OOy4YEHUE B BBICIIEM
y4eOHOM 3aBEICHUH UCKITIOYUTEIIBHBIMUA 00CTOSATEILCTBAMMU.

B3pocnbie TpynocnocoOHbIe NETH JOHKHBI COEPkKATh CBOMX HETPYIOCHOCOOHBIX
HYX/TAIOMUXCs B MOMOIIM ponuteneii u 3aborutbess 0 Hux (cr. 87 CK P® u cr. 38
Koncturymmuu P®). K HeTpyaocmocoOHBIM MO BO3pacTy OTHOCATCS MaTh, JOCTHUTIIIAS
Bo3pacta 60 jeT u 0Ten-65 jer, a Takke poauTenau — uHBau el | u |l rpynmsl.

Hcnonuenne 00S3aHHOCTU JETHMH MO COJIEPKAHUIO CBOMX HETPYJOCIOCOOHBIX U
HYKJAIOLIUXCA POAUTENEH BO3MOKHO:

- B IOOPOBOJILHOM TIOPSIZIKE;

- M0 COIJIAIIEHUIO CTOPOH, 3aKJIOYEHHOMY B MHUCHbMEHHOM BHUJI€ M HOTAapUAIbHO
YAOCTOBEPEHHBIM;

- B Cy1ecOHOM MOpSIJIKE.

Pazmep allMMEHTOB, B3BICKMBAEMbIM C Ka)KJIOTO W3 JETECH, ONPEACNSACTCA CYyAOM C
YYETOM MATEPUATBHOTO M CEMEWHOTO TOJIOKEHHS POJUTENIEH W JeTed. B3bickaHue
QJTUMEHTOB TMPOUCXOJUT TOJBKO B TBEPION JACHEKHOW CyMME W TOJMJIeKAT BBIILIATE
€XKEMECSIYHO C MOCIEAYIONIECH NHICKCAIIUEN.

Ecnu panee poautenu ObUIM JIMIIEHBI CBOMX POJUTENBCKUX TIpaB, a TaKxke
VKJIOHSUTHCh OT BBITIOJTHEHUSI CBOUX DPOJUTEIBCKUX OOS3aHHOCTEH, W CyJOM JlaHHOE
MOJIOKEHUE OyeT YCTAaHOBJICHO, TO COBEPIICHHOJICTHHUE JIETH MOTYT OBITh OCBOOOXKICHBI
OT yIUIaTHI AIMMEHTOB CBOMM HETPYAOCIIOCOOHBIM HYKIAFOLMIUMCSA POAUTENAM.

[ToMUMO B3BICKAaHMSI QJIMMEHTOB COBEPUICHHOJETHUE JETH TaKXKe JOJIKHBI
y4acTBOBaTh B JOMOJHUTENBHBIX pacxojax Ha poauteneit (cr. 88 CK P®). Ilopsmok
yIjiaThl JAHHBIX PACcXOJ0B MOXKET OBITh YCTAaHOBJIEH IO COIVIAIICHUIO CTOPOH WM I10
peumieHuo cyaa. JleTu MOTryT HECTH JOMOJHHUTENbHbIE PacXoAbl MO PEIICHUI0 CyJa B

cliydyasx.

! Heuaea A.M. Cemeiinoe npaBo: yueGHoe nocobue ay1s Gakanaspos. M., 2012. C. 237.
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A) mpu OTCYTCTBMM 3a00Thl COBEPLICHHOJETHHUX JAETEH O HETPYIOCIOCOOHBIX
pOIUTENSAX;

b) mpu Hanmu4YMKM HCKITIOUNTENBHBIX OOCTOSATENBCTB, MOBJICKIINX HEOOXOIUMOCTDH B
JOTIOJIHUTENBHBIX pacxoaax (Tsokenast 00JIe3Hb, yBEUbE U JP.).

[Topsinok HeceHus TOMOJHUTEIBHBIX PAaCXOJI0B KaXJbIM M3 COBEPUICHHOJETHUX
JIeTell W pa3Mep HUX ONPENENSIOTCA CYAOM C YYETOM MAaTepHAIbHOIO U CEMEMHOro
[IOJIOXKCHUSI POJMTENEH M JAETeW, M JPYruX 3acily’)KMBAIOIIMX BHUMAaHUSA HHTEPECOB
CTOPOH, a pa3Mep TAKKE ONPENEIISIETCSA B TBEPAOU JEHEKHONU CYMME.

Takum oOpa3oMm, MOXXHO cJelaTh CJIEAYIOUIME BBIBOABI IO aJTUMEHTHBIM
00s13aTeILCTBAM POAUTENICH U JETEH:

1)  HecoBepiieHHONETHUE NIETH MMEET NMPaBO HA IOJyYECHHE COJACPIKAaHUS OT
CBOMX POJMUTENIEH U IPYTHUX YWICHOB CEMbU B IOPSAJIKE U pa3Mepax, KOTOPbIE YCTaHOBJICHBI
B pazzene V CemeitHoro kojekca PO.

2)  CoBepIlICHHOJICTHAE HETPYAOCIOCOOHBIC JIETH MMEIO MPaBO HA IOJyYCHHE
QIMMEHTOB OT CBOMUX POJAUTEIEH TOJIBKO, €CIM OHM HE MOTYT MOJY4YUTh paboTy WiIH
ABJISIFOTCS. MHBAJIMJAMU, YTO TOATBEPKIAAETCS MEANKO-COLMATIBHON IKCIIEPTU30M.

3)  CoBepIlCHHOJICTHHE TPYIOCIIOCOOHBIC IETH JIOJDKHBI COJEPIKATh CBOMX
HETPYJIOCIOCOOHBIX HYKIAIOMIMXCA B MOMOIIM POAMTENIEH U 3a00TUThCS O HUX. [[aHHas
00s13aHHOCTB peycMoTpeHa cT. 38 Konctutynuu P® u 3akpennena B cr. 87 CK PO.!

CyliecTBYIOT HE TOJIbKO aJUMEHTHbIE OOSI3aHHOCTU pOJUTENIed U JeTed, HO U
ANMMEHTHBIE 00S3aHHOCTU CYNPYTOB, COCTOSIIMX B Opake, Tak U ObIBIIMX cynpyroB. OHu
TaKXKe SBIAIOTCS CyObekTamMu ceMmeilHbix mnpaBooTHoumeHuit. B CK P® 3akpemiena
00513aHHOCTh CYIIPYTOB MOAJIEPKUBATh OPYT Ipyra MaTepHalibHO, B CIyyae, €CJIM TaKOro
HE TMPOUCXOAUT CYNpyraMm NPeAOoCTaBIsAeTCS BO3MOXHOCTh TpeOOBaTh  BBIIIATHI
QJIIMMEHTOB B CyZI€OHOM MOPsIZIKE.

K ycnoBusiM, mpu KOTOPBIX MOXET OBITh pPEATM30BAaHO MPaBO Ha MOJIyYEHUE
ATMMEHTOB B CYJI€OHOM MOPSAKE OTHOCUTCH:

o CocrosiHuE CyNpyroB B 3apEeTUCTPUPOBAHHOM OpaKe;

! Tapacenkosa A.H. TIpaBoBhie acleKThI ceMEMHBIX OTHOLIEHHIA: OTBETHI HA BOMPOCH! M KoMMeHTapuu. Beimyck 13. C. 64.
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o OTtcyTcTBHE MEXAY Cynpyramu corjauieHusi o0 yrsaTe aluMEHTOB, PaBHO
KaK ¥ OTCYTCTBUE B OpauyHOM JIOTOBOPE COOTBETCTBYIOIIUX YCIOBU;

o HetpynocmnocoOHOCT, U HYXAa€MOCTh CyNpyra WM CYNpPYrd yKa3zaHa B
3aKOHE, KaK MMEIOIIHE MPaBO TPeOOBATh yIIAThl AIMUMEHTOB;

o Hanmuumne y cynpyra-oTBeTyuka HEOOXOJIMMBIX CPEACTB I OKa3aHMS
MaTEPUAILHOM IIOMOIIY APYTroMy Cympyry.t

Peann3oBath paBo Ha MMOJyYEHUE ATMMEHTOB MOTYT CJICIYIOIINE JINLA!

. HetpynocrnocoOHsIi HyXaaromuiics cynpyr (B TOM 4ncIie ObIBIINA);

. Xena (B ToM yrciie ObIBINIAST) B TIEPHUOJ OCPEMEHHOCTH U B TCUCHUE TPEX JIET
CO JHS poXkaeHHs peOeHka. J[aHHoe mpaBo 00YCIOBIEHO OCOOBIM COCTOSIHUEM KEHIIMHBI
B JJaHHBIN MEPUOJ, €€ OOBEKTUBHO CYILECTBYIOMIEH TOMOIHUTEIBHON MOAJEPIKKE, B TOM
yycie W MarepuanbHOM. OIHAKO B 3aKOHOJATEIBCTBE €CTh MPOOEN, KOTOPHBIM
3akimouaercst B ToM, uto CK P® He Hazgenser cynpyra npaBoM TpebOBaTh MaTepualbHON
NOJJIEPKKU y OBIBIIEH CYNpyTd, Ja)k€ B CIydae €CJIM OH OCYIIECTBJISIET BOCHUTaHHUE U
YXOJI 32 HOBOPOK/ICHHBIM peOEHKOM B BO3pacTe JI0 TpeX JieT. Mbl mosaraeM, 4To AaHHBIN
npo0et SBJIsIeTCsl HECIPABEIMBBIM, TaK KaK OBIBIIUI CYNpPYyT TakKe MOKET HYK/IaThCs B
MarepuanbHo mnopaepxkke. Konctutyuus PO o0sa3piBaeT 000MX poOAUTENEH HECTU
OTBETCTBEHHOCTh MO cojepkaHuto pedenka. Cemelnbli kojekc P® o00s3aHHOCTD
COZEpKaTh JETEH, MPOKUBAIOIIUX COBMECTHO C POIMTEISIMHU, TAKXKE B PaBHOU Mepe
BO3JIAraeT Ha 0OOUX POIUTENEH.

Henb3s He cornacuthes ¢ mHeHueM H.B. ConoBbeBa «...B CHUTyallMu, KOTJa JETH
MPOKMBAIOT B YUPEXKACHUM I JEeTed, OCTaBIIMUXCSA 03 MONEYeHUs pPOIUTEINIeH,
00S3aHHOCTh ILUIATHTH AJMMEHTHI BO3JIaraeTcsl Kak Ha OTIA, Tak M Ha MaTh».’ B manHOM
CJIy4yae 3aKOH HUCXOAUT U3 IIPABOBOI'0 PABEHCTBA CYNPYIOB.

[lo Hamemy MHEHHUIO HaubOoJee TOYHbIE MPOTHUBOPEUUS IO JAHHOMY BOIPOCY
n3noxun T.B. lllepmenb, KOTOPBIM OTMEYaN «IIPUHIIMIT PABEHCTBA CYNPYTrOB BOILIOLIEH B

psane crareit Cemetinoro kojekca P® (ct. ct. 31, 32, 33 - 39 u ap.). BMecte ¢ TeM MOXKHO

! Anexcwit I1.B., Ierpor U.B. Cemeiinoe npaso. M., 2013. C. 132.

2 CanoxnukoBa T.A. AlMMEHTHEIE 003aTENLCTBA CYTIPYTOB U ObIBIIKMX cynpyroB // Cemeiinoe u xuuiiHoe npaso. 2015, Ne
1.C.3.

3 Conorbena H. B. IIpaBoBoe peryanposanue alMMEHTHBIX 00s13aTenseTB B PO // McnonrurensHoe npago. 2010. Ne 2. C. 10.


http://login.consultant.ru/link/?req=doc&base=RZR&n=162644&rnd=203AF7F970D26ADA4A1386C3B3AEAFA9

61

HAWTU HEMAaJI0 MCKIIIOYEHHWH W3 AaHHoro npuHuumna. Hanbonee sipkuii mpuMep H3JI0KEH
ct. 89 CK P®: nmpaBo TpeboBaTh MpPEeAOCTABICHUS AaJTUMEHTOB B CyJACOHOM MOPSJIKE OT
APYToro cympyra, o0iaaiomnero HeoOXoUMBIMU JIJIsl 3TOTO CPEICTBAMU, UMEET JKEHA B
nepuoJ; OEpeMEHHOCTH U B TEUEHHE TPEX JIET CO JHS POXKIAEHUs 0011ero pedenka. B cBs3u
C dYeM YCTaHaBIIMBAaETCS TPOOET B 3aKOHOAATEIBCTBE, KOTOPBIC TMPOSBISETCS B
OTCTYIUICHUH OT TMPHUHIIMIIA PABEHCTBA CYIPYTrOB B CEMbE W TMPEIOCTABICHHE CYIPYTY
(My>Ky), OCYIIECTBIISIONIEMY YXOJ 3a OOIIMM pPEOECHKOM 10 JOCTHUXKEHUS UM TpEeX JIeT,
npasa TpeGOBATh BBHIILIATHI ATMMEHTOB Ha CBOE COEpKaHue». !

CTOUT COIIACUTHCSI C MHEHUEM YUYEHBIX U, UCXOJS U3 U3JI0KEHHOTO, Mpe/IaraeTcs
BHECTH M3MeHeHMs B a03. 3 m. 2 cT. 89 m ab63. 2 m. 1 ct. 90 CK P®, nomonHuB MX
CEAYIOIIMM 00pa3oMm:

1)  «KeHa B mepHoa OCPEMEHHOCTH WJIM CYIpPYT, MPOXKUBAIOUIMA C OOIIUM
HECOBEPIICHHOJIECTHUM PEOCHKOM JI0 TOCTHKEHUS PEOCHKOM TPEXJICTHETO BO3PACTay;

2)  «ObIBIIMH Ccynmpyr wWid ObIBIIas JKEHAa B MEpPHOA OEpPEeMEHHOCTH,
MIPOKMBAIOIINI C OOIIMM HECOBEPIICHHOJETHUM PEOEHKOM 0 JOCTHKEHUS PEeOSHKOM
TPEXJIETHETO BO3PACTay.

. Hyxnarommiics cynpyr (ObIBIIWI), OCYIIECTBISIOMUNA YXOJ 3a OOIIMM
peOCHKOM - MHBAJIMIOM JI0 JOCTHKCHHS PEOCHKOM BO3pacTa BOCEMHAIIATH JIET WM 3a
o0muM peOCHKOM-MHBAIMAOM C JAeTcTBa | rpymmel. B oTowyme oT mpeaplaymero
OCHOBAHMSI TI0 TAHHOMY OCHOBAHHUIO TIPABO HA MOJYYEHUE aJTUMEHTOB UMEIOT KaK ObIBIIIas
’KEHA, TaK ¥ OBIBIINN MYK.

. HYKJAIOINNCS CyNpyr, JOCTUTIINN ITIEHCUOHHOTO BO3pacTa HE MO3JHEE 4YeEM
gyepe3 TMATh JIET ¢ MOMEHTa pPAacTOpKeHHs Opaka, ecliu CYNpyru COCTOsUIM B Opake
JUTATENIbHOE BpeMs. Bompoc o IIuTenbHOCTH Opaka pa3periacTcsi Cy0M MPUMEHUTEIBHO
K KOHKPETHOU CUTYyallHH.

Cyn MoxeT ocBOOOAUTH Cyrpyra (OBIBIIETO Cympyra) OT 00sS3aHHOCTH COJEpKaTh

APYTOro HETPYAOCIOCOOHOIO HYXAAIOIIErocs CyIpyra Wi OrpaHUYUTh 3Ty 0053aHHOCTb

! llepurens T. B. ITpuHIMI paBeHCTBA IPaB CYIIPYTOB: TEHE3NUC U HEKOTOPBIE IPOGIIEMBI €10 PEAIM3AINN B COBPEMEHHOM
cemeiinoM npaBe Poccun // Pocceniickas roctumms. 2010. Ne 7. C. 28.
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ONPEAECTIECHHBIM CpOKOM. Takoe pelieHue BO3MOXHO TMPU HAJIUYUM  CICAYIOUIUX
00CTOSATENIbCTB:

- €CJIM HETPYIOCIMOCOOHOCTh HYXKJIAIOUIErocsi B IMOMOIIM CylIpyra BO3HUKIA B
pe3yabTare 3JI0ynoTpeOeHUs] CIUPTHBIMU HAlUTKAMHM, HAPKOTHUYECKUMHU BEIIECTBAMU
WJIU B PE3YJIbTAaTE COBEPILICHUS UM YMBIIUICHHOTO PECTYIICHHUS;

- B CJTy4ae HEMPOIODKUTEILHOCTH MPEeObIBAaHUS CYIIPYTOB B Opake;

- B CWJIYy HEJIOCTOMHOTO IIOBEJICHHS B CEMbE CyNpyra, TPEOYIOIIETrO BBIIIIATHI
aJTMMEHTOB.

AJUMEHTHl Ha HYKIAIOMIETOCs HETPYAOCMOCOOHOTO CyIpyra B3bICKMBAIOTCS B
TBEPJION JIEHEKHON CYMME €XKEMECAYHO, KOTOPask ONPEAEISIETCS ¢ YIETOM MaTEPUATIBLHOTO
U CEMEWHOro MOJIOKEHUS CYINPYroB, a TakXKe JPYrux, 3acily>KUBAIOIIUX BHUMAHUS
00CTOSITENBCTB. Y CTAHOBJICHHBIN pa3Mep aJIMMEHTOB MOXKET OBITh MU3MEHEH MO Mpochle
OJIHOTO U3 CYIPYyroB (YMEHBIIICH WJIH YBEIIUYECH).

AJUMEHTHBIE 00s3aTeNIbCTBA MOTYT BO3HUKATh HE TOJBKO MEXKIY POAUTEIISAMH U
JIETbMHU, CYNpyraMu W OBIBIIMMHU CYNPyTamMH, HO U MEXIYy APYTMMH YJ€HAMU CEMbH
(anmMMeHTHBIE 0053aTEILCTBA BTOPOM OYEPEIN), KOTOPHIE SBIISIOTCS TAK)XKE yUYaCTHUKAMH
CEMEUHBIX MPABOOTHOIIIECHUM. Takune AJIMMEHTHBIC 00s13aTeNbCcTBA HOCSAT
BCIIOMOTATEJIbHBIA XapaKTep, TaK KaK BO3JIAraloTcsl TOJIBKO B CIydae HEBO3MOXKHOCTHU
TIOJTYYEHHUS COIEPKAHMS OT JIUL, BXOJALINX B IEPBYIO OUepeb.

[ToMuMO anMMEHTHON OO0S3aHHOCTH POAUTEICH W JIETEH, CYIIECTBYET TaKxkKe
00s13aHHOCThH MO ATMMEHTaM:

1)  bBparbeB u cecrep;

2) baOymiek, aeaymiek u BHyKOB,;

3)  OtumMma, Ma4Yexu ¥ MaChIHKOB, MMa4CPHII;

4)  ®aKTHYECKUX BOCIHUTATENCH 1 BOCITUTAHHUKOB.

CoBeplilleHHOJIETHUE OpaThsi M CECTpbl 00s3aHBI  COJACPKATh HE  TOJIBKO

HCCOBCPIICHHOJCTHUX 6paTBCB N CCCTCP, HO U COBCPIICHHOJCTHUX, €CJIM OHU:

1 Ka6pimer O.A. JInuHble ¥ MMYIIECTBEHHBIE PaBa 1 obs3anHocTH cynpyros. CI16., 2010. C. 45.
2 Kankumesa H.Y. Vicnionnenue cy1e6HOro peleHus 1o aluMeHTHbIM o0si3aTenbetam // FOpucr, 2003. Ne 18. C. 35.
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1)  HetpymocnocoOHbI (TO €CTh SBISIOTCS MEHCHOHEPAMU WM WHBaNUIamMu 1,2,
3 rpymnmsl);

2) Hyxnmarotcst B momomu;

3) He wmoryr mnojy4uTh coOJepaHHE OT CBOHMX TPYJIOCIIOCOOHBIX JETEH,
CymnpyroB (OBIBIIKUX CYIPYTOB) WIIA POTUTEINCH.

[Ipy >TOM COBEpIICHHOJETHHE TPYAOCHOCOOHBIE OpaThss W CECTPBI JIOJKHBI
o0nagaTh HEOOXOJIMMBIMU CpEACTBAMHU JUIsl YIJIaThl aJMMEHTOB. Pa3dmep u mopsaox
YIUIaThl AJIMMEHTOB Ha OpaThEB U CECTEP MOXKET OBITh ONPEAEIICH COIMIAIIEHUEM CTOPOH,
3aKJIF0Ya€MbIM B COOTBETCTBUHU C IPaBUIIaMH, MpeaycMOTpeHHbIMU CcT. 99—105 CK (1. 1
cr. 98 CK).!

Cratbsa 94 CK P® 3akperuser, 4To alMMEHTHAs 00sA3aHHOCTb JEIYIIKU U 0a0yIIKH
[0 COACpKAHMIO BHYKOB aHAJOTMYHAa aJIMMEHTHON OO0S3aHHOCTH TPYAOCIOCOOHBIX
COBEPILEHHOJIETHUX OpaTheB M CECTEpP MO COAECPKAHUIO CBOMX HECOBEPIICHHOJETHHX U
HETPYAOCHOCOOHBIX COBEPIIEHHOJETHUX OpaTheB U cecTep. OO0s3aTeNIbHBIM YCIOBUEM 10
ATMMEHTHBIM 0053aTeNIbCTBAM JEAYIIKA M 0aOyIIKM BHYKaM SIBJISETCS HAJIMYHUE Y HHUX
HEOOXOAMMBIX CPEACTB JUIsl yIUIaThl aluMEHTOB. ConepxaTh BHYKOB IO 3aKOHY — 3Ta
00513aHHOCTh KaK TPYJIOCIOCOOHBIX, TaK U HETPYAOCTIOCOOHBIX JeayIeK 1 0a0yIIek.

HaunGosniee yacTbiM MOBOJOM 711 OOpaIlleHUs B CyJl C TPEOOBAHHEM O B3bICKAHHUH
ANMMEHTOB C OpaTheB M cecTep, ACAYIIKA U 0a0yIIKu peOeHKa SIBISIOCh HEHCIOJHEHUE
pOIHUTENEM TOrO PEGEHKA PEIIEHNS O B3BICKAHUM aJTUMEHTOB.

Hanpumep, mMupoBbsiM cynbeir CyxosioKckoro paiioHa CBepasioBCKOi 00jacTu
PaccMOTPEHO JENI0 MO0 MCKYy MaTepd HECOBEPIIECHHOJETHEr0 peOeHKa K ero JAeAylIKe U
6aby1IKe 0 B3BICKAHUH AJIMMEHTOB Ha pebeHka. B 00ocHOBaHME CBOETO TPeOOBAHMUS UCTEIT
yKa3ajia, 4TO CbIH OTBETYMKOB - OTEll peOEHKa CBOIO OOS3aHHOCTh MO COAECP>KAHUIO
JI0YepHU HE BBITIOJHSAET, UMEET OOJBIIYI0 3aJ0JKEHHOCTh 0 aTUMEHTaM, TIPUBJICKAJICS K
YTOJOBHOM OTBETCTBEHHOCTHU 3a 3JI0CTHOE YKJIOHEHHE OT YIJIAThl AJIMMEHTOB, OJIHAKO HE
TPYJIOYCTPOMJICS, HAa y4eTe B LIEHTPE 3aHATOCTH B KayecTBE 0e3pabOTHOTO HE COCTOMT,

OTBCTYHUKHU XKC O6HaI[aIOT AO0CTATOYHBIMH CPCACTBAMU IJIA COACPIKAHUA BHYUYKH. 3a09YHBIM

1 MoxeT 1 poJiTeNL OTKAa3aThes OT MOJTyUeH s ATMMEHTOB Ha pebenka? // A30yka npasa: 3J1eKkTpoH. xypH. 2018.
2 Byraesa D.C., Xencakos A. B. Cemeiinoe npaso Poccuiickoit ®enepanuu. Bnagukaekas, 2016. C. 154.
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pElIeHMeM MHUPOBOTO  CYAbH, OCTAaBICHHbIM ©0€3 H3MEHEHHUs amneJUISIUOHHBIM
onpeneneHrueM CyXOJ0KCKOTO TOPOJCKOro cyla, TpeOOBaHUS HMCTIA OCTaBJICHBbI 0e€3
YAOBIETBOpPEHUsA. MHUPOBOW Cy/bs, NPUMEHUB IMPU PaA3PEIICHUH CHOpA TMOJOKEHUS
nyHKToB 1 u 2 crarbu 80, myHkrta | crtatem 81, cratem 94 CK P® u ycraHOBUB, 4TO
HECOBEPIICHHOJIETHSSI UMEET 000MX POAUTEINICH, KOTOPBIC TPYIOCITOCOOHBI U B COCTOSTHHH
ee cojlep)KaTh, OTEI[ HECOBEPIICHHOJETHEH OO0s3aH MO PEIICHHUIO CyAa YIIauuBaTh
QTMMEHTBI, MpPUIIENT K BBIBOAY O TOM, YTO MpeaycMOTpeHHbIX ctaTbed 94 CK PO
OCHOBAaHHM JUIsI BO3JIOKCHHUS OOS3aHHOCTH TIO COJEpPKaHWIO peOeHka Ha 0alymKy u
NENYUIKy HEe uMeeTcs. Takod moaxon SIBISETCS MPAaBHIbHBIM, MOCKOJBKY, MO CMBICIY
yKa3aHHbIX BBIIIE HOPM 3aKOHA B MX CHUCTEMHOW B3aUMOCBSI3H, aJIMMEHTHBIE
00s13aTeNbCTBA JEAYIIKA U 0a0yIIKK SIBJISAIOTCS aJIMMEHTHBIMU 00s3aTEIhLCTBAMU BTOPO
ouepea U BOSHUKAIOT TOJBKO B CIy4ae HEBO3MOXHOCTH (TO €CTh 10 YBaXKUTEIHHOU, HE
3aBUCALIEH OT pPOJUTENEN NpPUYMHE, BBUAY OTCYTCTBUSA OOBEKTUBHOW BO3MOKHOCTHU
COJIEpKaTh CBOMX JIETEW) IMOJYYEHHs] BHYKaMH COJIEpKaHUS OT CBOUX poaurtenend. To
00CTOSITEILCTBO, UYTO OTBETYMKH OOJIAJAIOT JOCTATOYHBIMH CpPEICTBAMH, YTOOBI
COJIEpKaTh BHYUYKY, 0€3 YCTAHOBJICHUS OOCTOSTEIbCTBA HEBO3MOXKHOCTH MOJYYCHUS
colepkaHusi OT poautTesned B cwiny nosoxkeHuid cratbu 94 CK PO He sBisercs
OCHOBaHHUEM JIJIsl BO3JIOKEHHS] HA OTBETYMKOB TaKOM 00g3aHHOCTH. .

Cornacho cT. 96 CK P® nuiia, ocyniecTBistone pakTuiueckoe BOCIIUTAHUE U YXOT
HECOBEPIICHHOJETHUX JIETe HMMEI0 MpaBO TpeOOBaTh MPEACTABICHHUE COJEPKAHUS OT
TPYAOCTIOCOOHBIX BOCIUTAHHUKOB, JOCTUTIIMX COBEpUIEHHOJETUs. Takoe mpaBo y
(hakTHYeCKUX BOCHHTATENICH MPUOOpPETAETCs, €CJIM OHM HE MOTYT MOJYYUTh COJICp’KaHUE
OT CBOMX TPYIOCIIOCOOHBIX JIeTel Wi cynpyra (ObIBLIETrO cynpyra).

3aKOHOM YCTAHOBJICHBI TOJIBKO JIBa OCHOBAHHUSI OCBOOOKICHHS] BOCITUTAHHUKOB OT
TAHHOU 00S3aHHOCTH:

1) ¢akTHYeCKHEe BOCIHTATCIIA COACPIKAIH M BOCIHUTHIBAIA HECOBEPIICHHOJCTHUX

JIETEH MEHEE IISTH JIET;

! Broserens Bepxosroro cyna P®. 2015. Ne 7.
2 CobGpanue 3akoHoatenscTa Poccuiickoii Menepanun. 1996. Ne 1. Cr. 16.
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2) OHM BOCHHUTHIBAIM U COJEPKAJIM HECOBEPIICHHOJETHUX JETel HeHaAJIexKalluM
oOpaszom (Hampumep, YHHKEHHE, T0JI0]1, HEIOCTATOK 3a00THI U . ).

Corunacho 1. 3 ct. 96 CK P® onekyHbl, MONEYNUTENH, & TAKXKE IPUEMHBIE POAUTENN
HE BIpaBe TpeOOBaTh Yy BOCHUTAHHUKOB cojepxaHusi. DakTUYECKUMH BOCIUTATEISIMU
MOTYT OBITH JIFOOBIE JIUIIA, B TOM YHCIIE HE CBSI3aHHBIE C PEOCHKOM HUKAKUM POJICTBOM.

Crateas 97 CK P® saBasercs enuHctBeHHou crtathedl B CK P®, B koTOpoii
3aKOHOJIATEIh HEMOCPEICTBEHHO PETYIUPYET OTHOILICHUS MEXIY OTYMMOM, MAauexoul H
a4epUIEH, TaCBIHKOM. !

Tak, nmynkt 1 ct. 97 CK P® ycraHaBiauBaeT MpaBO HETPYAOCITOCOOHBIX
HY)KJAIOIIMXCSd B MATE€PUAJIBHON TMOMOIIM OTYMMY M Maudexe TpeOdoBaTh YIUIATHI
QIMMEHTOB OT TPYAOCHOCOOHBIX COBEPIICHHOJETHUX MACBIHKOB M MaJIYEPHI], KOTOPHIX
OHU BOCIUTBHIBAIA M KOTOPBIM MPEAOCTAaBISUIM cojepkaHue. OT4uM M Madexa HMEIOT
npaBo TpeOOBaTh AJIMMEHTHI B CiIy4ae, €CJId OHHU JMIIEHBl BO3MOXHOCTH TMOJy4YaTh
COJIep’)KaHUE OT CBOMX COBEPILEHHOJETHUX TPYIOCHOCOOHBIX JI€Tell WM OT CYIpPYIOB,
OBIBIIIKX CYIIPYTOB.

Cyn Takkxe BIpaBe OCBOOOIWTh TACHIHKOB W MAJUEPHIl COACPKATh OTUMMA U
Mauexy Ha TeX )K€ OCHOBAHHUSAX, KOTOPBIE IIPEILYCMOTPEHBI ISt BOCIIUTAHHUKOB. >

Mb1  paccMOTpenu BCe alMMEHTHBIE 0053aTebCTBA YYACTHUKOB CEMEMHBIX
MIPABOOTHOLIEHUH.

B3bickaHue amMMEHTOB B CyJeOHOM TOpSAIKE MPOUCXOJUT HAa OCHOBAaHUU
Cewmeiinoro koaekca PO u @3 ot 2 oktsa0ps 2007 roga Ne 229-03 «O6 uCNOTHUTETEHOM
IPOM3BOACTBEN.>

B3bickaHue aquMEHTOB B MEPBYIO OYepeab MPOM3BOAUTCSA W3 3apaboTka M (WJIIH)
MHOTO J0Xxo0/a JoJbkHMKa. CHavalla yCTaHaBJIMBAeTCs MeECTO paboThl, y4eObl, MECTO
MOJIyYEHHUsI TICHCUM WJIM MHOTO J10XOJAa JOJKHHMKA, a 3aTeM BBIHOCUTCSI TIOCTAHOBIJICHUE
Cyl1Ie0HOTO MPUCTABA-UCHOJHUTENS 00 OOpallleHUH B3bICKAHUS Ha 3apabO0THYIO IJIaTy U

(vwn) uHBIE OXO0/AbI JoJKHUKA. [lo 00memy npaBuily yaepxaHue ¢ 3apabOTHOM IUaThl U

! lemuues A.A., Becconos B.A., I'onosanosa O.B. Cemeiinoe mpaso. M., 2014. C. 165.
2 Jlemuues A.A., becconos B.A., I'onosanosa O.B. Yka3. cou. C. 167.
3 CobGpanue 3akoHoatenscTa Poccuiickoii Menepaumn. 2007. Ne 41. Cr. 4849.
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(w1M) HMHOrOo JO0XO0Ja IUIaTeNbIMKa aJMMEHTOB Ha OCHOBAHMM HCIIOJHUTEIHLHOTO
JOKYMEHTa HEJIOJKHO MpeBbIaTh Oosiee 70 MPOIIEHTOB HAa HECOBEPIICHHOJETHUX JIeTen
3apabOTHOM IJIaThl M MPUPABHEHHBIX K HEH TUIaTeXeH.

[Ipu HemoctaroyHOoCTU 3apabOTHOM TMIaThl W (WJIM) MHOTO J0XO0Ja JIOJKHHUKA
QIIMMEHTHI MOTYT B3bICKUBATHCS C ACHEKHBIX CPEJICTB, HAXOAUIMXCA Ha cUueTax B OaHKax
U UHBIX KPEIWUTHBIX YUPEKICHUAX, a TAaKK€ W3 JICHEKHBIX CPEICTB, NMEPENAHHBIX IO
JOTOBOpaM KOMMEPUYECKUM M HEKOMMEPYECKHM OPraHU3alUsAM, €CIH TOJIBKO OHHU HE
Mepenuii B UX COOCTBEHHOCTh, a TakKe, B KpallHeM ciy4yae, BO3MOXKHO oOOpalieHue
B3bICKAHHSA Ha JII000€ UMYIIECTBO IUIATENbIIMKA AJMMEHTOB, Ha KOTOPOE IO 3aKOHY
MOYET OBITh 00paIleHo B3bICKanue. !

Takum o0pazoM, clieyeT OTMETHTb, YTO CO3/JaHHE CEMbU MpPENIoiaraeT HaIudue
IBYX CyOBEKTOB CEMEWHBIX NMPAaBOOTHOLIEHUIN — poauteneil u nereil. Kpome Hux, B cembe
MMEETCS MHOIO JPYIMX pPOACTBEHHUKOB. AJIMMEHTHBIE 00s3aTeNIbCTBA BO3JIAaraloTcs Ha
BCEX YYaCTHUKOB CEMEMHBIX NMPABOOTHOLIECHUM C LIEJBIO 3AIIMTHI IIPAB U MaT€PUAIBHOM

IMOOACPIKKHU ,Z[GTGI;'I " HYKOAIOIHUXCA COBCPIICHHOJICTHUX I'PaK/IdH.

! Typeesa B.A., Cazanosa C.B. HacrosnbHas kuura cyae6Horo npucrtapa-ucnonuurens. M., 2017. C. 557.
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3AK/IIOYEHUE

B pesynpTaTe mpoBeneHHOTO HCCienoBaHUS Obuld CHOPMYIHMPOBAHBI CIEAYIOLIUE
BBIBO/JIbI:

1. YuuTeiBasi ~ OCHOBHBIE  XAPAKTEPUCTUKM  CEMEHWHOro0  IpaBa  Kak
CaMOCTOSITEJIBHOM OTPACIIA IIPaBa, MOXHO JaTh CIEAYIOLIEE ONPEACIICHUE CEMEHHOMY
NnpaBy — CaMOCTOSITENIbHAsI OTPacCib MpaBa B CUCTEME POCCUMCKOTO IpaBa, 00Jagaromas
OTIpEICTICHHONW CHEeIU(PHUKON, UMeroas OCOOBIi METOJ TMPAaBOBOTO PEryIHpPOBAHUS
(ocoboe coueTaHue METOJOB — UMIEPATUBHO-/I03BOJICHHBIN), COOCTBEHHBIE LIEIU
MIPaBOBOTO PETYIMPOBAHMUSI, ONPEACIISIONias OCHOBHbIC MPUHIMUIBI (Havyalia) CEMEUHOTO
3aKOHOJIATEIbCTBA, U SBISIIOLIAsACA OOJaaTeNIbHUIIEH B HalW4ue KOAU(PHUIIMPOBAHHOIO
akta — CeMelHOTrO Kogekca PO.

2. HeobOxonumo paszpabotaTh W 3akpenuTh Ha (enepasbHOM  YpOBHE
HOPMATHBBI, KOTOpbIE OyayT 3aKpervisiTh HEOOXOJMMOCTh B YBEIWYCHUU KOJIMYECTBA
cylel u cyieOHBIX Y4acTKOB B cyObekTax PD. A Taxxke mpu BpeMEHHOM 3HAYUTEIHHOM
YBEJIMYEHUM KOJMYECTBA JIeJ Ha OJHOM CYJE€OHOM y4acTKe JONYCTUTh UX IMepefady Ha
IpYro CyneOHBIM y4yaCTOK B  TOpSAKE, MPEIYCMOTPEHHOM MPOIECCyabHBIM
3aKOHOJIATEIBCTBOM, TO €CTh MO MOCTAHOBJIEHUIO BBIIIECTOSIIETO cyaa. TakuMm oOpa3om,
Oyner o0ecrneyeHo rapaHTHPOBAHHOE 3aKOHOM MPAaBO I'paKJaH Ha CyAeOHYIO 3alIuTy B
YCTaHOBJICHHBIE 3aKOHOM CPOKH.

3. Crour oTMETUTh, YTO (QOPMBI U CHOCOOBI 3alIUTHI CEMEHHBIX IpaB
pazHooOpaszabl. OOBeAMHEHHBIC SAMHON IEJIbI0 3alIUTUTh MpaBa YYaCTHUKOB CEMEHWHBIX
MPaBOOTHOIICHU Bce (DOPMBI M CHOCOOBI 3aIMTHl CEMEUHBIX MPaB O0Pa3ylOT EIUHYIO
IEHTPAJIM30BAaHHYIO CHUCTEMY, BO TJlaB€ C TJIaBHBIM KOHCTUTYIMOHHBIM MPUHITUIIOM IO
3allUTe TOCYAapCTBOM MAaT€pUHCTBA, JETCTBA U CEMbHU.

4, MHorue mnpakTUYecKue paOOTHUKM  CYUTAIOT, YTO OYEHb BaXHO
yperyJaupoBaTh BOMPOC O TOM, K KOMIETEHIUH KaKOTO CyJa OTHOCSITCS HCKOBBIC
TpeboBaHUs O pacTopkeHuu Opaka. Hu 3akoHomarens, Hu BepxoBHbii cyny PO He
MOSICHSIFOT, Kak OBbITh MCTIy, KOTJJa OCHOBAaHMS JUIsl MPEIbSBICHUS HCKA MO €ro MECTy

JKUTCIILCTBA OTCYTCTBYIOT, @ OTBECTYHUK HC MMCCT MU HU pa3y HC MMCJI MCCTA JKUTCIIbLCTBA U
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umyiiecTBa Ha tepputopun PO. Kak cneictBue, BBISABISETCS MPoOEN B IPaskJaHCKOM
poliecCyalbHOM 3aKOHO/IATENbCTBE, TAK KaK MCTIIA JTUIIAIOT ITpaBa 0OpaTUTHCS C UCKOM B
cyn, nockoiibky B TJ1. 3 I'TIK P® Takoii cya BooOIiie He onpeiesieH.

B cBsi3u ¢ 3TUM mpelcTaBiIsAeTCS HEOOXOJUMBIM KOHKPETU3MpoBaTh 4. 4 cT. 29
I'TIK P®, nonoysHUB €€ MyHKTOM CIEAYIOLIETO COACPHKAHMUS:

«Ucku o pacropkeHun Opaka MOTYT MPEABABIATHCA TaKXKE B CYJ MO MECTY
KUTEIbCTBA UCTLA B CIy4asixX, KOTrJa MPU HEM HAXOJUTCS HECOBEPUICHHOJETHUN WJIU IO
COCTOSIHUIO 3JI0POBbS BbIE3] MCTLA K MECTY KMUTEIbCTBA OTBETYMKA MPEICTABISETCS IS
HErO 3aTPyJHUTEIIbHBIM, WM €CIIM OTBETYMK HHUKOIZA HE HMMEJ MECTa KUTEIbCTBA U
umyiectsa B Poccurickon denepanum.

S. Pacropxenne Opaka - O4eHb 3HAYMMBIN MPOIECC B JKU3HU MHOTHUX JIFOJIEH,
MO3TOMY MPABUJIBHOE pEUICHHE BO3HUKAIOIIMX BONPOCOB M MpoOJIEeM IyTeM
YCTaHABJIMBAaHMSI KOHKPETHBIX U UCUEPIBIBAIOIINX HOPM MOXKET 0KAa3aTh BaXKHOE BIUSHUE
Ha OBIBILIMX CYINPYTOB, @ TAKXKE HA UX HECOBEPLICHHOJETHUX JETEH, HE3aBUCUMO OT TOrO,
rje Obu1 pacToprHyT Opak — B cyae win 3AICe.

6. AHanu3 cyfeOHOM NpPakTUKH CBUAETEIbCTBYET O TOM, YTO MO BOIPOCY O
B3bICKAHMM AJIMMEHTOB HAa HECOBEPLICHHOJIETHUX JETed HMEETCS HEIOCTaTO4YHas
TeopeThueckass pa3zpaboTka MaTepHUabHO-TIPABOBBIX aCMEKTOB. B  cloxuBIIMXCS
yCIOBUSIX HeoOXxoauMma dYeTkas ¢opmynupoBka no3uiuu BepxoBHoro Cyaa P® mno
paccmarpuBaeMoMy Bompocy. Ho Hambonee pacnpocTpaHEeHHBIM Ha MPAKTUKE SIBISETCS
IIEPBBIN CIIy4al, COCTOAIIMM B TOM, YTO POKIEHUE BTOPOIO, TPETHETO M MOCIEIYIOIIMX
JeTEN HE ABJISAETCS OCHOBAHUEM JUIsl CHUKEHHUSI pa3Mepa aJTMMEHTOB.

B cBs3M C 3TUM MOXHO NpeMIOXHUTh A0NoJHUTH 1. 2 cT. 81 CK P® myHkTrom
CIEAYIOIIETO COAEPKAHUSA:

«Pa3mep aTux nosnelt MOXXeT OBITh YMEHBIIEH WM YBEIMYEH CYJOM C y4eTOM
MAaTEpUAIBHOTO WJIM CEMEMHOTO MOJIOKEHUSI CTOPOH M MHBIX 3aCITy>KUBAIOIIUX BHUMAHUS
00CTOSITENBCTB, HO HE HUXKE MPOXKUTOYHOTO MUHUMYyMa, YCTAHOBJIEHHOTO B CYOBEKTE
Poccuiickoit @enepannu, Ha TEPPUTOPUA KOTOPOTO PEOSHOK TIPOKUBACTY.

7. Hekoropsle aBTOpbl OTMEUaroT lejaecoodpa3HocTh 3akperuieHuss B CK P®

HOpMBI, B COOTBCTCTBHU C KOTOpOﬁ Ha COBCPIICHHOJICTHUX HYXKIAOMINUXCA z(eTeﬁ,
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MOJTy4aroIuX BhICIIee MpodeccHoHabHOE 00pa3oBaHHWE MO OYHOM dopme Oo0ydeHwus,
OyIlyT B3BICKUBATHCS AJIAMEHTHI, 10 OKOHYAHUSI UMH O0OY4YCHUSI.

Ha nam B3riisf, ciemyeT COrJacuThCs ¢ TAaHHBIM MHEHHUEM W TPEJIOKUATh BHECTH
n3MeHeHus B CT. 85 CK P®, nonoysiHUB €€ MyHKTOM 3 CIEAYIOLIETO COACPHKAHMUS:

«TpymocrocoOHbIE COBEPIICHHOJICTHUE JETH B BO3pacTe 10 23 JET, MOIyJaroIue
BEICITICEe TIpodeccroHaIbHOEe 00pa3oBaHue MO OYHOUM (opme 00ydeHHUs, HMEIOT TIPaBO Ha
MOJIydeHHUE B CYJACOHOM IMOPSJKE AJIMMEHTOB OT CBOUX TPYJIOCIOCOOHBIX POJUTENICH,
00JagaronMX HEOOXOAUMBIMHE JIJISI ITOTO CPEACTBAMI.

8. Co3nganue ceMpH MpearnojiaraeT HajJudue JABYX CYOBEKTOB CEMEHHBIX
MIPAaBOOTHOIIICHUN — poauTeNeld u nerel. Kpome HUX, B ceMbe MMEETCS MHOIO JIPYTHUX
POJICTBCHHUKOB. AJIMMEHTHBIC 00s3aTENhCTBA BO3JIATAlOTCSI HAa BCEX YYACTHUKOB
CEMEHWHBIX MPABOOTHOIICHUH C IIEJIBIO 3allIUTHI ITPaB U MaTEePHAIBHOM MOAACPKKHU AeTeH 1

HYXIAIOIMNUXCA COBCPIICHHOJICTHUX I'PaXX/IaH.
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