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BBEJAEHUE

AKTyallbHOCTh TEMbl HCCIEIOBaHMS OOYCIOBJI€HAa TEM, 4YTO JIOOOMY
YEeJIOBEKY IMOHSTHE CEeMbU OJIM3KO TMO-CBOEMY, KaXKJbIH YEIOBEK SBIISICTCS
MpeCTaBUTENIEM CBOEH poaoBoi rpymmbl. CeMbsi Hanbosiee BaXKHBIM COLUATIbHBIN
WHCTUTYT,  O0JajarouMii  KOHKPETHBIMM  (YHKIIUSIMH:  BOCIIUTATENIbHAS,
COLIMATIM3UPYIOIIAsl, 4 TAKYKE BOCIIPOU3BOISIIIIAS.

3HAYUTENBbHYIO YaCTh BPEMEHU KaXK]Ibli YEJIOBEK MPOBOJUT B OKPYKEHUHU
cBoell cembu. VIMeHHO ceMmbsi, Ha MEpBBIX 3Tanax (OPMUPOBAHUSA JIMYHOCTH
YeJIOBeKa, TOMOTaeT €My MOHUMATh CBOM MOTPEOHOCTH, YBJICUCHUSI, HUHTEPECHl U
XapakTep. 3adacTyl0 HWMEHHO CEMbsl CTAHOBUTCS YacTbi0 HAMOOJIEe KPEMKUX
COIMAJIBHBIX CBSI3€M B )KM3HM YEJIOBEKA, 4 TAK)KE OKA3bIBAIOT CUJILHOE BO3JACHCTBUE
Ha JIMYHOCTh YEJIOBEKA!

- KoMIIIEKTYIOT ri1aBHBIE HHTEPECHI TUYHOCTH;

- Bo3zneiicTByI0T Ha MOTPEOHOCTH YETOBEKA, a TAKXKE €ro JKeJIaHus;

- OKa3pIBalOT MOMOUIb JJIS1 Pa3BUTHUS U CTAHOBJICHUSI KaK JIMYHOCTH,

- OKa3pIBalOT BIMSHUE HA COIMAIM3ALMIO JIUYHOCTH, NMPUBUBAIOT 3HAHUS O
MOpaju, OOIIECTBEHHBIX IIEHHOCTSX, a TAK)KE O HOpMaXxX MOBEICHUS] B KOHKPETHOM
0O11IeCTBE.

B cembe cyiiecTByeT MHOKECTBO BUJOB OTHOILIEHUH, UTO ITOIPa3yMEBAET 3a
co0oll pasnmuuyHble BUIAB KOMMYyHUKamuii. Hampumep, 3T0 MOTryT OBITH
B3aHMMOOTHOILIEHUS MEXAY MY>KEM U )KEHOM, a TAK)KE MEXIY A€TbMU U POJAUTEISIMA
n uHble. KirOueBbIM NPU3HAKOM CEMBU SIBJISIETCS BO3MOXHOCTHh KaXKJIOTO YJIEHA
CEMbU HMMEThH PA3JUYHBIE COLMAIBHBIE POJM BHYTpPH OAHOM cempu. Hampumep,
MaJieHbKas JI€BOYKA MOKET OBITh OJHOBPEMEHHO JOYKOHW, BHYYKOH, CECTpOM,
IJIeMSHHUIEH.  Jl[aHHO€ MNpOSABIEHHWE JHMYHOCTH B PA3HBIX POJISIX IOMOIaeT
chopMHpOBaTh JIMYHOCTH C 0OJIee MHOTOTPAaHHBIMU KadecTBaMu. B Hacrtosmee
BpeMsi B CEMbE CYIIECTBYeT HauOoyiee pPa3HOOOpa3HOE KOJUYECTBA PpOJIEH,
MMOCKOJIBKY MPOU30LLIA U3MEHEHHUS MO3UIMK KAaCATEIIbHO YYaCTHsl KaXKJI0ro YieHa

CEMbU B XO3SIMCTBEHHOW JXW3HM ceMbu. Hampumep, Teneppr MyX)YMHA MOXKET



CJIIEIUThH 32 JJOMOM, BOCIIUTHIBAThH JETEH, B TO BpeMs KaK JKCHIUHBI 9acTO CTaJIA
MPEAOYUTATH Kaphepy.

Bo Bce nmepuobl pa3BUTHS ITUBUIN3AIAA TIPEAMIOYTCHUE OTIaBaJIOCh CEMBE,
KaK KJII04YeBOMY (haKTOpy pa3BHTHs 4YelOBeUecTBa. B HacTosIiee BpeMs 1IEHHOCTh
CEMbH, KaK OCHOBa JUII pa3BUTHSA OOIIECTBA, a TaKKE €ro CTAOWIBHOCTH B
HACTOSIIIIEM, CYIIECTBYET B HOPMAaTHBHO-TIPABOBBIX aKTaX MHOXECTBA CTpaH.
KitoueBast 11e1b JaHHBIX JIOKYMEHTOB 3aKIIOUaeTCs B OXpaHE W Pa3BUTHH
WHCTUTYTa CEMBH, & TAK)KE BEJICHUE WHTCPHAIIMOHATLHON CEMEHHOM IMOTUTHKH.

3a mocnemHee BpeMsi B OOIIECTBE MPOU3OIUIA COOBITHS, KOTOPBIE
OTPUIATEIPHO CKA3aJUCh HA YCTOMYMBOM TIOJIO)KCHHHM CEMEHHOTO HWHCTHUTYTA.
JanHblid  GakT BBIHYIWI MHOXKECTBO TOCYJapCTB HAWTH HOBBIC ITYTH IS
IIPEOI0JICHUS TIEJI0T0 Psija CIIOKHMBIIHMXCS IpoosieM. biaromaps aToMy, ObLT CO3/1aH
Kypc Ha (OpMUPOBAHHE CEMEHHOMW IMOJINTUKH, TJIABHOM IIEJIbI0 KOTOPOU SIBIISCTCS
COXpaHEHHE IEJIOCTHOCTH CeMEe, NX 0JIaronojaydue u colraibHas 0€30MacHOCTb.

Korma peur uzmer o ceMeWHBIX MHCTHTYTaxX, TO TJaBHBIMH CYObEKTaMU
JAHHOTO THUIIA MPABOOTHOIICHUH SBISIOTCS BCE YJIEHBI CEMbH: 0a0YIIKH, ASAYIIKH,
POJIUTENH, MYX U JKE€Ha, IETU U UHbIE.

Taxum o0pazom, misg rpaMOTHOW U 3PHEKTUBHOM pabOTHI TPaKIaHCKOTO
OOIIECTBa, BBINICTIEPEUYUCICHHBIE CYOBEKTHI CEMEMHOrO0 WHCTUTYTA, OJDKHBI
PUIEPKUBATHCS 3aKOHOJATEIHFHO YCTAHOBJICHHBIX MOPSIKOB U TIPABOBBIX HOPM.

Cembsi siBIsieTCS OJHOW W3 Hambojee CII0XKHOOPTaHW30BAHHBIX CTPYKTYP
oOIIecTBa, MOCKOJIBKY OHa CoueTaeT B cebe B3aMMOJEHCTBHE BCEX OTpacieu
KU3BHENEATEILHOCTH YeJoBeKa. TakWe, KaK OSKOHOMHUYECKHE, COIMAIbHbIC,
MOJUTUYECKHE, CEMEHHBIC.

B cBete Hamrero mcciaenoBaHus BaKHO TO, YTO CEMEHHBIE MTPABOOTHOIICHUS
M WX 3alliTa BBHITIOJHACTCS «B TMPOIECCE U TyTeM WCIOJHEHUS HOPM
(YHKITMOHUPYIOMIETO  3aKOHOJATENbCTBA, IMOCTAHOBICHHA TOCYAapCTBEHHBIX
OpraHoOB, TPEIIMONATAIONMINX MPUMEHEHWE KOHKPETHBIX MEp  IPaBOBOTO
BO3JICHCTBHSI JII1 BOCCTAHOBJICHWS HAPYNICHHBIX TPaB WA HWHTEPECOB»

[[TuemmaeBa, ABanecosa, c. 103].



OxpaHa ceMbH NOHUMAETCS KaK OXPAHSEMBbI WHCTUTYT CEMbH, TOBOPS
WHA4e, ONPEAECICHNUE PA3INYHON OTBETCTBEHHOCTH, HOPM, CaHKIMK. C Halllell TOUKH
3peHHs], COJEp)KaHHE OXpaHbl OYE€Hb OJM3KO K HOPMATUBHOM JAESATEILHOCTH
rocyJapcTBa, KOI/ia yCTaHABIMBAIOTCS TPAHUIIBI 00sI3aHHOCTEH U MpaB CYOBEKTOB,
a TakKe TapaHTHUH COOJIIOJIEHUS TaKOBBIX, 4YTO, OE3yCIIOBHO, KacaeTcsi W
BO3MOXHOCTH OOpaIlleHUs 3a 3aUUTOM.

CemeiliHble TIpaBa rpaxjaaH, Ha clydail WX HapYIICHUS, JOJDKHBI OBITh
oOecrieueHsl cpencTBaMu 3auThl. CyObeKTUBHOE MIPABO, MPEOCTABICHHOE JIUILY,
HE HAJICJICHHOE OT €r0 HapyIICHUS] HEOOXOIMMBIMHU CPEJCTBAMH 3aIUTHl ITO —
«JIEKJIAPaTUBHOE MPABO» B 3aKOHE OHO XOTh M MPOBO3IJIAIIEHO HO, €CIIM OHO HE
o0ecreyeHo TOCYyAapCTBEHHOW MPaBOOXPAHUTEIBHON MOANEPKKOM, OHO MOMKET
OBITh PaCCUUTAHO TOJBKO Ha IOOPOBOJBLHOCTD YBaXKEHUS €T0, CO CTOPOHBI YJICHOB
obmiectBa. U, B cuity 3Toro, mpruoOperaeT xapakrep — MOPajJbHO 00ECIeYEHHOTO
[IpaBa, OCHOBAaHHBIM TOJIBKO HAa CO3HATEJIBHOCTh TpaXJaH U aBTOPUTETA
rOCyJ1apCTBEHHOM BJIACTH.

OOBEeKTOM  HACTOAIIETO  HCCIAEAOBaHUS  SABIAETCS  COBOKYITHOCTH
[IPAaBOOTHOILIEHUH, KOTOPBIE BO3HUKAIOT IPU CEMENHBIX OTHOLICHUSX.

[IpenmeTom ucCcaen0BaHUS BBICTYIIAIOT OCHOBOIOJIATArOLIUE IMPUHIUIIBI U
HOPMBI I[paBa, COAEPXKAIMECs] B CEMEUHOM, I'Pa)XJaHCKOM 3aKOHOJATEJIbCTBE U
JIPYTUX HOPMATHBHO-TIPABOBBIX AaKTaX, KOTOPBIE PEryIUpYIOT OOIIECTBEHHBIC
OTHOILIEHNS, BOSHUKAIOIINE B CEMEUHBIX MPABOOTHOLICHUSX.

[lenp wWccaenoBaHMs  3aKIOYEHA B KOMIUIEKCHOM — PacCMOTPEHUH
0COOEHHOCTEH U BUJIOB CEMEUHBIX MPABOOTHOIIICHUH.

[TocTraBneHHas ueab JOCTUTAETCS IOCPEACTBOM PELICHUS CIEAYIOIINX 3a/1a4:

- PaccMOTPETH MOHITUE U CYIITHOCTh CEMENHBIX IPABOOTHOILLICHUI;

- V3YUYHUTh IPU3HAKU CEMENHBIX ITPABOOTHOLICHUN;

— J1aTh XapaKTEPUCTUKY CYNPYKECKUX MPaBOOTHOIIEHUN;

— MIPOAHAIN3UPOBATh JIETCKO-POAUTEIILCKUE MPABOOTHOUIEHHUS W HX

0COOEHHOCTH;



— MIPOBECTH AHAJIN3 TMPABOOTHOIICHUW, BO3HUKAIOIIUX MPU MPUHATUU
pebeHKa Ha BOCITUTAHUE B CEMBIO;

- BBISIBUTh IIPABOBBIE MPOOJEMBbl U MEPCIEKTUBLI PA3BUTHUSI CEMEIHBIX
IIPaBOOTHOLLIEHUH.

MeTo0JIOTHYECKYI0 OCHOBY palOOThl COCTAaBWJIM JTUAJICKTUYECKUN U
JIOTUYECKUN METO bl MO3HAHUS, (DYHKIITMOHATBHBIN U CUCTEMHBIN IMOJX0/IbI, a TAKXKE
pAl 4YaCTHO-HAYYHBIX METOAOB: MCTOPUYECKUM, KOHKPETHO-COLMOJIOTUYECKUH,
CpPaBHUTEIBHO-TIPABOBOM, (HOPMaIbHO-JIOTUYECKUH U APYrue METOJbl HayYHBIX
HUCCJICJOBAHU.

HopMmaTtuBHyto  OCHOBY  wuccienoBaHusi  coctaBisieT  KoHcTuTyuus
Poccuiickoii @enepanuu [Koncturynus P®], I'paxnanckuii Kogeke Poccuiickoit
®denepanvn  [['paxknanckuii  kogaekc P®], Cemeitnbiii Komekc Poccuiickoi
deneparun [Cemeiinbiii kogeke PD], a Taxke psa Apyrux HOPMATHBHO-TPABOBBIX
akToB Poccuiickon denepanuu.

Teoperndeckoil OCHOBOW HaydyHOW pabOTHl MMOCTYXKHJIM TPYABl TaKUX
OTEYECTBEHHBIX yueHbIX Kak: [TuenunneBoit JI.M., ABanecoBoil A.A., Muxainosa
N.A., Casunoii B.C., Jlapuna A.1O., Jlapunoii T.IO., TpanesnukoBa M.M.,
HuroBuu JI.B., Benukoknagosa M.IO., BemukokmagoBa T.II., 3emmoBoit O.C.,
Binagumupckoro-byganosa M.®., HeuaeBoit A.M. u Jip.

Crpyktypa paboThl TpeJICTaBICHA BBEICHHEM, JBYMS TJIaBaMU C

naparpadamu, 3aKITI0OYECHUEM U CITUCKOM UCIIOJIb30BAaHHOM JTUTEPATYPHI.
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1. OBIIIAS XAPAKTEPUCTUKA CEMEMHBIX ITIPABOOTHOIIIEHUI

1.1 TIOHATHUE U CYITHOCTH CEMEMHBIX ITIPABOOTHOIIIEHUI

CoBpeMeHHBI TNEepuojA  pPa3BUTHS CEMENMHOTO TMpaBa B Pocculickoil
deneparnuu 03HaMeHOBaH TpuHsATHEM 8 nekabps 1995 roma [NocymapcTBeHHOM
Hymoii HoBoro CemeliHOro kojekca P®, KOTOpBIM BCTYNHWI B JACHCTBHE Ha BCEU
tepputopun Poccuiickoit @enepanuu ¢ 1 mapra 1996 roga. OH ctan yeTBepTHIM
KOAU(DUITUPOBAHHBIM ~ aKTOM, PETYJUPYIONIUM CEMEWHBbICE TPABOOTHOIICHUS,
KOTOPBIN MPOJIOIKAET AECUCTBOBATH C YYETOM BHECEHHBIX B HErO IMOMPABOK IO
HACTOSIIIEE BPEMS.

B ornuuune ot cBoux mpeamectBeHHUKOB, CeMmelHblid kojieke Poccuiickoi
denepaliii B CBOEM COJICPKaHUU 3aKPETIT IUCITO3UTUBHYIO HAMPABIEHHOCTH MPU
pPEryJIMPOBAaHUM CEMEHHBIX NPaBOOTHOLICHUH. [IOABISIOTCS HOBBIE HHCTUTYTHI
CEMEMHOro npasa, TAaKHE Kak:

- OpayHbIil TOTOBOP;

- corjaiieHue o0 yrsaTe aliMeHTOB;

- JIOTOBOP O MPUEMHOM CEMbE U IP.

[Tpouzonum oTaenbpHbIC H3MEHECHHS U B MHCTUTYTE Opaka: Opak MOKeT ObITh
3aperucTpupoBaH B JIIOOOM oprane 3arca Ha Tepputopuu Poccuiickoit @enepanuu
u 0e3 cBumereneil (panee Opaku PETUCTPUPOBATUCH TONBKO B MPHUCYTCTBUH
CBUJIETENICH U TOJIBKO MO MECTY JKHUTEIhCTBA JIMII, BCTyMawomux B Opak). Jluma,
BCTyMawmme B Opak, BIEpPBbIE B CHIIy CBOEr0 cTaryca HpUOOpenau MpaBo Ha
OecruiaTHOe MEIUIIMHCKOE OOCJIEeOBaHUE IO MEAMKO-TEHETUYECKHM BOMPOCaM U
BOIlpocaM IIaHupoBaHusi cembu (ctathst 15 CemeliHoro kojaekca Poccuiickoi
denepanyn).

CylecTBEHHO YKE€CTOUEHa MpOoLEeypa YCHIHOBICHUS METEil, yCTaHOBJIECH
UCKIIIOYUTEIBHO  CyACOHBIM  TOPSNOK  YCHIHOBJIICHHS,  PErIaMEHTUPOBAHBI

Tpe6OBaHI/ISI, NpCaABABILICMBIC K KaHINAAaTaM B YCBIHOBUTCIIH.
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B mnactosimiee BpeMsi Haspena peajibHas HEOOXOJUMOCTb JalbHEUIIEro
COBEPIIECHCTBOBAHUS [IPABOBOI'0 PETYJIUPOBAHUS CEMEUHBIX NTPABOOTHOILICHUM.

Bo-niepBBiX, pa3BUTHE CEMEUHBIX MPABOOTHOLICHUH, IMOSBICHUE HOBBIX UX
BUJIOB, MOJIU(UKAIMSA U YCIOKHEHHE TPAJAUIMOHHBIX BHJOB CEMEHUHBIX
MPAaBOOTHOIICHU TpeOyIOT CO3/aHUS HOBBIX MEXaHU3MOB 3alllUThl TpaB U
3aKOHHBIX MHTEPECOB CYOBEKTOB CEMEWHOro mpaBa. BoO-BTOpBIX, CTPEMUTEIBHOE
pa3BuTHE OOIIECTBEHHOW XU3HU OOYCJIaBIMBAET HEOOXOJAMMOCTH MOMCKAa HOBBIX
PaBOBBIX CPEJCTB, CIIOCOOHBIX OOECIEUUTh BBICOKHH YPOBEHb IPABOBOIO
PEryIMpOBaHUS CEMEMHBIX ITPABOOTHOLICHUM.

K TakuM HOBBIM BUJIaM CEMENHBIX TPABOOTHOILICHUH CIETYET OTHECTH:

— MHCTUTYT CYpPpPOTraTHOIO MAaTEPUHCTBA, HMEIOMIEr0 CMENIAHHYIO
IIPaBOBYIO MPUPOAY;

- poOJIeMbl COIMATBHON OMNpPEACIEHHOCTH JIMYHOCTH, W3MEHUBIIETO
CBOM I10J1, JJIsS 4eTO TIPEeACTaBIsAeTCsI 000CHOBAHHBIM JIETAIU3AIUs TAKOTO TTOHSATHSI
KaK «COIMAJIbHASI CMEPTHY;

- Y HEKOTOpPBIE IPYTHE.

Ha xaxmom srtare pa3BUTHS 4eI0BEUYECTBA OBLIN OINpE/eICHHBIE MPOOJIEMBI,
KOTOpPBIE OCTAIOTCA AKTYAJIbHBIMM W B HaIlM JHU. [ JJaBHOM M3 HUX OCTAETCS
npoOjieMa IPaBOBOTO YPETYJIUPOBAHUS CEMEHHBIX B3aMMOOTHOIIIEHUMH, a TAaK)Ke UX
3aa4d. BaXHO MOMHHTH, 4TO JJI1 TPAaMOTHOTO MPOBEICHUSI HMCCICHOBAHUA 10
TeMe, HeOoOXOAMMO pa3o0paThbCcs B TEPMUHOJIOTHHM IO KOHKPETHOH TEeMaTHKE
uccnenoBanus. [y 6o1ee TOUHOTO MOHMMAHUS TEPMUHOB, UMEET MECTO U3yUCHHUE
HCCJIEIOBAaHUM TEOPUH TOCYIapCTBa U Mpasa.

ITo manHOM Teopuu, OOIIECTBEHHBIC OTHOIICHWUS — OTHOIICHHS, KOTOpHIE
MPOUCXOAAT MEXAY IByMS WJIK 00JIee JIFOAbMH.

CemeiiHble MPABOOTHOIICHUSI — CEMEHHBIE B3aUMOOTHOIIEHUS, KOTOPHIC
JTOJKHBI TOJYUHATBCS CEMEWHOMY TMpaBy. B JaHHBIX B3aMMOOTHOIICHUSIX
MapTHEPHI 00bETMHEHBI FOPUIUNYESCKUMHU 3aKOHAMH, KOTOPBIE YTBEPKAAIOT UX MpaBa
1 00s13aHHOCTH JpyT mnepen apyroM. CemeliHble MPaBOOTHOIIEHUS PETYIUPYIOTCS

pasHbIMHU OTpacCIsIMHK IIpaBa B K&)I(I[Oﬁ CUTyalli, a UMCHHO: KOHCTUTYLIMOHHBIM,
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aJIMHHHACTPATHBHBIM, TpaXkIaHCKUM, ceMeiHbIM, 1 Jp. [Kudryavtseva, Kolesnikova,
Miroshnichenko, c. 27].

BaxxHo oTMeTHTh, YTO CymMMa MpPaBOBBIX HOPM, BKIIOYAIOIINX B ce0s
BOIIPOCHI CEMEUHBIX MPABOOTHOIICHUHM, 00pa3yloT ceMeiHoe mpaBo. CemeliHoe
MIPaBO COCTOUT W3 JIBYX 4acTel: oOmieit u ocobeHHoi. [lepBas 3 HUX COCTOUT U3
HOPM, KOTOpbIe (OPMUPYIOT MPABOBBIE MCTOYHUKHU, UX CYOBEKTOB, a TaKkKe MX
3ajjaun B oOyiactT ceMmeitHoro mpaBa. OOmas YacTh BKJIIOYAET HOPMBI,
OTIPENICIIAIONINE UCTOUHUKHA CEMEMHOro mpaBa, a Takke NMpuyuHbl cienoBanus ['K
P®. B Cemeitnom Kogekc P® ykazaHo, 4TO oOXpaHa JaHHOTO BHJA IIpaB
OCYILIECTBIIAETCS COMJIACHO TpakAaHCKOMY cyaomnpou3BoacTBy P®d, a takxke roc.
opraHamMy B BOMpPOCax IMOMEYUTEIbCTBA WM omneku. Opranbl ONEKu U
MOTICYUTENHCTBA SBJISIIOTCS OJHUM W3 KITFOUEBBIX MEXaHU3MOB PaOOThI MO 3aIUTE
CEMEUHBIX TIpaB. DOPMBI 3aITUTHI CEMEHWHBIX MPaB JACISITCS Ha JBa BUAA:

- IOPUCIUKIHUOHHAA (AESTENBHOCTh TOCYAapPCTBEHHBIX OPTaHOB);

- HEIOPUCAUKIIMOHHAS (YaCTHBIE CIIyyau MOMOIIY Pa3IuYHbIX OpraHU3alnil);

bynyun yuensimM-ipaBoBenoM, A.Il. CepreeB, Hepeako 3amedal, 4TO,
HECMOTpPSI Ha CYHIECTBOBAHUE TAKOTO OMpPENEIEHUS KaK CEMEWHbIE OTHOIIEHUS, B
TJIyOMHHOM CMBICIIC JaHHBIA THUIl OTHOIICHUU MO-TIPEKHEMY SIBISIETCS OJHUM W3
BUJIOB OTHOIIEHUH, PETYIUPYEMBIX rpaxkAaHCKUM IpaBoM. [lociaegoBaTenu Takoro
MHEHHUSI TaKXK€ CUUTAIOT, YTO MHOTHE (PUHAHCOBBIE BOMPOCHI TaKXKE SIBISIOTCS
YacThl0 JIMYHOCTU JHUIA, KOTOpPO€ BCTymaeT B HuUX. [Ipumepom miig 1aHHOTO
YTBEPIKACHHS SBIIICTCS TIPABO Ha aTUMEHTHI. [[ paskaaHckoe mpago, c. 296].

XoTenock Obl 3aMETHTh, YTO 3a9aCTYIO0 B MPOGECCHOHAIBHON FOPUINIECKON
auTepaType, a TakKKe HWHBIX HOPMAaTHBHO-NIPABOBBIX aKTaX, HE TIPaMOTHO
yHnoTpeOsieTcsl MOHSITUE — CEMEUHbBIEC MPABOOTHOIIEHUSI.

OmHO W3 JaHHBIX OMpPENeNIeHWH HOCUT Ooyiee Y3KHH XapakTep, W3 Yero
oOpasyeTcsi Ooiblliasi pa3HHUIIA MEXIY CYIIECTBYIOIIUMH  OIPEACICHUSIMH.
Heo06xoauMo OTMETHUTh, YTO B HACTOSIIEE BPEMS MO-TIPEKHEMY HE CYIIECTBYET
€UHOTO OMpEACICHUs I TEPMUHA «CEMbs». ITO O0YCIIOBICHO TAKKE U TEM, YTO

BHeceHne cembu B CemelHbld Komekc MOXKET HCKa3uTh HEKOTOpBIE MpaBa
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OTJICJIbHBIX €€ WICHOB, a TAKXKE MOSBSITCS TPYAHOCTH C BHECEHUEM UJICHOB CEMbH,
MOCKOJIbKY HE JI0 KOHIIA TOHSITHO, KTO SIBJISIETCS YJEHAMH CEMbU B IOPUIUUECKOM
npocTpancTBe. EAMHCTBEHHOE, Ha UYTO 3a4acTyl CChUIAIOTCS JJisi TIOHUMAaHUs
JAHHOTO TepMHUHA, 3TO B3I A.M. HewaeBa. OH mmcan, 4ro Kaxjaas sdeiika
oOirecTBa 00J1alaeT CBOUMM MpPU3HAKAMHU, a4 MMEHHO HMEIOT OOIIMe MpaBa U
00s13aHHOCTH, KOTOPBIE MOTUHUHSIIOTCS] 3aKOHOM.

Ilepen Tem, Kkak ceMEWHBIC  OTHOIICHUS  CTAM  IOPUIUYECKHU
KOHTPOJIMPOBAThCS, MPOU3OILIO TIOJHOIEGHHOE pPa3BUTHE I[UBUIM3AIMUA: OT
NepBOOBITHOrO OOIIEeCTBA 7O HMHAYCTPUAIBHOTO ¢ TMOCTHHAYCTPUAIBHOTO
obmectBa. Kaxawlii mepuoa pa3BUTHsI TOCIIOCOOCTBOBAT COBPEMEHHBIM B3TJIsAIaM
Ha CeMbI0 U (HOPMHUPOBAHUIO CYIIECTBYIONIETO 3aKOHOIaTEIIbCTRA.

B Hactosimee Bpemsi Bce HOpHAMYECKHE W TPaBOBbIE TPOOJEMBI U
OCOOCHHOCTH KOHKPETHBIX ceMmell ortpaxkensl B ['paxmanckom Komekce wu
OTZI€JIbHBIX HOPMAaTUBHO-IIPABOBBIX aKTax.

Onpenenenue ceMby, B MEPBYIO OYEPENb, MOPAIBHO-COLUAIBHBIA TEPMUH,
JIMIIB 3aTeM topuandecku-npaBoBoil. B Cemelinom Koaekce

B coBpemeHHOM 001IecTBE IO HBIHEIIHUM IpPaBUJIAM, COCTaB CEMbH
0003Ha4YeH HIKENIEPEUHCICHHBIMU CYObEKTAMM:

- poautend (B TOM YMCJIE Maudexa, OT4YMM), JeThU (B TOM YHCIIEC
YCHIHOBJICHHBIC);

- 0a0ymIKu, eaYIIKY;

- OpaTbsi, cecTphl (B TOM YHCIIE CBOIAHBIC);

OcranpHble YI€Hbl CEMbU, 3 UMEHHO JBOIOPOAHBIE OpaThs, CECTPBI, TETH U
ISIA, HE SABISIIOTCS CyOBEKTaMU IOPUIMYECKUX MPABOOTHOLICHHH B CEMEHHOM
mpase. B To xe Bpems, eciii TOro TpedyroT 00CTOATEIBCTBA, UX CTATYC BO3ZMOMXKHO
WU3MEHUTb.

[loMruMO  BBIIEYNOMSHYTBIX  3aKOHOB,  PETYJHPYIOIIMNX  CEMEHHbIE
MPAaBOOTHOIIICHUS, Hay4YHasi IOKTPUHA TaK)Ke HE UMEET OOUIECNPUHSITOTO TEPMHUHA
Ju1si 0003HaueHus: ceMbu. HecMoOTpsi Ha 3TO, BCe BOMPOCHI, CBA3AHHBIE C CEMbEN U

OTHOLICHUSIMHU, BHYTPU Hee, 00CYKIAITCsT U pa3OUparoTCsi BO MHOTUX OTPacisix
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NEATeIbHOCTH 4YeJIOBEeKa, a WMEHHO: IICUXOJOTUYECKOoM, aemMorpaduieckon,
IOPUIUYECKOM, dSKOHOMHUYeckoi wu jap. [MwuponoBa, c. 10]. Bce wu3
BBIIIENIEPEYUCIICHHBIX HAyK MOAXOJAT K HM3YyUYEHHIO Bompoca Oojee JeTalbHO,
yUUTHIBas creuuduky o0JIacTh KaKJOM M3 HHMX, YTO MOMOTAaeT co3JaTh Oosee
MOJIHYIO XapaKTEPUCTUKY JIJIsl ONIPEACIICHUSI JAaHHOTO TEPMUHA.

CemMeiiHbple MpaBa pacOpOCTPAHSIOTCS HA BCIO CEMEUHYIO JI€SITEIbHOCTD
YeJIOBeKa, HauMHasl CO BCTYIUICHUS B Opak, a Takke MHOW (haKT HAXOXKICHUS B
COCTaBe WICHOB ceMbU. [loMHUMO 3TOro, JaHHBIC MpaBa CO3MAOT JJI TpakaaH
HEKYIO0 3aBUCUMOCTD JIPYT OT JAPyTra, Kak MCUXOJOTHUECKYIO, TaK U IOPUIUUYECKYIO.

N3 Bcero unca CymecTBYOMMX MPaBOBLIX CEMEHHBIX HOPM, OOJIBIIYIO YaCTh
COCTaBJISIOT T€ U3 HHUX, KOTOPBIE CO3/IaHbl JIJII OXPaHbl W 3aIUThl CEMEWHBIX
COI030B. DTO OOYCJIOBJIEHO TEM, YTO Ba)KHO CO3/aTh B CEMbE OE30MACHYI H
KOM(OPTHYIO Cpeay ISl YAOBICTBOPEHUSI HHTEPECOB BCEX UJICHOB CEMbH, a TaKKe
TS CO3/IaHMSL YCIIOBHI BOCITUTAHUS TTOJIHOIICHHOM IMYHOCTH 13 pebenka [CepryHa,
c. 59].

bpak (cemeitHbIil COI03, CYMPYKECTBO) — 3TO COIO3 MEXAY ABYMS JUIIAMU
pa3HOro TMoJIa, 3aKIIOYEHHBIM  (3apEeruCTpUPOBAHHBIM) B  CHELUUAJIBHOM
rocynapctBeHHoM opraHe (3AI'C). Berynate B Opak HMMEIOT TpaBoO JIMIIA,
JOCTUTILIHE COBEPUIEHHOJIETHETO BO3pacTa. HenMmyIiecTBeHHbIE U UMYIIECTBEHHBIE
OTHOIICHUS MEX]Yy CYIIPYraMu peryJIupyrTCcs, Kak 00IEeCTBOM U €Tr0 TPaAUIIUsIMHU,
TaK 1 3aKOHOJIaTE€IbCTBOM (CEMENHBIM KOJIEKCOM).

JI71s1 TONTHOLIEHHOTO Y TPaMOTHOTO M3YYE€HUSI MECTa CEMbH B COBPEMEHHOM
oO0II1ecTBe, a TaKXKe sl MOHUMAaHUS €€ IICHHOCTU B Pa3BUTHH 00I1eCTBA, HAMH OBLIIO
MPUHATO peuieHrne 00 HCMIOJb30BAHHM CHUCTEMHOrO IMOATANHOIO MOoAXoAa. ITO
MOMOXKET  HamboJee TOYHO ONpPENETUTh BAXHOCTh BCEX CYIIECTBYIOIINX
MCCIIEIOBAaHUM HA TAHHYIO TEMY, a TAK)KE MTPOAHAIN3UPOBATh U OLIEHUTDH €€ BIUSTHUE
Ha )KU3HEJEATETHPHOCTh YEIOBEKa BO BCEX 00IACTSIX.

Cepnésnbie pedopMbl, MPOU3OIIEAIITNE B CEMEHHBIX MPABOOTHOIIIEHUSIX 3a
MOCJeHUE JECATUIICTHS, TIOBJIMSUIN TaK)Ke U Ha cocTaB nHpopmannu B CeMelHOM

Konekce. Baxxno ormetuts, uto Cemeiinbiii Kogexkc P® 0w pazpadbotan B 1995
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roay. C TeX JEeT OH ABJISAETCS KIIOYEBBIM CBOAOM MPaBUJI, KOTOPBIA PETYIUPYET
ceMelHble npaBoOTHoHIEHUs. K coxaneHuto, MaHHBIA JOKYMEHT IMO-TIPEKHEMY
HaxoJIUTCS B pa3pabOTKe, MOCKOJIbKY CYIIECTBYET MHOXKECTBO CUTYyaI[Ui, KOTOpPbhIE
B HACTOSIIEE BPEeMs HHMKAaK HE OMHCAHbI B HEM, pa3pelieHHEe KOTOPBIX TpeOyeT
OOJIBIIIUX PECypcoB, 3HAHUN U omnbiTa. J{aHHBIA (aKT UMEET psii HEeraTUBHBIX
MOCJICACTBUM, a UMEHHO:

- KOHCEHCYallbHbIe OpaKu;

- cenaparusi.

I[Ipu TOM, uro OpayHble OTHOIICHHS B KAaKOW-TO CTENEHH HWMEIOT
3aKOHOJIaTE€JIbHOE PEryJHpPOBAaHUE, WHBIE BHUJBl CEMEWHBIX OTHOIIEHUH, K
COXKQJICHHIO, B HACTOSIIIIMH MOMEHT HHMKaK HE 00JIaJal0oT TPABOBBIM CTaTyCOM,
MOCKOJIBKY TEPMHH «CEMBbs» MO-TIPEKHEMY HE OIMMCAaH.

CeMmbsi B HacTosiIIee BpeMs CO3J1aeTCsl HE TOJBKO Yepe3 perucTpaiuio opaxa,
a Tak»Ke MPH CYLIECTBYIOIIEM POJICTBE, CBSI3U. TaKkke pacinpoCcTpaHEHO JOTOBOPHOE
POJCTBO, @ UMEHHO YCBHIHOBJIEHUE WUJIM ynouyepeHue. Takke, B pa3BUTHIX CTpaHax,
HarpuMep, B AMEpUKE, HUMEET MOMYJAPHOCTh TaKOW TEPMHUH KaK COLIMAIbHOE
NapTHEPCTBO.

ConepxaHus CEMEMHOro NMPaBOOTHOUIEHUS, MOAPA3JEIAIOTCS Ha! JIMYHBIC
UMYIIECTBEHHbIE U HEMMYIIECTBEHHBIE. Takoe NeneHue Oa3upyeTcs Ha TOM, YTO
00s13aHHOCTH U MIPaBa UMEET OMPEIETICHHOE YIKOHOMUYECKOE COJIEPKaHHE.

[ToABITOXKMB BCE CKa3aHHOE, CUYMTAEM JIOTUYHBIM MPEITI0KUTh COOCTBEHHOE
ompesenenne «ceMbn». CeMbs — 3TO siueiika oOIecTBa, BKIIOYAIOIIAs B C€0s TaKue
XapaKTepUCTUKHN KaK JOOPOBOIBHBIN Opak; CBA3b YICHOB CEMbH OOIIMM OBITOM;
dakTuueckue OpayHble OTHOIIEHUS, OMOIOTUYECKOE POJICTBO.

Bo BTOpoO#i r71aBe HaMu OyAyT pacCMOTPEHbI HEKOTOPBIE BUJbI CEMEUHBIX

MIPaBOOTHONICHHUH MOAPOOHEE, BRISIBICHBI UX OCOOCHHOCTH U TTPOOIEMBI.
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1.2 TIPUBHAKU CEMEWHBIX ITIPABOOTHOIIEHUM

Kaxmoii oTpaciu 4YelnoBeUeCKOl JIeSITeNbHOCTH HEOO0XOauMMa 3aliuTa
rocyaapcTBa. B ceMeMHBIX OTHOIIEHUAX TOCYAAPCTBY HEOOXOAMMO OKa3aTh OXpaHy
HMHTEpEeCcaM M MpaBaMm KaXJ0ro U3 ux wieHoB. HecMoTps Ha 3TO, B TaHHOHM OTpaciu
roCyJ1apCTBO MMEET BO3MOXKHOCTH 3a4acTylO JIMIIb KOCBEHHO M COTJIACHA BCEM
IPAaBOBBIM HOpMaM.

Onpenenum, kakue (aKTOpPhl BIUSIOT HA BO3MOXKHOCTH BMEIIATEIbCTBA
rOCY/IapCTBEHHBIX OPraHOB B CEMEHHBIC OTHOILICHUSI.

Bo-1niepBbIX, yTOYHUM, YTO CEMbsl — 00bEAMHEHUE TPYIIIHI JUI] HA POJIOBOM
OCHOBE, KOTOPbIE OKA3bIBAIOT JIPYT HA Apyra BIUSHUE, KaK IICUXOJIOTUYECKOE, TaK U
umyiecTBernoe. [JIsicenko, c. 162].

KitoueBbIM IOPUIMUYECKHM CBOJIOB 3aKOHOB, PETYJIUPYIOIIUM CEMEUHbIC
npaBooTHouieHusi, cuutaercss Cemeitnbii Komexkc P®. B nmaHHOM Kojekce
HAxXOJATCSI ~ OOIIETPUHATHIE HOPMBI, KOTOpBIE TIOMOTAIOT  PEryJUpOBaTh
B3aMMOOTHOIIICHUS MEXIy 4ieHaMHu ceMmbu. [loMuMoO 3TOro, Tam coOpaHBI Bce
BO3MOXXHBIC HApPYIICHUS TMpPaB KOHKPETHOTO 4YI€HA CEMbU M IOPUIANYECKHUE
BapUaHTHI X 3alTUTHI. TakuM 00pa3oM, JaHHBIN KOJEKC JIeJaeT MIOHITHBIMU HOPMBbI
TSl yPETYJIUPOBAHUS UMYIIIECTBEHHBIX U MHBIX BUIOB OTHOIIIEHUH MEXY WICHAMHU
CEMBH.

B Poccum Ha 3akOHOJATETLHOM YpPOBHE CYIICCTBYIOT M OOIICTIPUHSTHIC
MIPUHIIMAIIBI, KOTOPBIE JODKHBI 00€CIeYMBaTh IIPAaBOBBIC HOPMBI B CEMEHHBIX
OTHOIIICHUAX:

- 00s13aTeNIbHBI KOHTPOJb TOCYIapCTBOM 3a COCTOSIHHE W 3JI0POBHEM
JIeTed, a TaKXke METOJaMH BOCHUTAHUSA POJIUTEISIMHU WJIM HWHBIMHU JIMIAMHU,
OCYIIECTBIISTIONAMH OIEeKYy HaJl peOeHKOM. J[aHHBIN MPUHIUII SBIISICTCS Hanboee
Ba)XHBIM, TTOCKOJIBKY TTOMOTaeT rOCyJapCTBY 00eCeYUTh COOII0ICHNE UHTEPECOB
JeTe, a TaKXke COCTOSHHE MX (PU3MYECKOTO M TICHXOJOTHYECKOTO 370POBBS, a
TaK)K€ MPUTOJHOCTH MecTa TNpokuBaHusg. I[lomMumo 3TOro, rocyaapcTBo

npeaocCTaBsiICT ACTAM  PA3JIMYHBIC  BAaPHAHTBI o6yqa}0mnx CCKHHfI JJIs
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MOJIHOLICHHOTO  pa3BuTusA. JlaHHble (QYHKIMKM  KOHTPOJS  OCYIIECTBISIOT
OTpENICNICHHbIC COIMalbHbIE CIIYXkObl. B ciydae, eciu conuanbHbe CITY>KObI
oOHapy»XaT HEMPUTOJHbIE YCIOBUS JJIsl )KU3HU peOCHKa B CEMbe, OyAyT MPUMEHEHBI
MEpHhI B COOTBETCTBHUU C TSIKECTHIO TPUUMHEHHOT0 Bpeia peOeHKY. ITO MOT'YT OBITh
KaK MpOCThie MpoduiiaKTUIeCKue Oecebl, TaK U UHBIE BUJIbI BO3JICHCTBUS, BILIOTh
710 U3BATUS peOeHKa u3 qaHHou cembu. [DactoB, Boiiko, c. 16].

— 3aKOHHOCTh Opaka. JlaHHBIA TPUHIUIT MOAPa3yMEBAET 3aKOHHOCTh
toro Opaka. Koropslit 6611 3apeructpupoBad B oprane 3AI'C. BaxxubiMu pakramu
JUTSL peTUCTpalyy Opaka siBJISIFOTCS : JOCTIXKEHHUE ONPEISIICHHOTO BO3pPacTa, a TaKkKe
corjlacue Ha 970 AByX jull. [locie BCTymieHus: B Opak y TaHHBIX JIUI] TIOSBIISTFOTCS
UMYIIICCTBEHHBIC U HEMMYIIIECTBEHHBIE 00S3aHHOCTH IPYT MEPET IPYTroOM.

- [Ipuaiun paseHcTBa. JlaHHBIM OPUHLMI O3HAYaeT OPUIAYECKOE
3aKperyIeHUEe PaBHBIX YCIOBUM JJISl )KU3HU O0OMX CYIPYroB, UX BO3MOXKHOCTEH, a
TaK)K€ BOIUIOLIEHUSI CBOMX KM3HEHHBIX IJIAHOB.

- [Mpunun ~ n1oOpoBoJNIBHOCTU.  JIaHHBI  NPUHIUI ~ YTBEPXKAET
JEHCTBUTENBHBIM TOJIBKO TOT Opak, KOTOPHIA OBLIT 3aKiII0YeH Ha J0OPOBOJIBHOM
OCHOBE W JIeJIaHWU JIByX MapTHEpoB. B ciyuae, eciu Opak ObUT 3aKIIOYEH IO
JaBJICHUEM OJHOW M3 CTOPOH, a JApyras CTOpOHA CMOXET ATO J0Ka3aTh, TO Opak
OyZIeT aHHYJIUpPOBAaH B CPOYHOM TMOPAJNIKE, MOCKOJIBKY HMEET MPOTUBOPEYHS B
3aKOHHOCTH ero 3akimoucHus. [[IBeTkos, ¢. 118].

- [Tpunaun cBo6oabl. B manHOM citydae moipasyMeBaeTcsi BO3MOKHOCTh
BBINTH U3 Opaka Mpu OTCYTCTBHH >KEJaHUS y BTOPOro ujeHa coro3a. CyiiecTByer
OTIPEJICTICHHBIN CPOK JJIS TOTO, YTOOBI MAPTHEPHI MOTJIH MTOYMATh O CUJIE KEJIAHMUSI,
OJIHAKO, MOCJIE BO3MOXKEH Pa3BO/.

l'ocynapcTBO O4YeHb BHMMATENBHO CIEAUT 3a TEM, 4YTOOBI K JETAM HE
MPUMEHSIIOCh (pU3nYecKkoe HacwiIne 000N CTENEHU TSKECTH. Takke He MeHee
Ba)XHO, YTOOBI HA peOCHKA HE OKA3bIBAJIM BO3JICUCTBHE, KOTOPOE OYAET YHUKATh €ro
JIOCTOMHCTBO, BPEAUTH 3/I0POBBIO, KaK (U3UYECKOMY, TAK U IICUXOJIOTUUYECKOMY.

OTtcyTcTBHE MPUMEHEHUS JTH000TO BUJIa HACUIIUS K peOCHKY KOHTPOJIUPYETCS

cOoMaJIbHbBIMH CJ]y}K6aMI/I. v I[&HHOfI opranm3alii HMECTCA 3aKOHOAATCIIBHOC
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paspelieHue JJisl OCYIIECTBICHUS JaHHOTO BUAa KOHTPOJIS B K101 cembe Poccuu.
B Hacrosiee Bpems, 1u1st 6osee rpaMoTHOTO U 3P (GEKTUBHOTO KOHTPOJISE COCTOSIHUS
JIETeil B CEMBbSX, HEOOXOIUMO MPOBECTU HEKOTOPbIE BUbI pehopm. HeoOxonnumbim
MyHKTOB JIJI1 CBOEBPEMEHHOT'O OOHAPYKEHUS HACWIIMS SIBIISCTCS B3aUMOJIEHCTBUE
COIMAIBHBIX CITY>KO M UHBIX IETCKUX YUPEKIeHHUN. BaxHO, 4TOOBI IIKOJIBI, IE€TCKUE
calbl W WHBIC OpPraHu3alMi BOBPEMs COOOIANM COIUAIBLHBIM CIyK0aM o
BO3MOKHOCTU HACHJIMSI TIO OTHOIIEHHUIO K PEOEHKY B TOW WUJIU MHOU CEMbE.

Hcxonst w3 BBHINIECKA3aHHOTO, Yy COLMAIBHBIX CIYXO HUMEIOTCS BCe
MOJITHOMOYHSL 1711 KOHTPOJIS 32 TEM, B KaKUX YCJIIOBUSX KUBET peOCHOK, HACKOJIBKO
eMy Tam 0e301acHO U KOM(GOPTHO peaTnu30BbIBAThH CBOM MOTEHIINA.

B cnydae, xorma u3-3a ycIIOBHH JKWJIbS, JUIsi peOCHKA WU €ro 3/I0POBBS
CYIIECTBYET yrpo3a, TO COIHMAIbHBIE CIYKObI HMMEIOT TPAaBO YCTPAHUTH
BO3JICHCTBUE poauTelie Ha peOeHka. B Hambosee cepbe3HbIX Clydasx, pOAUTEIH
MOTYT TOABEPTHYTHCS JIMIIEHUIO POJIUTEIHCKUX TMpaB, a peOeHKa MOMECTUTh B
UHTEpHAT WU AETCKUM JIOM.

[Tpu npoBeeHnU CBOEH AESITENLHOCTH, COLIUATIBHBIE CITYKOBI, a TAK)KE UHbBIE
OpraHu3allid JIOJDKHBI  PYKOBOJICTBOBATHCS HECKOJBKUMH  OOIIETPUHSATHIMU
NpUHIMIIAMH. BakHO CcOOJO/IeHHe TpaHUIl JUYHOCTH, a TakKe COONIoJCHHE
cB000/1. /[aHHBIC MPUHIIUIIBI TAK)KEe HAXOAT cBoe oTpaxeHue B Koncrturynuu PO.

JlaHHBIE IPUHIIUIIBI SBISIIOTCS HAanOoJIee BaXXHBIMU U 00s13aHbI COOJIIOIaThCS
BO Bcex cyObekTax Poccuiickoii @enepamnuu. UneHbl ceMbU UMEIOT BO3MOXKXHOCTD
BBIOMpATh KOM(OPTHBIN A1 HUX 00pa3 >KU3HU, OMPECISITh CBOM MPUOPHUTETHI,
METO/Ibl BOCIIUTAHUsI peOeHKA, HO TOJIBKO MPH YCIOBUH, YTO 3TO HE MPOTHBOPEUUT
3akoHaM P®, a Takke HE HAHOCUT JPYTUM WICHaM CEeMbH (U3HYECKU,
MAaTepPUAIbHbIA WM MOPAJIBHBIN BPEI.

B cutyanuu, xoraa mpoMCXOAUT CO3HATENbHOE HApyIICHHE MpaB JPYroro
YJIeHa CEMbH, a TaKXKE MPUUYUHSACTCS JTH000U BpeJ JAHHOMY JIUIY, K HAPYIIUTEIIO
MOTYT OBITh NMPUMEHEHBI HaKa3aHUs PA3IUYHON cTeneHu TskecTH. Hampumep,
aJMUHUCTPATUBHBIC, COIMATIbHBIE WM WHbIC, B 3aBUCHUMOCTH OT COBEPILEHHOTO

Hapyirenus. [[Ilaxmaros, c. 204].



18

[TomumoO TOTO, YTO TOCYAAPCTBO MMEET (PYHKITUU KOHTPOJIS 32 CEMEHHBIMU
B3aMMOOTHOIICHHUSIMH, Y OOIIECTBA UMEIOTCS M JIPYTUE METOJbI PETYIUPOBAHMSI.
JlaHHBIMH METOJAMH SIBJISIFOTCS MOpPAJIbHBIE YCTOU, KOTOPBIE CO3Mal0T (YHIAMEHT
JUTSI TIOCTPOCHUS B3aUMOOTHOIICHUH MEXTY WICHAMU CEMbH.

JlaHHBIC HOPMBI HE SBIISIOTCS 0053aTEILHBIMU WITH OOIICTIPUHATHIMU, TIPU KX
HapylIeHUW He OyAeT NMPUMEHEHO CAaHKIMH W TMPaBOBBIX HakazaHuil. OmHako,
HECMOTpsI Ha 3TO, UMEHHO MOpaJbHBIE HOPMBI SIBISIOTCS 0a30d, Ha KOTOPOWM
MUIIETCS 3aKOHOIATEILCTBO U JJISI CEMEHHBIX MMPAaBOOTHOIIICHUN B TOM YHCIIC.

KitoueBol 11€/IbI0 CYIIECTBOBAHUS IMPABOBOTO KOHTPOJS 3a CEMCHHBIMU
B3aMMOOTHOIIICHUSIMM CUHUTACTCS BO3MOXKHOCTh YKOPCHCHHSI KOHKPETHOW CEMBH.
[ToMuMO 3TOTO, TOCYIaPCTBEHHBIH KOHTPOJIb 32 CEMECHHBIMU TPABOOTHOIICHUSMH
3a4acTyi0 BBITIOJHSACTCS JIMIND JUIS TOJJACPKKH M IOMOINM CEMBSIM, KOTOpBIE
HAXOAATCS B TPYIHBIX XU3HCHHBIX CHUTYyaIlUsAX, IIOMOTAaeT YyKa3aTh TPaHUIIbI
YBOKEHUS M I[IOKa3aTh BAXKHOCTH COIMAILHOW OTBETCTBEHHOCTH JAPYT TEpen
JIPYTOM.

3ammTa KaXkJI0TO YelOBEKa B CEMbE MPOMCXOTUT depe3 cyabl. s Toro,
9TOOBI TMPOW3OIIEN CyJA, HEOOXOIMMO HAJIW4YUE 3asBICHUS OT IOCTPaaBIICH
CTOPOHBI, ¢ HaJIMYMEM J0Ka3aTeIbCTB HapyiueHus ero mpas. [Heuaesa, 2016,
c. 244].

B nacrosimiee Bpems cyneOHas cucTeMa, KOTopas peryilupyeT MpoOIeMbl
CEMEHHBIX B3aMMOOTHOIICHUN, TaKXke TpeOyeT MpoBedeHUs pePopM, a TakKe
CO3MaHUSl U 3aKPEIJICHUS HOBBIX MPABOBBIX AKTOB M HMHBIX 3aKOHOJATEIbHBIX
JTOKYMEHTOB.

[TpuHIIMNIUATBHO BaXHO OOpPATUTh BHUMAHWE HA TO, YTO JESATEIHHOCTD,
KOTOPYIO OCYIIECTBIISIOT COIMAIbHBIC CIY>KObI B HACTOSIIEE BpeMs, HMeEeT
mpoOJIeMbl M HE BCEr/la MOKa3bIBAlOT HEOOXOIUMEBIE PE3yNbTaThl. Brillie Mbl yxe
TOBOPWJIH, YTO JJIsi TIOBBIMIEHUS 3P (HEKTUBHOCTH, OYCHb BXXHO YCTAHOBHUTH CBS3b
MEXIy JETCKAMU 00pa30BaTEIbHBIMU YUPEKIACHUSIMHU U CONMAITLHBIMU CITYKOaMH.

B mame BpeMs HUCKIIOYMTEIHHO BBIMICYIIOMSHYTHIC ICHCTBUS TIOMOTYT

HanboJiee OBICTPO 3alUINATH IETEH OT HETATUBHOTO BIIMSHHUS HA HUX CO CTOPOHBI
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TMO00BIX CYOBEKTOB CEMEHHBIX MpaBOOTHOIICHHM. [lomMumMo 3TOrO, ColMaIbHBIM
pabOTHUKAM HEOOXOJUMO UMETh OOJIBIIYIO BOBIEUEHHOCTh B IIPOLECC KOHTPOJIS 32
JEeTbMHU U paboTaTh O0Jiee ONepaTUBHO.

[lomumo  3TOrO, HEOOXOIMMO  YKECTOUHTH METOJbl  MPOBEACHUS
NpopUIAKTUUECKUX Oecell ¢ PpPOIUTEISIMH, KOTOpble OBUIM 3aroJIO3pEeHbl B
HEHAUJIEKAIIEM YXO/I€ 3a JEThMU.

Eme onnolt nmpobnemoit sBisieTcss TOT (pakT, 4To peOEHOK 0 AOCTUKEHUS
COBEPIIECHHOJIETUSI HE HMEET BO3MOKHOCTH Yy4Y€Ta CBOMX IIOKa3aHUM B XOJE
cyneOHbIX mporeccoB. J[aHHBIA (akT nenaer HEBO3MOXXHBIM BBIOOp peOeHKa
POAMTEIIS, C KOTOPBIM OH XOYET NPOXKUBAThH, B Clly4ae pa3Bojaa poauTeneil. JJanHbii
(dakT HE COBCEM KOPPEKTEH, MOCKOJBKY MJIET B pa3pe3 C MPUHLUIAMU CBOOOIBI
Ka)KJIOrO rpak1aHUHA CTPaHBI.

Ucxons u3 pakToB BbIIIE, MOJIYYAE€TCS BBIBO, YTO CYIIECTBYIOIIAsI CUCTEMA
CEMEHHBIX MPAaBOOTHOILIEHUH, a TAK)KE€ OpPraHbl, pEryIupyIole coOoeHe IpaB
1 cBO0OJ CYOBEKTOB CEMEHHBIX TPABOOTHOIICHHH, TpeOyeT mpoBeieHus pedhopM U
TpancpopMmanuid. [Ipu cBOeBpeMEHHOM W3MEHEHUU HEKOTOPHIX BBIIICYTOMSIHYTHIX
IYHKTOB, YAACTCs CeNIaTh JaHHYI0 cuctemMy Ooiiee 3 PeKkTuBHON U 6e30MacHOM.

B 3akiitoueHue 1i1aBel CIENIAEM CIEAYIOMINE BIBOIBI.

B Hacrosiee BpeMsi cucteMa peryjampoBaHUsl CEMEMHBIX MPABOOTHOIIEHHUN
YTBEP)KJAE€T CEMBI0O B KauyecTBE OCO0O0M siUeWKH O0OIIecTBa, KOTOPYIO CTOMUT
OTJINYATh OT TUIUYHBIX IPAXKIAHCKUX MPAaBOOTHOLIEHUM.

CeMeliHple TPABOOTHOIICHHUS — 3TO (DAKTUUECKHE OTHOIIEHHUS B CEMBE,
KOTOpble peryiaupyrorcss CemMedHbIM IpaBoM. B 3THX OTHOHIEHUSX CTOPOHBI
CBSA3aHbl JIPyr € JIPYroM HOPUAMYECKHMH MpaBa M OOA3aHHOCTAMH, KOTOpPBIE
OXPAHSIOTCS TOCYIAPCTBOM. B 3aBUCMMOCTH OT mpeameTa MpaBoOBOIO OTHOILIECHHS,
YperyaupoBaHHbIE HOpPMaMU pa3JIMYHBIX OTpaciieid MpaBa: KOHCTUTYLUHUOHHBIM,
aIMUHUCTPATUBHBIM, TPAXKJAHCKUM, CEMEIHBIM, U JIP.

[TonbITOKKUB BCE CKa3aHHOE, CYATAEM JIOTUYHBIM IPEJIOKUTh COOCTBEHHOE

onpezaeneHue «ceMbru». CeMbsl — 3TO AUeiiKa 00IecTBa, BKIIOYAIOIIAsl B C€0s TaKue
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XapaKTEPUCTUKU KaK JIOOPOBOJBHBIA OpaK; CBsI3b WICHOB CEMbU OOIIUM OBITOM;
(akTHyeckue OpadyHble OTHOLIEHUS, OMOJIOTUYECKOE POACTBO.

B nacrosimee BpeMsa co3gaHue 3(P(GEKTHBHOTO KOHTPOJIS 32 CEMEHHBIMU
OTHOIICHUSIMU HMMEET BBICOKYIO CTENEeHb aKTyalbHOCTH. [Nl perieHus JaHHOTrOo

BoIpoca TpeOyeTcs 0oJiblIasi BOBICYEHHOCTh TOCYAapCTBa B JAHHBIH Ipolecc.
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2. OTAEJBHBIE Bl CEMENHBIX ITPABOOTHOIIEHUH

2.1 XAPAKTEPUCTUKA CYIIPYXXECKUX ITPABOOTHOIIEHUN

Cymnpykeckue MpaBOOTHOIIEHHWS B HACTOSIIEE BpeMs MPETEPIICBAIOT
W3MEHEHUS.

CympyXeckue MPaBOOTHOIIEHUS MPEICTABISIIOT COOOM OTHOIICHUS MEXIY
JByMsl JIMIIAMU Pa3HbIX TIOJIOB, HMEIOUIUX CYIIHOCTh CEMEHHBIX OpauHbIX
npaBooTHolleHu. MHade TOBOps, JaHHBIE OTHOIIEHUS MPEACTABIAIOT COOOM
OpauHbIe TPAaBOOTHOIICHHUS.

CymectByeT obmenpuHsaTas Kiaccupukanus BUI0B OpauHbIX cor030B. OHa
MOKa3bIBACT, KakWe OBIBAIOT OCHOBHBIC BHUJIBI OTHOIICHUN MEX]Y IMapTHEpaMH
MOCJIE OKOHYAHUS Mepuojia BIrOOJIEHHOCTH. [locie 3Toro mpoucXxoauT OOBIYHAs
W3Hb, B KOTOPOI MapTHEPHI MOKA3hIBAIOT CBOM UCTUHHBIE JTMYHOCTHBIC KAUECTRA.

Takum 00pa3oM, CyIIECTBYIOT KakK IOJOKUTEIbHBIE IMOCIEACTBHS, TaK U
HeraTuBHbIE. 17151 Hayasla pacCMOTPUM MOJIOKUTEIbHBIE B3aUMOOTHOIIEHUS MEXKIY
JIIOJIbMU TIOCJI€ HEKOTOPOTo nepuoa Opaka:

— TpaJIUIUOHHBIE CEMbHU. JIaHHBIM TUI CEMEN OTIUYACTCS MPOYHOCTHIO
COI03a, a TAKXKe KEeJIIAHUEM KUTh 10 O0IIepU3HAHHBIM HOPMaM;

- napTHEPCKHUE CEMBbU. THUI ceMEe, OTIMYAIOIINXCS TeM (HaKTOM, UTO OHH
UMEIOT O0IMe IeNW W UAYT K HHUM, HE 3a0bIBas COXPAHITh YBAKUTEIbHBIC
OTHOILICHUS,

- FapMOHHUYHBIE CEMbU. THUII CceMeW, KOTOpbhlE IIOCTPOCHBI Ha
MPOIOKEHUU TIeproa BIOOJIEHHOCTH ¢ B3aUMOIIOHUMaHUEM, 3a00Te U T.1.;

- 3aBUCHUMBIE CEMbH. JIaHHBIN TUIT CEMEU CYILIECTBYET APYT C APYrOM HU3-
3a OOBENUHSIONIMX HMX CTpaxoB. B JaHHBIX CEMBSAX 3a4acTyl0 CYIIECTBYIOT
ONpeAEIEHHbIEC COolMaNbHbIe ponu. Hanpumep, THpaH u )KepTBa, MaTh U ChIH.

Tenepp k€ pacCMOTPUM HETaTUBHBIE THUIIBI B3aMMOOTHOULIEHUM, KOTOPBIE

BO3MOKHBI MEX]TY JIFOJJbMH MOCJIE MEPBIX JIET Opaka:
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- WJUTIO30pHBIE CEMBU. JIaHHBIA TUII CEMEW XapaKTEpU3YETCs BHEIIHE
ITOJIOKUTENIBHBIMA KauyeCTBaMH, OJHAKO 3a4acTyH0 MEXKIY JIOJbMH IPUCYTCTBYET
BHYTPEHHSSI AUCTAPMOHUS;

- ByJIKaHH4Yeckue ceMbh. CeMbpH, XapaKTEPU3YIOIIMECS YACTBIMU
CKaHJAJIAMU;

- CaHATOpHbIE CeMbU. B 1MaHHOM TUIE CceMeW OAMH U3 IapTHEPOB
npeneOperaer 310poBbeM ( Kak (U3NYECKUM, TaK M MCUXOJOTUYECKUM) APYTOro
napTHEPA;

- CEMBH-COIO3HUKHU. JlaHHBII THUN CEMEN OTIMYAECTCS 3aBBILICHHBIMU
TpeOOBaHUSAMM 110 OTHOUIECHUIO K IPYTUM YJIEHAM CEMbH, B TOM YHUCIIE U JICTSIM;

- JNEMOHCTpPAaTUBHBIE CEMbU. B TaHHBIX CEMbSIX UYBCTBA U JOCTHKECHHS
NPOSIBIISIIOTCS JIUIIb JJI1 OOIIECTBEHHOTO 0J00pEHMsI, B TO BpeMsl Kak, HA CaMOM
JI€JI€ B CEMbE IPUCYTCTBYIOT JIMIIb KOPBICTHBIE YMBICIIbI;

Takum oOpazoM, 1 (GOPMHPOBAHUS OTHOIIEHUH MEXAY CYObeKTaMu
CEMEHHBIX MPABOOTHOIICHUN C IeNbl0 Opaka, BaXKHO YYHUTHIBATH CIIEIYIOIINE
(bakTophI:

- (pusmyeckas nMpuBIeKaTEILHOCTh MAPTHEPA;

- COBIIaJICHUE UHTEPECOB C IMAPTHEPOM;

- 00IIIECTBEHHBIN CTaTyC MapTHEPA;

- [ICUXO0JIOTUYECKOE COCTOSIHUE MTapTHEPA;

- BKOHOMHUYECKOE COCTOSTHUE TTapTHepa u jp. [By3uHna, c. 136].

[Ipn wmccienoBaHWM YHUKQJIBHOCTA OTHOLIEHHM MEXIY MYKEM M KEHOM,
OBLIO BBISIBICHO HECKOJIBKO ITyTEH pa3BUTHS JAHHOTO TUIIA OTHOLLIEHUH ¢ TeUeHUEM
BPEMECHH:

— OrpaneHHocts mapTHepoB. OAMH W3 THUIOB HETaTWBHOIO Pa3BUTHUSA
OTHOILIEHUH, KOTOPBIM XapakTepu3yeTcs 0e3pa3nuyrueM MapTHEPOM MO0 OTHOIICHHIO
IpYr K APYry, a TaKK€ OTCYTCTBHE COBMECTHBIX BHJIOB BPEMSAIPENPOBOKICHUS.
Ilong paHHBIM THN 3a4acTyl0 MOAXOAST CEMBU C THPAHWYECKHMM BHJIAMH

OTHOIlIGHHﬁ, rac OuH U3 HapTHCPOB OTIIMYACTCA ACCIIOTUIHOCTBIO.
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— «MbI». J{aHHBIM TUN Pa3BUTHUS B3aUMOOTHOLIEHUM XapaKTEPU3YETCA TEM,
YTO MapTHEPHI ICUXOJIOTHUYECKH CIMBAKOTCS APYT C APYTrOM. DTO BBIPAKAETCS KaK B
€IMHCTBE UX UHTEPECOB U B3TJIA0B HA MUP, MHEHUIN HA PA3JIMYHBIE CUTYaIlUHU, TaK
Y Ha UICHTUYHOCTh YMOLUOHAILHOTO NPOsiBIIeHUs. [1o0XKUTENbHAS YepTa JAaHHOTO
TUIIA 3aKJIIOYAETCAd B OTCYTCTBUM Arou3Ma IO OTHOLICHUIO APYT K Japyry. Takxke,
JAHHBIM THUN OTJIWYAETCS TEM, YTO MEXKAY NapTHEpAMU CKIAAbIBAIOTCA OYEHb
MPOYHBIC IPYKECKHUE B3AUMOOTHOIICHHUS.

Jlnst Toro d4roOBl MPOBECTH KOPPEKTHBIM aHaIW3 MPEUMYIIECTBEHHBIX
yCJIOBHM 1151 (GOPMUPOBAHUS TAPMOHUYHBIX B3aUMOOTHOIIICHUH. [[7151 5TOTO BakHO
YUHUTHIBATh MHOXECTBO (DaKTOPOB, a TaKXKe IMOCTPOUTh HUX MPUOPUTETHOCTH
[[Ienncona, c. 145].

B mnactosimiee Bpemsi mpoOjeMa OTCYTCTBHSI KPENKHUX OpakoB, a TaKke
OJIM3KOW CBSI3M MEX]y MapTHEpaMH, SIBISETCS akTyadbHOW. JIFOAu pelnko ymerT
CaMOCTOSITEJILHO PEUINTh HaBAJIMBIIMECS MPOOJIEMBbI, a TAKXKe JIIOJU JTOCTATOYHO
PEAKO Pa3roBapyBaIOT APYT C IPYTOM O CBOMX UYBCTBaX U 3MolUsX. [laHHbIe (haKThI
ryOUTENIbHO CKa3bIBAIOTCA Ha JIIOOBIX B3aMMOOTHOIICHUSX, a TeM O0oJyiee TeX,
KOTOpBhI€ HM3HAYaJIbHO OBUIM TOCTPOECHBI Ha YyBCTBax MAByX Jtojed. [lomumo
OTUYYXKJIEHHOCTH TAPTHEPOM, HEJOBOJIBCTBA COOCTBEHHBIMU OTHOLIECHUSMU MOTYT
OPUBECTH K THUPAHUU B CEMbE, YHWIKEHHUSX NPyl JpPyra, a TakKe HEraTUBHOM
BJIIMSTHUYU HA JIeTel. DTO MPUBEAET K 00pa30BaHUIO MICUXOJIOTUYECKUX MPOoOIeM y
BCEX YIEHOB CEMbH, KOTOPBIE MPHUYACTHBI K CYIIECTBOBAHWIO B HETaTUBHOU
o0CTaHOBKE, a OCOOCHHO Te€X, KTO TMOJBEPraeTcs ICUXOJIOTHYECKOMY WIIH
buznueckoMy Hacunuto. [l mpenoTBpalleHus JaHHBIX MOCIEICTBHS BAXKHO YMETh
oOIIaThCS CO CBOEHM CeMbEH, HAXOMUTh B HEW MOJICPKKY U OBITH OMOPOM IS
OPYTUX YJICEHOB CEMbHM. [JIaBHBIMM YI€HAMM CEMbH IIO CTEIIEHW BIIMSHUS Ha
MICUXOJIOTMYECKOE COCTOSIHUM BCEM CEMBH SIBIISIIOTCS MYXK U )KE€HA, COOTBETCTBEHHO,
Mama u nama. IMeHHO JU1s HUX TJIaBHOM 3aJauel SIBJIIETCS COXPAHEHUE CEMBH B
KOM(OPTHBIX YCIOBUSAX, OJIarOMOJIy4yuHd, a TaKKe B KAYECTBEHHOM BOCHHUTaHUU

JIEeTEN.
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YuuThiBas BBINICTICPEUUCIICHHBIE (PAKThl, Mbl MOXEM CJI€JIaTh BBIBOJI, YTO
MIOCTPOEHUE CEMBHM ITO CEpPbE3HAas 3a/ada, OT KOTOPOW 3aBUCHUT JKHU3Hb TEX, KTO
BCTYIAET B OpaK, a TAK:Ke BCEX CYOBEKTOB CEMEHHBIX MPABOOTHOIICHUH, KOTOPHIE
MPUYACTHBI K )KU3HU B JAHHOU CEMBE.

Taxke, B JaHHOM paboTe, Mbl PELIWIN 3aTPOHYTh U APYrylO MpodieMy, a
MMEHHO CYIIECTBOBaHUE (PAKTUYECKUX OpayHBbIX OTHOIICHUH.

JlaHHBIN TUT OpaYyHBIX OTHOIICHHIH CUMTAETCS BO3MOXKHBIM B HECKOJIBKHX
cTpaHax 3anaja. Ha gaHHbIA MOMEHT JIaHHBIM TUN B3auMOOTHoIIeHU B Poccuu
opUIIMaIbHO HE TPU3HAH, OJHAKO, MPOUCXOISAT IIard JJis TOro, 4TOObI ATO
cBepimiochk. Takum obpaszom, 22.01.2018 roga ognum u3 aemyratoB CoBeTa
Oeneparuun - A.B.benskoBeiMm B ['ocynmapctBeHnyro Jlymy ObLT  HpeioKeH
3akoHONPOoeKT Ne 368962-7 «O BHeceHun u3MeHeHU B CeMeHHBIH KOJEKC
Poccuiickoit @enepauun». CorjiacHO BBILIEYNOMSHYTOMY 3aKOHY, CTaHOBHUTCS
OUYEBUJIHOM TIOMBITKA PACCMOTPEHUS CYIIECTBOBAaHUSA (DAKTHUECKUX OpayHbIX
OTHOLIEHUI B Poccuy, a Takke ux CylecTBOBaHUS B HOPMAaTUBHO-ITPABOBBIX aKTaxX
Y UHBIX IOPUANYECKUX JTOKyMeHTax. JlaHHbIN (haKT MO3BOJUT CUUTATh OpadyHbIMU
OTHOLLIEHUSIM COI3 MYKUYMHBI W JKEHIIUHBI, KOTOpBIE MPOKUBAIOT B OJHOM
MOMEIIIEHNH, a TAK)KE UMEIOT IKOHOMHUYECKHUE OTHOIIEHUS MEX Ty co00il. B manHOM
3aKOHOIPOEKTE paccMaTpUBAETCA BapUaHT, YTO €CJIM NapTHEPHI MPOKUBAIOT Ha
OJTHOM TeppUTOPUU OOJIee TSATH JIET, a TAKXKE UMEIOT MEXKIY COO0N YKOHOMHYECKHE
00s13aHHOCTH, TO UX Opak U3 (PaKTUYECKOTO CTAaHOBHUTCS OduIMambHbIM. Takxke,
CYLIECTBYET MHOE YCIOBHE MPU HAIMYMM AeTed. B ciydae, ecam y ogHOTO U3
MapTHEPOB €CTh PEOCHOK, CPOK COBMECTHOTO MPOKUBAHUS YMEHBIIIACTCS JI0 IBYX
net. [locne Toro, kak akTHUecKuii Opak MOMEHSET CTaTyCc Ha OpUIIMATIBHBIN Opak,
y TApTHEPOB TOSIBATCS WHBIE UMYIIIECTBEHHBIC 00S3aHHOCTH APYT TEpel IPYroM, a
TaK)K€ HX OTHOUeHus Oyayt perynupoBaTbcs CemeiHbiM U ['pakIaHcKuM
Konexcamn. B ngomonHeHMM K JaHHOMY 3aKOHONPOEKTY TaKKE YTOYHSAETCA
MPUYMHA MOSBICHUSI MBICIIEH O €ro HEOOXOAUMOCTH. JTO 00YCIOBIEHO TEM, YTO B
HACTOSIIEEe BpEeMsl JIaHHBIM TUI COBMECTHOTO (DaKTUYECKOTO MPOKUBAHUS OUYECHB

Pa3BUT, a MOCKOJBKY 3TO HUKAK HE OrPAaHUYCHO, 3a4ACTYI0 PYIIUTCS HUHCTUTYT
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cembH. [lOCKONMBKY TOCTEACTBHS Yy HE 3aperUCTPUPOBAHHOTO Opaka HE Bcerna
MOJIOKUTENbHBIE. Hampumep, OH co37aeT TPYAHOCTH MJisi  DBOJIOIMOHHOTO
pa3BuTusi obmectBa. Co3maHue NaHHOTO 3aKOHOMPOEKTA, MO HAIleMy MHEHHUIO,
UMEET BO3MOYKHOCTH CYIIECTBOBAHMS, OAHAKO IOCJIE PadOTHI C CYIIECTBCHHBIMH
HeJ0CTaTKaMH, MepeYUCACHHBIMU HIbKe [3akoHonpoekT Ne 368962-7]:

1. Wnpeonormyeckoe mnpoTtuBopeuue. lIpeiokeHHbIE W3MCHEHHUS HE
COYETAIOTCSI C OOIIETPU3HAHHON MOJIUTUKON rOCyIapcTBa B CEMEWHOM Bompoce. B
Poccun oOmenpuHATH TPaJIUIMOHHEE, CIIOKHUBIINECS OTHOIICHUS B CEMbE,
KOTOpBIC IMOJIpa3yMeBalOT HW3HAYaJbHOC BCTYIUICHHE B Opak [Pacmopsbkenue
[TpaButennscTBa Poccuiickoit denepanuu ot 25.08.2014 Ne 1618-p].

2. ITombITKa TPUMEPHUTH 3aKOHOIATEIBLCTBO 3aI1aIHBIX CTPaH, BEIPBAHHOTO M3
KOHTCKCTA 3aKOHA, a TAK)KE HE YUUTHIBAS PA3IUYMs B MCHTAIMTETE JIFOJICH.

HecMoTpst Ha TO, Y4TO JIaHHBIC METOJbBI OpPauyHOM JKM3HU YXKE CYIIESCTBYIOT B
HEKOTOPBIX CTpaHaX, KOHTPOJIb 3a JaHHBIMH COIO3aMH HE OCYILECTBISETCS
JI0OCTaTOYHO TPAMOTHO, a TAaKXKE MMEET Pa3Hyl cHenuduKy BO BCEX CTpaHax.
Hanpumep, B benbrun HeoO6xoauMo 3asBJIEHHE O JKENAOIIMX BCTYNUTh B Opak
[Kocapesa, c. 112].

Takxe, cornmacHo Turtyny XII @paHiy3cKOro rpaxkaaHcKoro kojekca «O
JloroBope, 0 COBMECTHOM HU3HU U O COXHUTEIbCTBE» TpPaKIaHE HMMEIOT IPaBO
3aKJIIOYUTH JOTOBOP, KOTOPBIM OyneT mnoATBepkaarh (aKT HX COBMECTHOTO
npoxxuBanusi. OMHAKO M3HAYAIBHO HEOOXOJMMO MOJIOKHUTEIBHOE PEIICHHE Cyaa
JUISL pelieHusi JaHHOTO Bompoca. HecMoTpss Ha 3TO, MPOKUBAIOIIME HA OJHOU
TEPPUTOPUH TAPTHEPHI HE OyAYyT 0071a1aTh 00S3aHHOCTAMH, KOTOPBIE TPHOOPETAIOT
JIOJIU TIOCTIe BCTYIUICHMSI B TpaxaaHCKui Opak. Takum oOpa3om, y HUX HE OyneT
MMYIIECTBEHHBIX 0053aTENIBCTB APYT TIEPET IPYTOM, a TaKKe Oy/1eT HEBO3ZMOKHBIM
MPaBO BCTYIUICHUS B HaceacTBO [OpioBckas].

[Tocne n3ydeHnst HaMU HOPMATHUBHO-TIPABOBBIX aKTOB, KACAIOIIUXCS OPavyHbIX
MIPABOBBIX OTHOIIEHWH, MHOTUX TOCYIapCTB, MBI CICTIAIH OMPECICHHBIC BHIBOIBI.
B nacrosmee Bpems s B [lopTyranuu Bce HOpMaTHBHO-TTPABOBBIC aKTHI, 4 TAKIKE

VHBIC IOKYMEHTBI, PETYJIUPYIOIIAE CEMEUHBIE MTPABOOTHOLICHUS, UMEIOT BIUSIHUE
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Ha IpakJaH, KOTOPbIE MPOXUBAIOT HAa OJHOU Teppuropun. Takxke, B [lopryranuu
BO3MOKHBIMH SIBJISIIOTCSL U oJiHOMouible Opaku. [lomMumo 3TOrOo, MblI OBl XOTENIU
3aMETHUTh, YTO HECMOTPS Ha TO, YTO CTPaHbl EBPOCOIO3a TOJIEPAHTHO OTHOCATCS K
COBMECTHOMY MPOKUBAHUIO TPAXKIAH, JAHHBIC COXKHUTEILCTBA TaK WM HHAYE
MMEIOT HEKOTOPHIE OrPAHWYEHHS B CPAaBHEHHUHM C TEMH IMApTHEPaAMU, KOTOPHIC
3aperucTpupoBaIu CBOM Opak oUIIMATBHO.

Brimeonucannbpiii (hakT 1aeT HaM MpaBO paccyxkiath 00 3()PEeKTUBHOCTH
JAHHBIX MEpP, CYLIECTBYIOIIMX B HEKOTOPBIX cTpaHax EBpornbl. Mbl MOXKEM cieNaTh
BBIBOJ O TOM, YTO MEphI, IPUHATHIE B EBpore co3aHbl AJis TOTO, YTOOBI UMETh
BO3MOKHOCTb YPETyJIUPOBATh OTHOIICHUN MEXIY JIOJIbMHU, KOTOpbIE (haKTUYECKH
MPOXKMBAIOT HA OJTHON TEPPUTOPUH.

3. CJI0XHOCTh B TPUMEHEHHHU JaHHBIX pedopM. J[aHHBIA 3aKOHOMPOEKT
JOCTaTOYHO CJOXKHO BHECTH B KW3Hb TPAXKJIAH CTpaHbl, IOCKOJBKY 3TO
IPOTUBOPEUYUT TPAAULIMOHHOMY MOHSATHIO O B3AMMOOTHOIIEHUSIX MEXKY JTFOJbMH.

NHoe MHEHME Ha JaHHBIM 3aKOHONPOEKT uMeer M.B. AHTOKOIbCKas,
KOTOpasi CYUTAET, YTO CUYUTATh MIPOKMUBAHKE JIIOICH KaKUM-T100 OpakoM HE UMeeT
nytei peanuzanuu. OIHAKO Kak-TuOO HMHAuY€ HOPUIUYECKU 3aKPENUTh JaHHBIE
COIO3BI BCE K€ HEOOXOIUMO.

[lonBonms wrtoru, B HacTosiiee Bpems, B Poccum HeoOXomumo wuHaye
paccMOTpeTh TMpoOiemMbl (PAKTUYECKOTO TMPOKMBAHHUS TpakJaH Ha OJHOU

TEPPUTOPUU U BEJIEHUN OOIIEro XO35HCTBA.
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2.2 JETCKO-POAUTEJILCKHUE ITPABOOTHOIIEHUA 1 X
OCOBEHHOCTH

[IpaBoBbIE OTHOUIEHHS MEXKAY POAUTEISIMU U HECOBEPLUICHHOJIECTHUMHU
JETbMU PETYIUPYIOTCA 3aKOHOAATEILCTBOM CTpaHbl U oOmiecTBoM. [Iperepnenas
€CTEeCTBCHHBIC TpaHC(hOpMallUM, HWHCTUTYT CeMbH TpeOyeT ompeseiacHus
COBEpIIIEHHO HOBOTO TMOAXOJa, 0a3upyIOIIerocs Ha OCHOBAaHWUU MHOTOJIETHETO
ONbITa, K BOCIHHUTAHUIO B CTPYKTYpE CEMEHHBIX OTHOILICHUW MOJIHOLUECHHOTO
rpakjaHuHa.

Jleno B TOM, YTO POAMUTEIHCKUE MPABOOTHOIIEHUS SIBISIOTCS OTPAXKEHUEM
MHTEPECOB KaK CaMHUX POJUTEINICH, TaKk 0OIIECTBA U TOCYIapCTBA.

l'ocynapcTBO paccmaTpuBaeT BOMPOCHl BOCIMTAHUSI HECOBEPILIEHHOJIETHUX
rpaXJIaH B KayecTBE OOIICHAIMOHAIBLHOTO IPUOPHUTETA, KOTOPBIH Tpeldyer
YCUJICHUS BIMSHUS CO CTOPOHBI TPAXJTAHCKOTO OOIECTBa M CaMOro rocyaapcTBa
[Ctpaternss pasButust Bocnutanus B Pd...]. OgHuM U3 NPUOPHUTETOB
rOCYJapCTBEHHOW CEMEWHOW MOJUTHUKU HAIleW CTpaHbl SIBISETCS YBEIUYEHUE
3HAYEHUs aBTOPUTETA POJIUTENEH U BBITIOIHIEMBIX UMH 005I3aHHOCTEN B CTPYKTYpE
CEMENHBIX OTHOLICHUH.

[Toa mpaBOOTHOMIEHUAMHU MEXAY POAUTENSIMHA U AETbMU CIIEIYET IOHUMATh
COBOKYITHOCTbH JIMYHBIX M MMYUIECTBEHHBIX OTHOILIEHUM, KOTOpas pPEryIHpyeTcs
3aKOHOJATEIbCTBOM HOPMATUBHO-NIPABOBBIMU akTaMu (CeMelHOro KoJekca.
ODHOBPEMEHHO C 3TUM, IPABOOTHOUIEHUS MEXIY POJUTEISIMH U JE€TbMHU SBIISIIOTCS
MIPEeIMETOM OCHOBHOTO BHUMAaHHUS CO CTOPOHBI TOCYAAapCTBa B cpepe CeMEMHBIX
MMPaBOOTHOLLICHUH.

Beinenrm OCHOBHBIE XapaKTEPUCTHUKH POAUTEIBCKUX MPABOOTHOLICHHS.
JlaHHBIM BUJ MPABOOTHOILIECHUW, B MEPBYID OYEPEAb, XaPAKTEPU3YETCS CPOUYHBIM
XapaKTepoM, TaK KakK IMPEKpamaeT CBOE CYIIECTBOBaHWE MO (aKTy JOCTHKCHUS
peOEHKOM  COBEpUICHHOJIETHEro  BO3pacTa WM  NOPUOOpPETEHUs  MOJHOU
JIEECIIOCOOHOCTH JI0 COBEPUICHHOJETHS. BTOPBIM OTIIMUUTENIbHBIM MPU3HAKOM

ABIACTCA TO, YTO POAUTCIM JOJIKHBI YUYHMTBIBATH HMHTCPCCHI I[CTGI‘/’I, a TaKXe
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co0JII01aTh UX OCHOBHBIE I'paXXJaHCKUE TMpaBa. B-TpeTbux, mo ¢GakTy poxKICHUS
pebeHKa poIUTEIbCKUMH TIpaBaMu 00J1alaloT Kak MaTh, Tak U otell. llocnennum
OTJIMYUTEIbHBIM MPU3HAKOM SIBJISIETCS TO, YTO POAUTEIIHCKHUE MpaBa COYETAIOT B
ceOe JIMYHbIE U OOIIECTBEHHBIE UHTEPECHI, YTO UMEET CYIIECTBEHHOE COLIMAIHLHOE
3HaucHue [CembeBeneHue, c. 21].

ConepxaHueM TMPABOBBIX OTHONICHUNW MEXAY JE€TbMH UM POJUTEISIMHU
SIBJISIIOTCSL UX TIpaBa U o0si3aHHOCTU. [Ipu 3TOM poauTenu 00s3aHbl OCYIIECTBISATh
CBOM TIpaBa B OTHOIIEHWU JETEH B YCTAHOBJICHHOM 3aKOHOM TIOpSIIKE U B
COOTBETCTBUM C uX wuHTepecamu [bunanoBa, c. 238]. OcHoBomojarammmm
OPUHIIMIIOM  OCYIIECTBICHUS POJUTEIBLCKUX TIpaB SBISIETCS OOEeCleueHue
IPUOPUTETHOM 3aIUTHI MPAB U HHTEPECOB pedeHka, 3akperuieHHoro cT. 1 CK PO.

Jlns  Gonee JeTalbHOTO HW  OOBEKTUBHOTO HCCJICIOBAHHUS  TOHSTHS
«POAUTENHCKOE MPABOOTHOIIIEHUE» HEOOXOAUMO OTMETUTH IOPUAUYECKHE (DAKTHI,
KOTOpBIE  TMOPOXKIAIOT MMOAOOHOE MpaBOOTHOIIEHHWE. B cooTBeTcTBUU C
JEHUCTBYIOIIUM 3aKOHOJATEILCTBOM, OCHOBaHHUEM BO3HUKHOBEHUS
COOTBETCTBYIOIIMX  TMPABOOTHOIIEHUN  SABIAETCS  NMPOUCXOXKIEHUE  JEeTeH,
yJI0CTOBEPEHHOE B YCTAHOBJIEHHOM 3aKOHOM mopsake [ bunanosa, c. 239].

Haunbonee BaxxHONW HEUMYIIIECTBEHHOW OOSI3aHHOCTBIO POJMTENCH SBISICTCS
UX 00S3aHHOCTHh MO BOCIUTAHUIO CBOUX JETEH, 3Ta 00S3aHHOCTh B TO K€ BpEeMs
BBICTYIIAET U B KAUECTBE MpaBa POJUTENS HA BOCIIUTAHHS CBOETO peOeHKaA.

[IpaBo Ha BocUTaHME BKIIOYAET B CEOS Psi/l TPAaBOMOYHIA:

- JMYHOE BOCITUTAHUE CBOETO peOCHKA;

- BBIOOD CITOCOOOB M METOI0B CEMEHHOT'0 BOCITUTAHUS,

- nepeaavya peOCHKa Ha BOCIUTAHUE B IETCKOE YUPEIKICHHUE;

- nepegavya peOCHKa Ha YCHIHOBIICHHUE;

- HAJ30p 32 MOBEJICHUEM CBOUX HECOBEPIIECHHOJIETHUX JACTEH.

Kax il peOeHOK C MOMEHTA CBOETO POKJICHUSI UMEET MPAaBO HA BOCIIUTAHUE.
ITog sTUM moHUMaeTcst oOecreyeHrue €My TaKoro (PU3MYecKoro, MCUXUYECKoro,
JIyXOBHOT'O M HPABCTBEHHOT'O PA3BUTHS, B PE3YyIbTaT€ KOTOPOTO OH MOT ObI CTaTh

ITOJIHOLCHHBIM YJICHOM O6H.I€CTBa, IIIOJOTBOPHO YU4aCTBOBATh BO BCCX 0071aCTAX €ro
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KU3HHU, TMOJy4aTb BO3MOXKHOCTh HauOoOJee TMOJHOTO YIOBIECTBOPEHUS CBOUX
MaTepualbHbIX, JYXOBHBIX U KYJIbTYpHbIX MNOTpeOHOCTEH. COOTBETCTBYIOIINE
HOpMBbI CK PO ucxosT u3 0CHOBOMOJATraloIIero MPUHIIUIA — IPABOBOE MOJIOKEHUE
pebeHKa B ceMbe OMPENEIIIeTCS C TOYKU 3PEHUSI HHTEPECOB pebeHKa, a He TIpaB U
00s13aHHOCTEU POJAUTEIICH.

K ocHoBHBIM MpaBam peOEHKA OTHOCST:

— KUTb U BOCIIUTHIBATHCS B CEMBE;

— 3HaTh CBOMX poJuTENeH (HACKOJIBKO 3TO BO3MOXKHO);

- npaBo Ha 3a00Ty MU HAa BOCHHUTAaHWE CBOUMH POJUTEISIMH (2 MPU UX
OTCYTCTBUH JPYTUMU OTBETCTBEHHBIMHU 32 ATO JIUIIAMH);

- mpaBo Ha OOECIeYeHHWEe €ro WHTEPECOB, BCECTOPOHHEE Pa3BUTHUE H
YBaYKEHUE €T0 YEJIOBEUECKOTO JOCTOMHCTBA;

- mpaBo Ha oOmEeHue ¢ OOOMMHM  POJUTEIAMH U JIPYTUMH
POJICTBEHHUKAMU;

- IIPaBO Ha 3alUTy CBOMX IMpaB U 3aKOHHBIX MHTEPECOB, B TOM UHUCJE
CaMOCTOSTEIILHO 00palaThCs 3a UX 3alUTON B OpraH OMEKHU U MONEUYUTENTHCTBA, a
0 JIOCTHKEHUM 14 neT — U B Cy[;

— BBIp@)KaTh CBOE MHEHHUE M0 BCEM BOMPOCAM, KACAIOIIMUMCS €T0 KU3HU;

— IpaBO Ha TOJYYCHHE COJEpXKaHUS M TPaBO COOCTBEHHOCTH Ha
pPUHAJITIEKAIIEEe eMy UMYIIECTBO.

Poccuiickoe  3aKOHOJATENbCTBO, HA4YMHAsg C  MEPBBIX  JIEKPETOB,
MPOBO3IJIACKIIO, YTO «POAUTEIBCKHE IIpaBa HE MOTYT OCYIIECTBISATHCA B
MPOTHBOPEUYHH C HHTEpecaMu JAeTei». OTO TMOJOKEHHE HallIo CBOE
MOATBEPKACHUE U B COBPEMEHHOM JEHCTBYIOIIEM 3aKOHOIaTEIbCTBE.

CormacHO  JaHHOMY  TIOJIOXKEHUIO  (OPMYITUPYIOTCS  BCE  HOPMBI,
omnpeneNAonMe MnpaBa W OO0S3aHHOCTU poautTenei. Bompockl, Kacaromuecs
BOCIIUTAaHUS M OOpa30BaHMs JETEW, PEIIAOTCS POAUTEISIMU IO B3aUMHOMY
COIIACUIO, UCXOJSl W3 HHTEPECOB JIETEM M C YYE€TOM HMX MHEHusA. B ciyuae

OTCYTCTBHA COIJIaCuA MCKIAY POAUTCIIAIMH, BOIIPOCHI, KAaCArOIMMUCCA BOCIIMTAHMA
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I[CTefl, peIIaroTCA OpPraHoM OIICKM MW IIONCYHUTCILCTBA, HIIM CYIOM. B Takux

CUTyaluAiX IIpaBa KaxKJa0ro u3 pOI[HTCJ'ICfI PpaBHBI.
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2.3 IIPABOOTHOILIEHW A, BOSHUKAIOUIUE ITPU ITPUHATUN PEBEHKA
HA BOCIIUTAHHUE B CEMbIO

OTHomIEHUsI MO YCTPOMCTBY JeTel Ha BOCIHUTAHUE B CEMbIO SIBIISIIOTCS
OCOOBIMU CEMEHHO-TIPABOBLIMU  OTHOIICHUSMH, B KOTOPBIX OYE€Hb CHIIBHBI
nyOJIMYHbIE HAYalIa.

[IpaBooTHOIICHUS, BO3HUKAIOIIKE MPU MPUHATUN peOCHKA HA BOCTIUTaAHUE B
CEMbI0, BKJIFOYAIOT B C€0s OTIEKY, MATPOHAX U MPUEMHBIC CEMBHU.

B Poccun c cepenunbl 90-x ro0B HaOMIOJAETCSs POCT TaK HA3bIBAEMBbIX
«COUMAIBHBIX CcUpPOT». CHWKEHHE YPOBHS JKH3HU, COIHAIBHOE PaCCIOCHUE
IPUBOAAT K (DOPMUPOBAHUIO TAKMX CeMeM, XapaKTepHBIMU MPU3HAKAMU KOTOPHIX
ABJIAIOTCS: 37I0YTIOTPEOJIECHUE aAIKOT0JIeM, HacCUIne, HapKoMaHus, 6e3padboTuna.

3aKOHHBIE MPEJCTABUTENIN PEOCHKA — €ro OTell U MaTh — HECYT 0053aHHOCTh
110 BOCIIUTAHUIO cBoUX AeTell. OHu 00s3aHbI 3200TUTHCA O 30POBbE, (DU3UUECKOM,
NICUXUYECKOM, TyXOBHOM M HPABCTBEHHOM Pa3BUTHHU CBOUX JETEH.

OpgHako Ha TMpakTUKE MOXKHO BCTPETUTh Ciy4yau, TJ€ HMMEHHO
37I0YMOTPEOIEHUSI CO CTOPOHBI POAUTENEH TPENICTABISIOT 0COOYI0 OMACHOCTD JIs
pebenka. [leTw CTaHOBSITCS XEPTBAMU HACWIIMS B CEMbE, UYTO MPHUBOJIUT K HX
«BBIXOAY» M3 Hee: peOeHOK MO0 caM IMOKHIAEeT pPoJauTesiel, MO0 ero 3aduparT
COITMAJIBHBIC CITYXKOBI.

3a00Ta 0 AeTIX — O/IHA U3 IIaBHBIX 3a7a4 rocynapctsa. B Poccun cunraercs,
4TO JIy4IIMMHA W HauOosiee KOM(OPTHBIMH YCIOBUSAMH BOCIHUTAaHHUS pPEOCHKA
SABIIAIOTCS ceMeiHble popMbl. [loaTOMY Ha 3aKOHO/IATETLHOM YPOBHE 3aKPETUICHBI
HamOoJee Kiaccuyeckue (OpMbl BOCIUTAHUS, K KOTOPHIM OTHOCSITCS: ONEKa H
MOTEYUTENBCTBO, MPHUEMHAsA CEeMbs, yChbIHOBIeHHE (ymouepenue). Kpome Toro,
CYILIECTBYIOT HauOOJiee COBPEMEHHBIE, HO MEHEE paCIPOCTPAHEHHBIE THIIbI
YCTPOMCTBA, TAKHE KaK JAETCKUE JIEPEBHU, IOMA CEMEWHOI0 TUIA U IPyTHE.

Ha ceronnsiinuii nenp Hanbosee pacnpoCTPaHEHHBIMU U3 CEMEMHBIX (hopm
BOCIIUTAHUSl SIBJIAIOTCA OINEKa M TOMEYUTENIbCTBO, YTO OOBSICHIETCS PSAIOM

MaTepualbHbIX U COUUANBHBIX (hakTopoB. He kaxknas cembsi, peliuBIias B3sTh Ha
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BOCIIUTaHUE PeOEHKA, TOTOBA COJIEPKATh €r0 3a COOCTBEHHBIE CPEJICTBA, JTUIIATHCS
MPEAYCMOTPEHHBIX 3aKOHOJATENIBCTBOM JIBIOT W OTOXKIECTBISITH Ce0si ¢
OMOJIOTMYECKUMHU POTUTEISIMH.

Bo3mesnnast omeka 1o JIOrOBOpYy O TMPUEMHOM ceMmbe Jo0aBuiia
BOCTPEOOBAHHOCTU JAHHOMY HMHCTUTYTY, HO, HECMOTpPS Ha 3TO, 0€3BO3ME3/IHAsI
OfeKa BCE paBHO JuAUpyeT. B 1aHHOM ciydae TOCJIEIHMM BHJ OMNEKU U
MOTICYUTENHCTBA HAaNOOJIee TOMYJISIPEH CPEIIU JIMII, SBIISIONIUXCS POJICTBEHHUKAMHU
MO/IOTICUHBIX.

[TonsiTve omexku U MOMEUUTENbCTBA 3aKperyieHo B denepaqbHOM 3aKOHE OT
24 anpens 2008 1. Ne 48-d3 "O06 oneke u moneynuTeabCTBE» [DenepaabHbIi 3aKOH
ot 24.04.2008 Ne 48-D3].

ITox omekoit moHuMaercst popMa ycTpoWcTBa MaJIONETHUX TpakaaH (HE
JOCTUTIIMNX BO3pacTa YETHIPHAAIATH JIET HECOBEPIICHHOJETHUX TpaxiaaH) U
NPU3HAHHBIX CYIOM HEJEECIHOCOOHBIMH TpakJIaHaMHM, NMPU KOTOPO Ha3HAUCHHBIE
OpraHOM OIEKH U TMONEYUTENHCTBA Tpak/iaHe (OMEKYHBI) SBISIIOTCS 3aKOHHBIMU
NPEICTABUTEIISIMU TIOJIOTICYHBIX U COBEPIIAIOT OT UX UMEHU U B UX UHTEPECax BCE
IOPUIMYECKH 3HAYMMBbIE JIEHCTBUS.

[TonmeuntenbCcTBOM MpHU3HAETCA (PopMa yCTPOIMCTBA HECOBEPIICHHOJETHUX
rpaXjaaH B BO3pacTe OT YETHIPHAALIATA [0 BOCEMHAJNATH JIET W TPaKIaH,
OTPaHUYEHHBIX CYJIOM B JIEECIIOCOOHOCTH, MPU KOTOPON HA3HAUYEHHBIE OPraHOM
OTIEKM W TIOMEUYUTENhCTBA TpaxkaaHe (MOTMEUUTeNu) O0O0S3aHbBl OKAa3bIBaTh
HECOBEPUICHHOJIETHUM IOJONEYHBbIM COJIEUCTBUE B OCYILIECTBICHUU UX NpaB U
WCIIOJIHEHUH OO0S3aHHOCTEH, OXPAHITh HECOBEPIICHHOJETHUX TMOJOMEYHBIX OT
37I0YMOTPEOJICHU CO CTOPOHBI TPETHUX JIMI, a TaKXKe JaBaTh COTJacue
COBEPIICHHOJIETHUM MO/IONEYHbIM Ha COBEPILICHHE UMU JEHCTBUM.

PaccmaTpuBas gaHHbIE MOHSATHS, MOXKHO 3aMETUTh, YTO OHU OTpakaloT B
OCHOBHOM IIPEICTaBUTENbCKHE (DYHKIIMH OTIEKYHOB W TIOTICYUTEIICH, a TaKHe TIpaBa
n OO0fA3aHHOCTH, KakK BOCIHUTaHHE, OOyuyeHue, 3a00Ta, OTPAXKEHBI B HOpPMax

CEMENHOTO 3aKOHOIATEILCTBA.
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Bo3MoxkHOCTB COCTaBJICHUS JI0TOBOPA, Onarogaps KOTOPOMY

OCYIIECTBIISIETCSI OMEKa M TMOIMEYUTEIBCTBO HAa BO3ME3AHOM OCHOBE IMOSABHIIACH
TOJILKO TOcie MpuHsATUs B Hailei ctpaHe denepanbHoro 3akoHa «O0 omeke u
noneyuteabcTBe». C MOMEHTa MPUHATUS JAHHOTO HOPMATHBHO-TIPABOBOT'O aKTa
TPaAUIIMOHHBIE XapaKTEPUCTUKU MPUEMHON CceMbU OOJbIIe HE SIBISIOTCS
OTJIMYUTEIbHBIMU, OOJIBIIIOE KOJUYECTBO JIETEH B3ATHI IOJ| OMEKY MPUEMHBIMU
POJIUTENSIMU HA JOTOBOPHOM OCHOBE.
MoOXHO TIPENONIOKUTh, YTO C BO3HUKHOBEHHEM IpaBa y OMEKyHa (MONeYuTes)
UCIIOJTHATh 00SI3aHHOCTH BO3ME3JIHOE, MHTEPEC K JAaHHOMY BapHUaHTy WHCTUTYTa
CeMbM JIOJDKEH 3HAUUTENIbHO BO3pacTU. BbIleNeHHBIE TOCYAapCTBOM JICHBIH
JIOJDKHBI OBITh HAIlpaBJIEHBI Ha peOeHKa: €ro pa3BUTHE, BOCIIUTAHUE, O0Opa30BaHUE
u 1.1. [losiBIeHne Takoil BO3MOXHOCTHU MPEJOCTABISET IIAaHC OE3/IeTHBIM CEMBSIM,
KOTOpbIE, MMOMHUMO TMPOYETO, HE HMMEIOT JIOCTATOYHOTO KOJUYECTBA CPEJICTB Ha
BOCIIUTaHUE U cojliepkaHue pedeHKa, cTaTh onekyHoM. OHAKO, CTOUT OTMETHTb,
YTO C MPUHATHE AAHHOTO 3aKOHA IMOSBUIIMCH MOMBITKH OCYIIECTBICHUS ONEKU U
MOTIEYUTEIHCTBA Ha/l HECOBEPIICHHOJIETHUM JIUIIOM B JIMYHBIX KOPBICTHBIX IIEJISX.
B cBs13u ¢ 3THM, HEKOTOPBIE YUEHBIE MPEJIOKUIHN 3aMPETUTh 3aKII0YATh JOTOBOPHI
O BO3ME3JHOW OIEKE C TpaxKgaHaMHu, KOTOpbI€ SIBIAIOTCS POJCTBEHHUKAMHU
HECOBEPILIEHHOJIETHETO JIUIIA.

Cnenyer OTMETUTB, YTO cojepkaHue cT. 16 @3 He MO3BOJSET YCTAHOBUT,
Kakoe (PU3NYECKOe JIMI0 MOKET 3aKII0UUTh JOTOBOP O BO3ME3IHOM OTEKe, a KaKon
— TONBKO O Oe3Bo3mesnHoi. B.A. l[BeTkoOB ompenment ClIeayrone MeETObI
pEIICHHs] BO3HHKINECH MPOOIEMBbI: JUI0, 3aMHTEPECOBAHHOE B YCHIHOBIICHUE
HECOBEPIIICHHOJIETHETO TPakIaHUHA, B 00S3aTEIHPHOM MOPSAJIKE MOAAET 3asBIICHUC
onpeniesieHHOW (OpMBbI, B KOTOPOM YKa3bIBaeT MNPEANOYUTAEMbIA BHUJl OIEKHU.
Opranbl ONE€KH W TMOIMEUUTENBCTBA JIOJKHBI PACCMOTPETh MOJAAHHOE 3asiBIICHHUE,
BCJIEJICTBHE YETro OyET MPUHATO PEIICHHE O TOM, KaKOH BU IOTOBOPA MOXKET ObITh
3aKJIIOYEH C KOHKPETHBIM JMIIOM. B japyrom ciydae opraHbl ONEKH U

IMMOIICYUTCIIbCTBA HA J3TAIIC IMOJa4H 3adBJICHUA OIIPCACIIAIOT, KaKoM AOTOBOP MOIKCT
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OBITh 3aKII0YEH C (pu3nueckuM JuioM. [IpunsToe pemieHre GuKCUpyeTcs B aKTe O
Ha3HaueHUM onekyHa [LBetkos, c. 118].

B 3axoHO1aTENBCTBO MPOMKMCAHBI CIIyYaH, COIJIACHO KOTOPHIM MOXHO MOAATh
3asiBJICHHE Ha 3aKJIFOUEHHUE I0Ir0BOPa O BO3ME3THOM ONeKe, OJTHAKO, TaKas MPaKTHKa
HE JO0JDKHA MPUMEHATHCS MOBCEMECTHO. BceneacTBue 3TOro, pemeHue o ToM, Ha
KaKOM OCHOBE HECOBEPIICHHOJETHUN TpakgaHUH OyJeT mnepefaH IMOoJA ONeKy
3asIBUTENIO, JOJDKHO TMPUHUMATBCA HCKIIOUYUTENIbHO OpraHaMu OINEKd |
MOMEYUTEIbCTRA.

Cnengyer OTMETUTB, YTO 3aKJIIOYEHHE JOTOBOpa OO0 OMNEeKe Ha BO3ME3IHOM
OCHOBE HE SIBJIETCS 00S3aHHOCTHIO COOTBETCTBYIOLIUX OPTraHOB.

B Hayke cemelHOro mnpaBa JUCKYCCHOHHBIM OCTA€TCS BOIPOC O MPABOBOMU
OpUpoJIE€ JOroBOpa O NpUEeMHOM ceMbe. HecMoTps Ha 3TO, CyllecTByeT psij
OCHOBHBIX IMOXOJIOB, CPEJIU KOTOPBIX:

- JIOTOBOP O NMPUEMHOI CEeMbE PETYIHUPYET HEUMYIECTBEHHbIE OTHOIICHHUS
YJICHOB CEMbH, BCIEACTBUE YETO OINPEALIIICTCS B KAUYeCTBE CEMEUHO-TIPABOBOTO;

- JIaHHBIA JIOTOBOP MOXET OBITh COCTaBJIIEH BMECTO TPYIOBOTO JIOTOBOpa
[CkaukoBal;

- JIOTOBOP O BO3ME3JIHOM OIEKEe pacCMaTpUBAETCs KAaK OJWH W3 BUJOB
IPaXKJaHCKO-TIPABOBBIX JIOTOBOPOB, PETYIHUPYIOUIUX OKa3aHUE KAKUX-THOO yCIyr
Ha BO3Me3aHOI ocHOBe [Muxeea, 2017, c. 44];

- OIUCBIBAEMBII JOrOBOP COYETAaeT 00JACTH YaCTHOTO U MyOIMYHOrO MpaBa,
BCJICJICTBHE Y€TO SBISICTCS KOMILICKCHBIM, HIIM CMelIaHHbIM [bapkos].

JIoroBOp OCYIECTBIECHUS ONIEKH HAa BO3ME3HOM OCHOBE NMEET 3HAUUTEIIbHOE
CXOJICTBO C Ipa’KJaHCKO-TIPaBOBBIM JOTOBOPOM. B 000MX nmepeynciieHHbIX Cllydasx
OTJIUYUTEIBHOM  YEepTOM  SBJISIETCSI  BBINOJHEHUE  INPONMCAHHBIX  YCIYT
WCITOJIHUTEJIEM HAa MAaTEPUAIBHON OCHOBE.

PaccMoTprM 0COOEHHOCTH JaHHOTO BUA JI0rOBOpa:

1. CormacHo JOKyMEHTAllM¥, NPHEMHBIE POAMUTENN JOJIKHBI COJEPXKATh

B3STBIX I1OJ1 ONIEKY HECOBEPUIEHHOJETHUX T'paxkaaH. CorjiiacHo J0roBopy,

roCyaapCTBCHHBIC BBIIIATBI ITOKPBIBAKOT pPacxXOoAdbl Ha BOCIIHMTAHHC H



35

oOpazoBanue. OgHaKko, MaTepualibHas MOMOIIb, KOTOpas OKa3bIBaeTCS
rOCyJapCTBOM NPUEMHBIM POJUTENISIM, UMEET HEIOCTATOUYHBIM pa3zmep,
KOTOPBIM MOT ObI MOKPHIBATH a0COIIOTHO BCE Pacxojibl Ha pebeHka. Takum
oOpa3omMm, MarepualibHas MOJAJEpP>KKa HE MOXET BBICTYNaTh B KaueCTBE
OCHOBHOW IPUYMHBI, IPUBOIAILEH K COCTABICHUIO U 3aKIIOUYCHUIO TAKOIO
JI0TOBOPA.

2. JloroBop 0 TOM, YTO HECOBEPIICHHOJETHEE JIUIIO MEPEXOJIUT O] OMEKY
HOBBIX POJIUTEIICH, COACPKUT CYOBEKTUBHBIN COCTAB, COTNIACHO KOTOPOMY
OH MOXET OBITh 3aKJIIOUEH TOJIBKO MEXIY ABYMSI CTOPOHAMU: OYIyIIIMMU
POJUTENISIMU U OPTAaHOM OIEKHU U TOTICYUTEIhCTBA.

3. B ToM ciyyae, ecniu mpuUeMHBIE POJIUTENH HApyIIaT MPONUCAHHBIE B
JIOTOBOpPE YCJIOBHSI W 00s3aTE€IbCTBA, JOTOBOP MpEKpallaeT CBOE
nevicteue. Eciu ycinoBust 1oroBopa ObUd rpy00 HapyIIeHbl KaKOW-Tu00
CTOPOHOM, POJAUTEISIMU WM OPraHOM OIEKH, ApPyras CTOPOHA MOMKET
noTpeboBaTh  BO3MENICHUS  yOBITKOB,  BO3HHUKIIUX  BCJIEICTBHE
pacTopKeHUs JOKYMEHTA.

4. PazMep MaTepHabHOTO TOCOOMS OINpejiesieH B KaxaoM cyobekre PD
MECTHBIM 3aKOHO/IATE€IIbCTBOM.

AHanu3upysi Hay4HbI€ UCCIICIOBAaHUS B 00JIACTH OTIEKU U MOTICYUTENbCTBRA, a
TaK)Ke U3YYHB MPAKTUUYECKOE MPUMEHEHHE 3aKOHOJATENbHONU 0a3bl, OTMETHUM, UTO
HEKOTOPBIE ACMEKThl OCTAIOTCSI HEPEIICHHBIMU, BCIEICTBUE 3TOI0 JAHHBIN BOMPOC
TpeOyeT WHAMBUAYAJIBLHOTO TOAXO0/A, OCMBICICHUS M OOCYXICHHS, a TaKXKe
COOTHOUIEHHUS C HOPMAaTUBHO-TIPABOBBIMU JIOKYMEHTAMU.

B I'K P®, a umenHo B cT. 41, npuBeileH TEPMUH «HIATPOHAX», KOTOPHI
MpEACTaBIsACT co00M (opMy, 00ECIIeUNBAIONTYI0O HHTEPECHl COBEPIIICHHOICTHUX U
JIEECIIOCOOHBIX JIMI, KOTOPBI€ JIMIIEHbl BO3MOXHOCTM B IOJHOH Mepe
peanu30BbIBaTh U 3alIUIIATh CBOU MPaBa, a TAKXKE UCIIOIHATh 00S3aHHOCTH B CHILY
OTPaHUYEHHBIX BO3MOKHOCTEH 37]0pOBbSI.

BaxxHo oTMeTuTh, UTO 3aKJIIOYEHUE JOTrOBOpa NaTpoHaXa U €ro

MocJeayIomnee aeCcTBUE OOS3BIBAIOT IOIMEUUTENs] 3a00TUTHCS O IOJONEYHOM,
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OJIHAKO, JII0ObIE BOMPOCHI, KOTOPHIE KACAIOTCS MpaB Ha UMYIIECTBO, MOTYT OBIThH
pelieHbl TOJIKO C paspelieHus ornekaemoro. PaccMmoTrpuMm mogpoOHee, Kakue
JEHCTBUSL MOKET COBEpLIaTh rmoneunTesb. Eciu TpedyroTes kakue-mubo AeicTBus
C HMYIIECTBOM, MX peaiau3anys BO3MOXHA B COOTBETCTBUM C JOTOBOPOM
JIOBEPUTEIBLHOTO YIpaBieHUs (MOPYYEHUs), KOTOPbIA ObUI MpPEX]Ee 3aKIIOUEH C
OMEeKaeMbIM TpakaaHuHOM. JItoOble clelku, OBITOBOTO WM MHOTO XapakTepa,
KOTOpbIE JIOJKHBI 00ECIEYnBATh COJEPKaHUE U YAOBJICTBOPEHHUE DJIEMEHTAPHBIX
NOTpeOHOCTEN OMNEeKaeMOTo TpaKIaHWHA, MOTYT OBITh COBEPIIEHBI TOJIBKO B
COOTBETCTBUM C JaHHBIM MM coryacueM. B Tom cnydae, eciau JeecrnocoOHBIM
COBEPILICHHOJICTHUN TPAXKIAHUH PEIIUT OTKA3aThCsl OT MaTPOHAXa, OTHOLICHUS C
OTICKYHOM TMPEKpAIatTcs B JII0O0OW MOMEHT BPEMEHHU, KOTJIa OBLIO BBIIBUHYTO
JaHHOe TpeboBaHUE, YTO CBUJETEILCTBYET O TIOJHOIICHHOM COXpPaHCHUU
CaMOCTOSITeILHOCTH 3a rpaxaanunom [Ilenesun, c. 177].

Ha oTHomeHus naTtpoHaka pacnpoCTpaHseTcs AEHCTBHE MHOTHX MpPaBUII,
PETYJIMPYIOUIMX OMEKY U MOIMEUYUTENbCTBO, B YaCTHOCTH CT. 34, 35, 39 'K P®.

JIo HEKOTOpBIX NOp B 3aKOHOJAATEJIBCTBE OTCYTCTBOBAJIM HOPMAaTHUBHO-
IPaBOBbIE AaKThl, KOTOphIE OBl PEryJupoBaid OTHOIIECHHUS MATPOHAXKa.
CooTtBeTcTBYyMOITME HOPMBI ObLTH BKIIFOUeHBI B [ K PD BcieacTBHE BO3SHUKHOBEHUS
HEOOXOIMMOCTH 3allUTHI MPaB IPaklIaH, KOTOPbIE B CUITy OCOOEHHOCTEN 37]0POBbS
HY>KJJAaIOTCS B OTIEKE, COXPAHSsSl MPU STOM MOJHYIO 1I€ECTIOCOOHOCTb.

[lepeunicnuM BO3MOXKHBIE NPUYMHBI, BCIEICTBUE KOTOPBIX TIpa)KJaHUH
MOYKET HYXJATbCsl B MATPOHAXeE: MPEKIOHHBIA BO3pPACT, HHBAIUIHOCTbD, TSKEIIOE
TEYCHHE XPOHUUYECKHX COMATHUYECKUX 3a00JeBaHWMN, OTpaHUYCHHUE BO3MOKHOCTU
MepeIBIKEHNS U T.1. B KaXI0M nepeuncieHHOM ciydae HaOJII01aeTcs COXpaHHBIH
MHTEJUIEKT, CyOBEKT CIOCOOEH K pa3yMHOM OIEHKE M aHaJIu3y COBEpIIaeMbIX
JNEUCTBUN. B crily orpaHnyeHust 310pOBbs, TPAXKIAHUH HYKIAETCA B TOMOIIHHUKE.

OTHomIeHWEe  TaTpOHa)Xa, OCYIIECTBIAEMOTO  Haa  JEECHOCOOHBIMH
COBEPIICHHOJIETHUM  TPaXJAAHUHOM,  XapakTEPU3YIOTCS  OTIIMYUTEIbHBIMU
MPAaBOBbIMU MpPH3HAKAMHU. BoO-NEpBBIX, 3aKIOUYEHUE JOroBOpa MATPOHAXKa

MOApa3yMEBACT BOCIIOJIHEHUE JeecnocoOHOcTH cyObekTa. [larpoHupyembiit
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YEJIOBEK — ATO TPaKJaHUH, KOTOPOMY HEOOXOAUMO Kakasi-TMOO BHEIIHSS MTOMOIIb.
[lomoms  moxapa3zdensieTcss aKTUBHYHO W TMOXHU3HEHHYIO, Ppa3oByl0 U
CUCTEMATHUYECKYIO, YEJOBEKY MOXKET NOTpe0OBaThCSI CTOPOHHSIS IMOMOIIb
OTHOCHUTEJIbBHO  COBEpIICHUS KAKUX-THOO CHEIOK C UMYIIECTBOM. Bun
HEOOXOUMON TOMOIIM OIpeeseTcs ONeKaeMbIM TpakJaHUHOM. BceneacTtue
ATOTO, MATPOHAK MOXKHO pacCMaTPUBATh B KAYECTBE CAMOCTOSI TEILHOT'O MMPABOBOTO
crioco0a MOMOIIM CO CTOPOHBI JOBEPEHHBIX JiHIl. B ToM ciiydae, eciin JOBEpeHHOE
JUIIO0 HE OBUIO OMpeJeNeHo, rpakaaHuH, KOTOPOMY TpeOyeTCsl OKa3aHUue BHEITHEN
MOMOIIM, MOXET  HaxOJIUThCS B  CHEHUAIM3UPOBAHHOM  YUPEKICHUH,
dbuHaHcupyeMoM  rocyaapcTBoM. Haxoxaenue B crenuagiu3upOBaHHBIX
YUpEKIECHUSIX, 00ecTieunBaommuX 3a00Ty O TpakJIaHUHE, HE MOXKET HUCKIIOYUTH
siBiicHue narponaxa [[lenesun, c. 179].

[Tocne 3akmroueHus JOroBOpa MaTpoHa)XKa MEXKIY JIBYMsI JIUIIAMH, OTIEKYHOM
U ONEKAEMbIM, OpraHbl ONEKH CUCTEMATHYECKU KOHTPOJHPYIOT pEaju3aluio €ro
YCIIOBHi, B JPYTrUX CIy4asiX OMNEKYH MPEJOCTaBISAET OTYETHYIO TOKYMEHTALUIO O
BBITIOJTHEHUU CBOMX 00sI3aHHOCTEH.

B Tom ciydae, eciau coBepriaroTcsi Kakue-inu0o NEUCTBHUS C MMYIIECTBOM,
OPUHAJICKAIINM OINEKaeMOMY JIMIY, WJIH ACHCTBHS, WMEIOUIME OTHOLIEHHE K
KU3HEHHO B)XHBIM TpaBaM Tpa)KJIaHHHA, HEOOXOIMMO MOJyYeHUE OJ00pEeHUsS U
corjacusi CoO CTOPOHbI OPTaHOB ONEKH U moneunTenbeTBa. [logo6HOr0 poaa caenku
HE MOTYT OBITh COBEPIIEHBI OT UMEHH OIEKAEMOTO JHIa 0€3 COOTBETCTBYIOIIETO
pelIeHns OPraHoOB OIEKHU.

Jiist Toro, 4ToOBI 00ECTIeYnTh HAUOOBITYI0 6€30MacCHOCTh JUII, TPEOYIOIINX
CTOPOHHEW MOMOIIHU, OCYIIECTBISIETCS TOBOJIBHO CTPOTUI BBIOOP OINEKYyHa.

JlelicTBre 1OTOBOpa MaTpOHaXXa MOKET OBITh MPEKPAIIEHO B JIFOOOW MOMEHT
B TOM CJIy4ae, €CJIM MOJIaHO 3asiBJIEHHUE CO CTOPOHBI OMEKAeMOro, ONEKyHa, OPraHOB
ONEKH U IMOIMEUNTENBCTBA. KpoMe TOro, COIENCTBOBATH MPEKPALIEHUIO OTHOIICHU N
naTpoHaxka MOXeT IpoKypop. JloroBop B 00s3aTEIbHOM MOPSIKE pacTOPraeTcs B
TOM clly4ae, €Clii ONEKyH OCYIIECTBIISIET OOS3aHHOCTH HE B IMOJHOM Mepe Wiu

HeJ00pocoBecTHO. B cinydae HacTyIuleHUsT CMEPTH ONEKyHa WM TPeOyIOIIEero
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OMEKU TpaKJIaHWHA, JIOTOBOP AaBTOMATUYECKH MpEKpallaeT CBOE JEUCTBHE.
Cornacho ct. 41 I'K P®, xoTopas perynupyer nopsiioK pacTOpKEHU AOrOBOpa B
clly4yae HeJOOpPOCOBECTHOTO MCIOJIHEHUSI 0053aHHOCTEN MOMOIIHUKOM, MATPOHAXK
MOXET OBITh PACCMOTPEH B KAaueCTBE PA3HOBUAHOCTH TMOMEYUTEILCTBE, UTO
SBJISIETCS JOBOJIBHO CIIOPHBIM BoOmpocoM. Takum o00pa3oM, akTyaJabHOCTb
WHCTUTYTA MaTPOHAXKa B HAIIIEH CTPaHE C KaXKJbIM T'OJIOM BO3paCTaeT.

Ecoim  cynpyxeckas  mapa ~— OpuUHUMAaeT — peHieHus O B3STUH
HECOBEPIIICHHOJICTHETO JIMIIa HA MOIMEUYEHUE, MOJIOAAsi CEMbsl TPUOOPETAET CTATYC
IIPUEMHOU CEMBH.

B ocHoBe sBieHUS TPUEMHON CEMBbU 3alI0KEH CIOXKHBIM MEXaHU3M
OCYIIECTBJICHUS] CEMEWHBIX OTHOIICHUS, MPU TTOMOIIN KOTOPBIX JETH, KOTOPHIC TIO
KaKo-1100 MpUYUHE OCTATTUCh O€3 POJIHBIX POJIUTEIICH, TPETEHYET Ha TTOTyUYeHUE
JIOCTOMHOTO BOCIIUTAHUE U IIIaHCA BHIPACTH B TIOJIHOLICHHON CEMbE.

TouHoe ompeneneHUe TEPMUHA «IPUEMHAs CEMbs» [0 CHX IOp HE
pa3paboTaHO, YTO MPOBOLHUPYET PACHPOCTPAHEHHE ITUCKYCCHUW B CIEIMATbHON
ropuauyeckoil nureparype. Tak, O.B. ®@etucoBa cunurtaer, 4TO MPUEMHASI CEMBbSI
opa3yMeBaeT o1 coboit Hekyto hopmy ycTpoiicTa aereii [Perrcosa, c. 164].

ITo muenuto M.B. AHTOKOJIBCKOM, MOJT TPUEMHON CeMbEl CleIyeT MOHUMAaTh
HEKOTOPYIO CMEIIaHHYI0 (opMy, KOTOpas IpuoOpesia XapaKTepUCTHKU OIEKH,
CHEUUAIM3UPOBAHHOTO  JIETCKOTO  YUYPEXKACHUS U  SIBJICHUSA  YCHIHOBJICHUS
[AnTokonbckas, c. 311]. JI.FO. MuxeeBa cuuTaer, 4To MPUEMHYIO CEMBIO CIIEIYET
paccMaTrpuBaTh B KadeCcTBE Pa3sHOBUAHOCTH omeku [MwuxeeBa, 2004, c. 150].
P.A. lllykypoB BBICKa3bIBAET MHEHHWE O TOM, YTO MPUEMHAsI CEMbS MOXET OBIThH
OTIpeJIeieHa B Ka4eCTBO HEKOTOPOH (POPMBI BOCIIMTAHUS HECOBEPIICHHOJICTHUX
rpaKJaH, MPEXKAEC OCTABIIMUXCS O€3 TMOMEYCHHS POAMTENEH, KOTOpasl SBISETCS
0COOBIM COIMALHBIM MHCTHUTYTOM, OCHOBAHHOM Ha 3aKIIOYEHUU CIEIUATBLHOTO
JIOTOBOpa ¢ OopraHamu omneku. Kpome TOro, mpueMHbIMU POAMUTENISIMHU, COTJIACHO
MPaBOCYOBEKTHOCTU, MOTYT OBITh HE 3apEerUCTPUPOBAHHBIE B Opake rpaxaaHe,

CBSI3aHHBIE OOIIMM OBITOM U JIOCYrOM, OTHOILIEHHSI KOTOPHIX C(HOPMUPOBAHbBI Ha
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OCHOBE B3aMMHOI0 YBaXXCHHUS W B3aUMOMNOMOIIM, a TAKKE HAa OCHOBE HAIMYMS
B3aMMHBIX ITpaB U o0s3anHocTel [[Iykypos, c. 7].

[Tpoananu3npoBaB pa3IUYHbIEC B3IJISIbl YYEHBIX OTHOCUTEIBHO ONIPEAECTICHUS
TEpMHUHA «IIpUEMHasi CEMbsi», MbI Belieuan MHeHne P.A. [llykypoBa kak Hanbosee
MOJIHO PacCKPbIBAIOIIIECE 3HAYEHNE TAHHOTO TEPMUHA.

Hamu ObU1O0 mpensio)keHo COOCTBEHHOE OIpeAesieHHe TEPMHUHOJIOTHUH,
Kacarolleics oTpaciivi ONEKYHCTBA U MONEYUTEIbCTRA.

[Tox mpuemMHOM ceMbel CIEAYET NMMOHUMATh MaJIbld COUMAIbHBIN UHCTUTYT,
KOTOPBIH npeacTaBisieT co0oi GopMy yCTpOHCTBA CUPOT HA JOTOBOPHOI OCHOBE.

Cy1iiecTByromias B HaCTOSIIEE BPEMS MOJIENIb CEMbU, KOTOpast ONIEKAET JETEH,
OCTaBIIUXCS 0€3 TOMNEYeHUsT PpOAUTENCH, TpPEeACTaBIseT CO00N OTpaKeHHE
HAKOTUJIEHHOI'O MHOTOBEKOBOTO OINBITA YCTPOMCTBA TaKUX HECOBEPILICHHOJIETHUX
rpaXkaaH.

Jisi  IpaBOOTHOIIEHWH, HMMEIOMIMX MECTO OBITh B MPUEMHON CeMbe,
XapaKTEpHbI BCE TPAJULUOHHBIE XapAKTEPUCTUKU CEMbHU, KOTOpas MOAPa3yMEBaET
OoOBEIMHEHUE TMPOXKMBAIOIIMX BMECT€ TpaXKIaH COTJacHO MX TMpaBaM H
o0s3aHHOCTSIM. OJIHAKO BBIIETUM XapaKTepHble OCOOEHHOCTH CEMbH, KOTOpas
MOJIy4Yusia CTaTyC MPUEMHOM.

YIoMuHaHKHe NPUEMHON CEMBHU B 3aKOHOaTeNbCTBE PD BriepBbI€ MOSABUIIUCH
nocie npuHatus CemeiliHoro Kogekca P®, 21 rimaBa maHHOro HOPMAaTHBHO-
MPABOBOTO aKTa pETJIaMEHTUPYET CYIIECTBOBAHUE paccMaTpuBaeMoil (Gopmbl
YCTPOMCTBA JETeH, OCTABIINXCS 0€3 TOTICUCHUS POIUTEIICH.

B nonosiHeHuEe K NOJIOKEHUSM JaHHOW IaBbl BbICTynaeT IlocTaHoBieHHE
[IpaButenscTBa  Poccuiickoit  @Demepanuun  «O0  OTACNBHBIX  BOMpPOCax
OCYILIECTBIICHUSI ONEKU W IONEYUTEICTBA B OTHOLIEHWH HECOBEPLICHHOJIETHUX
rpaxnan» [llocranoBnenue IlpaButensctBa P® ot 18.05.2009 Ne 423] ono
BKJIIOYAET B ceOsl:

1)  mpaBwia moadOpa, ydeTa W MOATOTOBKH I'PaXKJIaH, KOTOPhIC U3bSIBUIIH
’KeJaHue U TOTOBHOCTh  OBITh ~ ONEKyHAMHU WM  MOMNEUHUTEISIMU

HCCOBCPIICHHOJICTHUX I'paKIaH h15 (o1 IIPUHATD I[eTeﬁ, OCTaBIIMXCS 0€3 IONCYCHUS
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poauTenel, B CEMbIO HAa BOCIHTAHUE B HHBIX YCTAHOBJIEHHBIX CEMEHHBIM
3aKkoHOJaTeNnbcTBOM Poccuiickoit deneparuu popmax;

2)  mpaBWia OCYHIECTBICHHS OTACIBHBIX MOJHOMOYUN OPTaHOB ONEKU U
MOIEYUTENBCTBA B OTHOILICHUU HECOBEPLIECHHOJIETHUX rpaKJ1aH
o0Opa3oBaTeIbHbIMU OpraHu3aIUsIMHU, MEIUIUHCKUMU OpraHU3aIUsIMH,
OpraHu3alusMHi,  OKa3bIBAIOIIMMU  COUMAIBbHBIE  YCIYyTH, WM  HUHBIMU
OpraHu3alusMH, B TOM YHCJIE OPTraHU3aLUSAMH JUIsl JETEU-CUpPOT W JETEH,
OCTaBILUXCS 0€3 MONEUYCHUS POAUTEIEH;

3) mpaBwia 3aKIIOYEHHUS JOroBOpa 00 OCYIIECTBICHHH OINCKU MU
NONEYUTENBCTBA B OTHOLIEHUH HECOBEPIICHHOJIETHETO MTOAONEYHOT0;

4)  mpaBWiIa CO3/aHUS TMPUEMHON CEMbU U OCYIIECTBICHUS KOHTPOJS 3a
YCJIOBHSIMU JKWU3HU W BOCIIUTAHUS peOCHKA (1eTeli) B MPUEMHOUN CEMbE;

5) nmpaBwia OCYIIECTBJICHUS OpraHaMHd OICKH U  MONEYUTEIbCTBA
NPOBEPKH YCJIOBUI >KU3HW HECOBEPIICHHOJETHUX TIOJOMEUHbIX, COOIIOACHUS
OMEKyHaMH  WJIM  [ONEYUTEISIMA  NpaB U 3aKOHHBIX  HMHTEPECOB
HECOBEPIIEHHOJIETHUX MOAOINEYHBIX, 00ECIICUEHHs] COXPAHHOCTH UX UMYIIECTBA, a
TaK>Ke BBITTOJIHEHHSI OTIEKYHAMU WJIHM TIOTIEUUTESIMU TPEOOBAHM K OCYIIIECTBICHUIO
CBOMX IPaB U UCIIOJHEHUIO CBOMX 00sI3aHHOCTEH;

6)  mpaBuiIa BEJCHHS JHMUYHBIX JIEJT HECOBEPIICHHONICTHUX MOONCYHBIX;

7)  ¢opmy ordyera OINeKyHa WM IOMEYUTEIs O XpaHEHUH, 00
UCIIOJIb30BaHUM HUMYIIECTBA HECOBEPUICHHOJETHEr0 IMOAOMNEYHOIO U 00
YIIPaBICHUU TAKUM UMYLIECTBOM.

@aKT yCTpOWCTBA HECOBEPLICHHOJIETHEIO I'PAYXKIAHNHA B IPUEMHYIO CEMBIO
XapaKTepu3yeTcs ONpeeIeHHON PopMOil TPABOOTHOIICHUM, KOTOpasi HE SIBISETCS
HOBBIM CYOBEKTOM TIpaBa, OJHAKO, TPeOyeT IOTMOTHUTEIHHOW MPOPadbOTKH
OTJEJIBHBIX aCIIEKTOB. B CBOIO ouepenb, HOPMATUBHO-TIPABOBBIE aKThl CEMENHOTO U
IPAXKIAHCKOTO 3aKOHOAATENbCTBA MPU3BAHBI 00ECHEUYUTh 3aIIUIIEHHOCTh IpaB
JeTel, OCTaBIIUXCA O€3 TMOMEUeHHs] POAUTENeH, U JeTeH-CHUPOT, a TaKkKe
MPEyCMATPUBAIOT ONPEAECIEHHBIA PETJIAMEHT YCTPOMCTBA TAKUX JIETEHM B HOBYIO

CEMBIO.
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2.4 TIPOBJIEMBI U TIEPCITEKTUBBI CEMEWHBIX TTPABOOTHOIIEHUIA

[IpoGnemMbl W NEPCHEKTHBBI CEMEWHBIX MPABOOTHOUIEHUH B pealusx
TpaHcPpOopMalUd COBPEMEHHOTO OOLIECTBA CTOSIT OCOOEHHO OCTPO.

[lepBass mpoOnema cBA3aHa C OCOOEHHOCTSMM PEryJIUPOBAHMS CEMEHHBIX
IIPAaBOOTHOILIEHUH C y4aCTHEM MHOCTPAHHOTO AJIEMEHTA.

3a moclenHWE  JACCATUIIETUS  3HAYUTEIBHO  BBIPOCIO  KOJHMYECTBO
B3aumogencteun Poccun ¢ npyrumu ctpanamu. Y HaceneHuss PD mosiBunachk
BO3MOXXHOCTb BbI€3KaTh MPAKTUUECKH B JIIOOYIO CTpaHy OecrnpoOieMHO, Tak Kak
CYLIECTBEHHO YMIPOCTWIICS TOPSAIOK Bbl€3la M3 CTpaHbl W BbE3la OOpPATHO.
CrnenctBreM yNpoOUIEHHOTO MOPSIAKA MTOCEUIEHN NHOCTPAHHBIX TOCYAapCTBO CTAJIO
yBEJIMUEHHUE OPAKOB MEXIY POCCHMCKMMHU M MHOCTPaHHBIMH rpakaaHamu. Kpome
TOT'0, Ha JIAaHHOE TIOJIO’KEHHE JIeJT TIOBJIUSIT POCT MUTPALIMH C LIENbIO MIOKUCKa paboTa
wi Ha [IMXX B Poccun. B manHOM Bompoce BO3HHKIIA Cieayromias mpobiiemMa:
HEOOXOJMMO JOCTOBEPHO OIpPEACIUTh, K 3aKOHOJATENIbCTBY KAaKOW CTpaHBbI
OTHOCHUTCS 3aKJIFOUEHHBINA MEXIY TOITAaHHBIMH Pa3IMYHBIX TOCynapcTB Opak. [erno
B TOM, YTO CEMEWHOE 3aKOHOAATENbCTBO TOW WJIM MHOW CTpPaHbl MOYKET MUMETH
3HAYUTEIbHBIC OTIUYMS WU Jlake MpoThBopeuus. Perymsnus OpauyHO-ceMEHHBIX
OTHOILIEHHUM CO CTOPOHBI TOCYJApCTBA [IOJKHA ONPEAEISITHCS B COOTBETCTBHH C
TaKUMH OCOOCHHOCTSMH KaXJIOH CTpaHbl: Jaemorpadudeckoil 00CTaHOBKOM,
HallMOHAJIbHBIMH TpaguLUSIMHU, PEIUTHO3HBIMU " SKOHOMUYECKUMHU
COCTaBIIIOIIMMH U T.1. BeilencTeue 3Toro, Ay ONpeaesieHus MPUHALIEKHOCTH
3aKIIOYEHHOTO0 Opaka K KaKOMy-JIHOO TOCYAapCTBY HEOOXOAUMO YUWUTHIBATH
3aKOHOJATEJIbHBIE ACIIEKTHI, ONPEAEIISIEMbIE IPUMEHUMBIM IIPABOM.

Humxe paccmoTrpum mpobieMaTHKy 3akI04eHHs OpakoB ¢ MHOCTPAHHBIMH
rpakJaHaMH, pacTOPKEHUS TAKUX COK30B, a TaKXKe ClIy4ah, B KOTOPBIX
3aKJIFOYEHHBIE OpaKy CUYUTAOTCS HEJAEHCTBUTEIbHBIMH.

OnbIT cyneOHOM MPAaKTUKU Hallled CTPaHbl JIEMOHCTPUPYET 3HAUYUTEIIBHOE

KOJIMYCCTBO CJIy4YacB Y3aKOHHBAHUWA 6pa‘-IHLIX OTHOIHCHHfI, OIMH M3 YYaCTHHKOB



42

KOTOPBIX SIBJISIETCS TPaXKTaHUHOM HHOTO rocynapcersa [Kudryavtseva, Kolesnikova,
Miroshnichenko, c. 38].

OpnHako B HacToslIEe BpeMs HE CYIIECTBYET CIELMAIBbHBIX HCCIIEIOBAaHUM,
KOTOpble OBl OTpa)kajlu JOCTOBEpPHBIE CTATHUCTHUYECKHE JaHHbIE IO BOIPOCAM
MEXIYHAPOIHBIX TAHHBIX.

Hepnocrarounoe ocBenieHue mnpoOIeMaTHKA MEXIAYHApPOJIHBIX OpakoB B
3aKOHOJATENbCTBE MPUBOJUT K TPYAHOCTSIM MPAKTHUYECKOTO MPUMEHEHUs U
peanu3aluu JaHHbIX npaBooTHoIIeHuH [Kyemxkuea, Kynpssuesa, c. 363].

B nepByto oyepenb, 0AHON U3 OCHOBHBIX MPOOJIEM CTAHOBHUTCS OTCYTCTBHUE
HEOOXOJMMOTO E€MHOT0 3aKOHOJATENIbCTBA, KOTOpPOE ObLIO Obl OTpPakeHO B
MEXIYHAPOJHBIX HOPMATHBHO-TIPABOBBIX akTax. [IpuMeHeHHe MexAyHapOJHBIX
HOPMAaTHUBHO-TIPABOBBIX aKTOB MOTJIO Obl YHU(PHUIIMPOBATH KOJUIM3UOHHBIE HOPMBI,
pEryNHpyIOLMe MpaBujia 3aKIIOYeHUs] OpakoB ¢ MHOCTPAHHBIMHU 3JIEMEHTaMH, a
TaKXe UX pacTOpKEHUE U IPU3HAHUE HEJCHCTBUTEIbHOCTH.

Cnenyer ormetuTh, uro Poccuss He  NOpuUHUMAET ydyacTHEe B
OCHOBOIIOJIATalOUINX KOHBEHLHUAX, KacaloUIMXcs O0O0JacTH CEeMEMHOro Ipasa.
OnHako NposiBIEHNE UHTEpeca K JaHHBIM COTJIallleHueM MOTIJIO Obl cClIOCOOCTBOBATh
pELIEHUI0 MpPOoOJIeMaTUKU OpakoB MEXAy POCCHUHCKMMHM U HHOCTPaHHBIMU
rpaxaanamu [Pscennes, c. 78].

Bo-BTOpBIX, B PpOCCHICKOM 3aKOHOJATEIbCTBE OTCYTCTBYET TaKas
TEPMUHOJIOTHS, KaK «OpaKk C MHOCTPAHHBIM TPaXXTAHUHOM)», 4YTO TIO3BOJISET
paccMaTpuBaTh JaHHBIE B3aHMMOOTHOIIEHUSI B KauecTBE OJHOIOJIOro Opaka WU
MIOJINTAMHOT'O COK03a.

Kpowme Toro, cemennblii KOJIEKC HE CONEPKUT TEPMUHOB «HEJICVCTBUTEIbHBIN
Opak» U «mpekpalieHue Opaka», KOTOpble Obl ONpEeNeNsyii 3HAaYCHHE
MPEKPaTUBLIETO CyllecTBOBaHME Opaka. OTMETHM, 4YTO MPHUBEACHHBIC BBILIE
TEPMUHBI HE MOTYT O3HayaTh OJIMH M TOT >K€ IMpOILEecC, TaK KaK MOpsSI0K
IpeKpalleHue Opaka B 3THX JBYX CIy4yasX 3HAYUTEIbHO pa3InyaeTcs.
EnvHCTBEHHBIM MPHU3HAK, COIVIACHO KOTOPOMY JaHHBIE TEPMUHBI MOTYT OBIThH

IIPHU3HaHbI KakK CHHOHMMHNYHBIC, - 9TO COBOKYITHOCTD OCHOBaHI/II\/II,
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pernamenTupoBaHHbIX CK PO, KOTOpBhIE MOTYT IPUBECTH K PACTOPKEHUIO OpayHbIX
OTHOIIEHUH. PacTOPrHyThIil Opak JOJIKEH CUUTATHCS MPEKPAILEHHBIM.

OTmeTuM, 4YTO TpaKTUKA pacTOpKEHHE OpakoB C HWHOCTPAHHBIMHU
rpaxaanamu perynupyercs 1. 1 ct. 160 CK P®. U3 sToro cineayer, 4To B TaHHOM
BOIIPOCE YUYUTHIBAECTCSI MECTO pacTopkeHue Opaka, To ecth Poccuiickas dexneparus
[Bumnsikonsa, c. 145].

MuHcCKass KOHBEHIIMS, TOJIOKEHUSI KOTOPOW HE ObUIM MPUHSTHI B HaIlIei
CTpaHe, pacCMaTPUBAET BOIPOCHI PACTOPKEHUS OpPAKOB, 3aKIIOUEHHBIX MEXKIY
NOJIaHHBIMU ~ Pa3JMYHBIX TOCYJIApCTB, CIEIYIOIIMM 00pa3oM: YYHUTHIBAETCS
IPaXKJaHCTBO, KOTOPBIM 001a/1atl0T 00a cynpyra Ha MOMEHT MOJa4yH MPOIISHHS O
npeKpaiieHuy OpayHbiX OTHOIIEHUM. [IpaBuiio He MpUMEHsIeTCs B TOM cllydae, eCiu
Cylpyru He SBISIOTCA NOAJAHHBIMM OJHOro rocynapctea. IIponeaypy
PaCTOPXKEHHS MEXIAYHAPOJIHBIX OpakoB yrpocTwio Obl BkiItoueHue B ['TIK PO
HOPMAaTUBHO-TIPABOBBIX ~ aKTOB, KOTOpPbIE MOIJIM OBl  perjJaMeHTUPOBATH
NIOJACYIHOCTh TaKHUX JI€Jl B TOM CJIy4ae, €CJIM POCCUMCKUN TPaXJaHUH IIPOKUBAECT
Ha JIaHHBII MOMEHT 3a TpelejaMu CTpaHbl. Pa3yMHBIM pelieHHeM CcTajo Obl
NpeloCTaBlIeHUe TpakJIaHUHY BbIOOpa: pacTopkeHHe Opaka B HWHCTAHIUSAX,
PACIIOJIOKEHHBIX HA TEPPUTOPUMU NOCIEIHETO MECTA KUTEIbCTBA HA TEPPUTOPUU
CTpaHbI UM COIJIACHO €r0 MOXKEIaHUSIM.

Tak kak ynmotpebiieHHEeM OIpPeNeIEHHOTO 3aKOHOJATEIhCTBA B MOJA0OHOTO
pola cyneOHbIX Jenax 3aTpyIHEHO, HaOIofaeTcs 3HAYUTEIbHOE KOJIMYECTBO
CIIOPOB B BONpPOCax MEXKIyHapOIHBIX OpakoB. BcneacTBue 3TOro BO3HUKAET
HEO0OXOIMMOCTh N3YUYEHUS JAaHHOU MPOOJIEMATUKU U TIPUHATHS, COOTBETCTBYIOIIHNX
Mep.

Ha mnepBom »srame pemenus pgaHHoW mpoOnembl, CeMeHHBI KOAEKC
HEO0OXOIUMO JIOTIOTHUTH TEPMUHOJIOTUEH, KacaIOMIEHCsT MEXTYHAPOIHBIX OPaKOB.
Ilocne 3akperuieHUsi TepMUHA «Opak C MHOCTPAHHBIM TPaXIAaHUHOM)» B
HOPMAaTHBHO-TIPABOBBIX AKTaX, CyAbl CMOTYT C YCHEHIHOCTBIO pa3peliaTh
BO3HUKAIOUIUX MEXAY CYNPYraMHu CHOPbI, & TAKXKE YCTAHABIMBATH (PAKT HAIHUMS

CEeMCHHBIX OTHOIICHHH [borycimaBckui, ¢. 66].
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Kpome Toro, ct. 158 CK P® TpeOyeT BHECEHUs aHAJIOTMYHBIX MOIPABOK.
Hogas pegakuus 1okHa cofepKaTh HH(OOPMALUIO O TOM, YTO B TOM CIIy4ae, €cliu
MIpU 3aKJII0YEHUU Opaka MEXIy MHOCTPAHHBIM IpaXKJaHUHOM U rpakaaHuHOM PO
coboieHsl TpeOoBaHus, yctaHoBieHHble cT. 12, 13, 14 CK P®, takue Opaku,
OyIy4H 3aKJIOUCHHBIMH Ha TEPPUTOPUU JIPYTOro TOCyJapcTBa B COOTBETCTBUU C
JEUCTBYIOIINM 3aKOHOJIATENIbCTBOM CTpPaHbl, OyJIyT MNpPU3HAHBI HA TEPPUTOPUHU
Poccuiickoit ®epnepariuu. BHeceHue BBINNIEYKA3aHHBIX IOMPABOK  MO3BOJUT
MPU3HABAThH JICMCTBUTEIBHOCTh HA TEPPUTOPUU HAIEH CTpaHbl OPAKOB, KOTOPHIE
ObUIM 3aKJIIOYCHbl Ha TEPPUTOPUHM HHOCTPAHHOrO rocyaapcTBa [JMuTpuesa,
c. 145].

Nrak, Obut paccMOTpeHBI TPOOJEMBl PETUCTPAIlUU, PACTOPKEHUS U
NPU3HAHUS HEJICUCTBUTEIBLHBIM Opaka C ydacTHeM WHOCTPAHHOTO d3JIEMEHTa, a
TakKe  TMPEJIOKEHBl  IMYyTH  PEIICHUs, KOTOpbIe  SBISIOTCS  HaumbOolee
11eJIecCO00pa3sHbIMU M HE 3aTPOHYT PABHOBECHE HHBIX HOPM MEXKIYHAPOIHOIO
gacTHOro mpaBa. OTCyTCTBHE oOIpeeneHus Opaka B POCCHUHCKOM CeMeiHOM
3aKOHOJATENbCTBE SIBIIETCA CEPbE3HBIM CYIIECTBEHHBIM MpPOOEIoM, 4YTO JaeT
OCHOBaHUS TOBOPUTH O MPHUAAHHM CTaTyca Opaka OJHOIOJIBIM U TOJUTaMHBIM
coto3oM. [lo3TOMy, OCHOBBIBasiCh Ha B3IVISIAAX PAa3JIMYHBIX YYEHBIX—IOPUCTOB
HEOOXOAMMO 3aKpEenuTh Cleayloliee IMOHATHE Opaka, a WMEHHO, Opak — 3TO
3apErUCTPUPOBAHHBIA B YCTAHOBJIEHHOM 3aKOHOM TIOpSIAKE, OCHOBAHHBIM Ha
B3aMMHOM  COTJIAIICHUH, JOOPOBOJIBHBIM, CBOOOIHBIN, pPaBHOMPABHBIA U
MOHOTaMHBII COI03 MY)KUMHBI U JKCHIIHMHBI, 3aKIIOYaeMbIi C LEIbI0 CO3JaHUs
CEMbH M MOPOXKIAIOUIUN SISl HUX B3aUMHbIEC JTUYHBIE U UMYIIIECTBEHHBIE MIPaBa U
00513aHHOCTH.

Eme oaHOW M3 akTyalbHBIX MOPOOJEM CYNPYKECKUX U POAUTEIHCKUX
OTHOIICHWI B HACTOSIIEE BpEMS SBIISICTCS POOJIeMa CMEHBI TTOJIA.

CoBpeMeHHbIE TOCTHKEHHSI MEIUIMHCKOW HAyKH TIO3BOJIMJIM YEIOBEKY
M3MEHSATH MOJI B Clly4ae BOBHUKHOBEHUS TAKOTO kenaHus. [{j1s 3Toro mpumeHsercs
rOPMOHAJIbHAS Tepamus W XHpypruueckoe BMmematenbcTBO [[Ilabmuit, c. 26].

HepBBIMI/I CTpaHaMHM, B KOTOPbLIX B CCPCAHMHC IIPOLLIOrO BCKa HA4YalIW ACJIATb
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oIeparyu, O3BOJIAIONIUE H3MEHHUTH 1MoJI, cTainu JJanus u Mapokko [["opckas, c. 3].
B Hacrosmee BpeMs OCHOBHBIM MHPOBBIM JIUIAEPOM IIO KOJHMYECTBY TaKUX
omnepaui ssisgerca Tawnana. B Hamied cTtpaHe onepauuu MO0 CMEHE I0JIa TaKkKe
MPOBOJATCS B pPa3jMYHbIX PETHOHAX, OJHAKO, O(QUUHUAIbHBIE CTAaTHCTUYECKHE
JaHHBIC TI0 JJAHHOMY BOIIpOCY He myOnukyrores [[lanpkuna, c. 19].

Poccuiickoe 3aK0HOAATENBCTBO HE PACCMATPUBAET B IIOJIHOW Mepe Cilydau
CMEHBI MoJjia TPaXAAHUHOM, HaxXOJsALIUMCS B 3aKOHHOM Opake. JlaHHBII Bompoc
OCTAETCSl HEPELIEHHBIM B 3aKOHOTBOPYECKOM NMpakTuke. CMEHa 1ona rpax1aHuHOM
OPUBOJUT K BO3HMKHOBEHHUIO OIPEICICHHBIX Npo0JeM B HMHCTUTYyTe Opaka.
Oco0eHHO OCTpPO BOMPOC MPABOBBIX MPOOJIEM CTOUT NPU CMEHE Opaka JHUIOM,
KOTOpO€ COCTOUT B OpadyHO-CeMEHHBIX OTHOIIeHUsX. CeMeWHBIM KOJeKC He
OTIpeJIeNIsIET HOPMbI, KOTOPbIE MOTJIM ObI YTOUHSITh NalbHEHIITYIO IEHCTBUTEIBLHOCTD
paccmaTpuBaemMoil  ¢GopMbl  Opaka. HexoToppiMM  y4EHBIMM  BbICKa3aHbI
IIPEAIIOI0KUTEIIbHBIE KOHIIEILIUU paccMOTpEeHUs JTAHHBIX BHUJIOB
B3aMMOOTHOILICHUH.

Bo-niepBbIX, MpeaiokeHo NMpu3HaBaTh TakKue Opaku HEACHCTBUTEIILHBIMU 110
[IPUYUHE CMEPTU OJHOI'O M3 CYIPYrOB, TO €CTh IIOCJIE OIEPALUU 10 CMEHE I0Ja
rpakJJaHWH 0 PELICHUI0 cyaa npu3Haercs ymepmuM [Ctenanos, ¢. 70]. OgHako
TaKOM MOAXOJ NMPHUMEHATh KAaTErOPUYECKH Heb3s. [[eo B TOM, 4TO rpa)KIaHuH
IIPU3HACTCS. YMEPLIMM TOJIBKO B TOM CIIy4ae, €CJIM IPUCYTCTBYET MEIMLMHCKOE
3aKJIFOYEHUE O HACTYIUICHUH OMOJIOTrMYEeCKON CMEPTH.

Bo-BTOpBIX, IpU3HAHKUE YEJIOBEKA, U3MEHHUBIIETO I10J, YMEPIINM, SABIACTCS
rpyObIM HAapyIICHHEM TPaKJAHCKUX IpaB, KaK caMoro TpakAaHWHA, TaK M €ro
OnmkHETo OKpyXeHus. B ToM ciydae, eciu kakoe-1100 JTUI0 TPU3HAHO YMEPILIUM,
OHO aBTOMATHYECKH OCBOOOXKIAETCS OT OOS3aHHOCTH BBIMIAYMBATH ATUMEHTBHI.
IlomuMoO 3TOrO, mMOCIHE CMEPTH TpaXKAAHUHA MPOUCXOAUT HACIEIOBAHUE
IIPUHAJIEKABUIETO €My paHHee umyniectsa. CMepTh OAHOrO U3 YJIEHOB CEMbBH
MO/IPa3yMEBAET BO3HUKHOBEHHE COBOKYIHOCTH COLIMAJIBHO-00€CIeUnTENbHBIX

OTHOILICHUH cpcan YICHOB CCMbM.
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[pyrue yuyensle, B Tom uncie M.H. Manenna, npuiep:xuBarorcs Ciie1yronen
MO3UIIMM:  3aKIIOUYCHHBIM paHHee OQPUUUANBHBIA Opak MEXIy JIUIIOM,
COBEPIIMBIIUM OTIEPAIMIO IO CMEHE M0JIa, U €ro CYIPYyroM, J0JKEH ObITh U3MEHEH
B UHYIO (hOpMY CO103a, CYIECTBYIOIIETO0 MEXAY JBYMS JIOABMU OJUHOKOTO IMO0Ja,
KOTOpPBIE MOT'YT BOCIIUTBIBATh OOIIUX JIETeH U BECTU JOoMaIlIHee X03icTBO. O1HaKO
B TAKOM COI03€ JIIOAM HE MPU3HAIOTCS TOCYAapCTBOM MYKEM U skeHol [Maneuna, c.
53]. Teopernueckoe TMpeaOKEHUE O BBEACHHUE JaHHOW (DOPMYIMPOBKUA B
3aKOHO/IATEJILCTBO OA3UPYETCs HAa MPOBEICHHBIX CPABHUTEIIHLHBIX UCCIICIOBAHUM, B
OCHOBE KOTOPBIX JIGKUT H3YYCHUE peanu3aluu Takoh (OpMbI CeMEHHBIX
OTHOIIIGHUM, KOTOpasi SBIAETCS Kak (akTuueckuM, Tak U OQUIHMATIBLHO
3aperucTpupoBaHHbBIM OpakoM. Ilpu 3ToM B Takod ¢opme OTHOIIEHUH MOTYT
COCTOSITB JIFOJY OJTHOTO WJIM PA3HOTO IOoJa.

B 3akoHOmaTeIBCTBE HaIlICH CTPAHBI MOJHOCTHIO UCKITIOYAETCS BO3MOKHOCTh
CyLIECTBOBaHUA (POPMBI CEMEHHBIX OTHOUIEHUH, NpPU KOTOPOH CyNpyramu
ABIIAIOTCS JIIOJU OJHOro Tojia. BaxHO oOTMETUTH TO, 4YTO OpayHbId COMO3,
3aKJIIOYEHHBIA J0 TOT0, KaK OJHUM M3 CYNpPYroB OblIa MPOBEIEHA OMepanus IO
CMEHE TMOJOBOW MPUHAJJIC)KHOCTH, HE MOXKET OBITh NMPU3HAH HEJIEHCTBUTEIHHBIM
[Copckasi, c. 4]. JlanHoe yTBep:KaAeHHE OCHOBBIBACTCS Ha TOM, 4TO B CT. 27 CK P®
HE COJEPKHUTCS TOJOXKEHUS, KOTOpoe OBl PperiIaMeHTHPOBAJIO aJTOPUTM
NpeKpaiieHus OpayHbIX OTHOIIEHUN B CUJIY TOTO, YTO OJIMH U3 CYNPYTOB U3MEHUII
0.

ITo muenuto B.I'. AneliHnueHKo, Opak, 3aKIFOYCHHBIA MEXKTY JIFOABMHU, OAUH
U3 KOTOPBIX BIIOCIEACTBHUM CMEHWJI TOJ, JOJKEH OBITh MpEeKpalieH IyTeM
pactopkenusi [Aneiinnuenko, c. 40]. IlpekpamieHue cymiecTBOBaHHWE Opaka B
JAHHOM CIlydae BO3MOXHO TOJIbKO B TOM Cllydae, €CJIM TaKOBO€ HaMEpEHHE
BbICKa3all OJIUH WM 00a cymnpyra. Mcxonas u3 BbIIIECKa3aHHOTO, MOYKHO C/ENaTh
BBIBOJ] O TOM, YTO MPOBEJACHUE CMEHBI MOJOBOM MPUHAMJIC)KHOCTA OJIHHM U3
CYNpPYroM HE MOKET ObITh OTHECEHO K (paKTOpaM, MPUBOISIINM K IPU3HAHUIO Opaka

HEACUCTBUTECIbHBIM. J[aHHBIM COI03 CTAaHOBUTCS OJHOMOJBIM, OJIHAKO, B
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3aKoHOAaTeNbcTBE PD mMpu3HAIOTCS TOJIBKO T€ Opaku, KOTOphIEe Oa3HpyrOTCs Ha
OTHOILICHUAX MEXAY MYXUYUHOU U JKECHIIUHOM.

Pemiennie naHHOTO BOMpOCca BO3MOXHO JByMsi crocobamu. Bo-mepBbiX,
cleayeT nepecMoTpeTh HopMbl CeMeHOro KojieKca, BKIFOUUB B HUX BO3MOKHOCTD
CYILIECTBOBAHUSI OJIHOIOJOrO Opaka, OJHAKO, JAaHHBIA CIOCOO0 HE MOXKET OBITh
peaau30oBaH B CWIY HallMOHAJIBHBIX 0COOCHHOCTEH. BTOpoii criocol 3akitouaercs B
BO3MOKHOCTU BKJIFOUEHUSI (paKTa CMEHBI MOJIOBOM MPUHAMJICIKHOCTA B CIHCOK
OCHOBaHUM 115 pacTopkeHus opaka (ct. 16 CK PD).

PaccmoTpum, Kak MOXKET TOBIUATH CMEHA MoOJia TpakJaHUHOM Ha €ro
POIUTENIbCKUE TIPaBa U 00s13aHHOCTU. B 1aHHOM ciydae, mepeopueHTaius mnojia He
BJIUSICT HA CYIIECTBOBAHUE POJIUTEIILCKUX MTPABOOTHOIICHHM, YTO PETYJIUPYETCS CT.
19 TK P® u ct. 70 ®3 «O06 akTax rpaxaanckoro coctosiaus. Kpome toro, B8 CK PO
HE MPEyCMOTPEHO JIMIIEHUE POAUTEIBLCKUX TIPaB B CBSA3U CO CMEHOM MOJia OHOTO
u3 poaurencit [['paxmanckuii kogekc PD; denepanpubiii 3akoH oT 15.11.1997 Ne
143-D3].

IT. 2 c1. 54 CK PO pernaMeHTHUPYET MPABO Ka)KIO0TO HECOBEPIICHHOJIETHETO
rpakJIaHHAa HA COBMECTHOE MPOKUBAHKE B CEMbE, 3HAHNE CBOMX POJUTENIECH U T.1I.
Y ChIHOBUTETIS TAKKE HENB3S JIMIITUTH MPaB Ha peOeHKa B TaHHOM cutyariuu. O1HaKko
ct. 127 CK P® 3ampemaer ogHOMmonbIM OpakaM, Y3aKOHEHHBIM Ha TEPPUTOPUHU
JIPYroro rocyJapcTBa, YChIHOBIISTh HECOBEPIICHHOJIETHErO rpaxaanuHa PO.

Hekotopble  1opuauyeckue  HMCCIEAOBAaHUS  CUMUTAIOT  HEOOXOAUMBIM
no6asnenue B cT. 69 CK PO ocHOBaHMs A TUIICHUS TPpaXKIaHUHA POJUTEIBCKUX
mpaB M OO0S3aHHOCTEH BCIENCTBHE €r0 IOJOBOM mepeopueHTanu [SkoBiesa,
c.269]. CymiecTBeHHBIM PENSATCTBUEM JIJIs1 BHECEHUS TAHHBIX MOMPABOK SIBISETCA
TO, YTO TAaKUM OOpa30M MOXET OBITh HAHECEH BPEH ICHXOJOTHYECKOTO W
HMOIMOHATFHOTO XapaKTepa, TaK KaK B JAHHOM CIlydae HE YCTAaHOBJIECH (aKT
HEJIOCTATOYHOTO BBHITIONIHEHUS TPAXKJAHUHOM €ro 3aKOHHBIX 00sI3aHHOCTEH
[Onpenenenne Koncturymuonnoro Cyaa P® ot 16.11.2006 Ne 476-0].

Ha nanHoM stare pa3BUTHSI POCCUMCKOTO 3aKOHOJATEIbCTBA CYHIECTBYIOT

SHAYUTCIIbHBIC PA3HOIJIACHA B BOIIPOCAaX BO3MOKHOCTHU CYIICCTBOBAHHNA O AHOIIOJIBIX
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OpakoB W OCYILIECTBICHUS HMH POJIUTEIBCKONW omeku. BenencrtBue 53Toro
MOSIBIIAFOTCA HEAONOHMMAaHUs B BOIPOCAxX IIPAaBOBOIO PETYIMPOBAHUSA JAHHOTO
BUJIa CEMEUHBIX OTHOILICHUM.

OCHOBHBIM HOPMATHBHO-TIPABOBBIM AaKTOM, PETYJIUPYIOIIUM CEMEUHBIE
oTHoweHUs Ha Tepputopun PO, sensercsa Cemeitnpiii Kogekc.

Cewmeitnblii konekc Poccuiickoit @enepanuu - 310 JIoOKyMEeHT, KOTOPbII ObLI
OpUHIT BMeCTO JeicTBoBaBliero paHee Kopexca o Opake u cembe PCOCP u
BCcTynui B cuity 1 mapra 1996 rona.

Kak u gpyrue komekchl U 3akOHbl, CeMEWHBIM KOJEKC MEePUOIUYECKU
obHosinsetcs. [locnenuuii pa3 nmonpaBku BeTynanu B cuty 17 ¢eBpans 2020 rona.
OpnHako, BeposiTHO, B Oyivkaiiiiee Bpemsi Oy/leT BBHINYIIEHA €Ile OJHAa peAaKuus
3TOTr0 KOJEKCa B CBSI3U C MpUHATHEM mompaBok k Konctutyuuu. B yactHOCTH, B
OCHOBHOM 3aKOHE 3aKpEIUIU MOHATHE Opaka Kak COr03a MYKUYUHBI U KEHIIUHbBI U
NPUOPUTET BOCHHUTAHHUS pPEOEHKAa B CEMbE — 3TH TOJOKEHHUS JOJDKHBI HAWTH
OTpa)KEHHUE U B JIPYTUX HOPMATUBHO-IIPABOBBIX aKTax, Mpexae Bcero B CemeliHOM
KOJEKCE.

3 urons nipesuneHT PO Baagumup [lyTun nognucan yka3 «O6 obunmaibHOM
onyonukoBanun Koucturynuu Poccuiickori denepariiu ¢ BHECEHHBIMH B HEe
nmomnpaBkamMu». B dymcie TmompaBoK, KOTOpbIe OBLIM OJOOpEHBI B  XOJIE
OOIIEPOCCUICKOTO TOJOCOBaHMUS 1 WIONS, OBUIM TMOJOXEHUS O CEeMEUHBIX
OTHOILIEHUAX, 3aLIATE CEMbU U BOCIIMTAHUU JECTEH.

KonctuTy1us Obi1a 1omoHeHa cratbeit 671, KoTopasi ycTaHOBHIIA, YTO JACTH
SABISIOTCS BaXXHEUIIMM INPUOPUTETOM TOCYAAPCTBEHHOM MOJUTHKHA Poccuu.
CornacHo nyHKTY 4 HOBOM HOPMBI, TOCYAapCTBO CO3[a€T YCJIOBUSA JIA
BCECTOPOHHETO PA3BUTHSA JIETEN B JyXOBHOM, HPABCTBEHHOM, UHTEJUIEKTYAIIbHOM U
¢u3nueckoM HampaBlEHUAX, a TaKKe CIOCOOCTBYET BOCHUTAHUIO B HUX
MaTpuoTU3Ma, TPaKJAHCTBEHHOCTH M YBa)KEHUSI K cTapliuM. Takke rocyaapcTBO
OepeT Ha ceOst 00513aHHOCTH POJIUTENEH B OTHOUIEHUH IETEeH, KOTOPBIE OCTAIKCh 0€3

IIOIICYCHUA, HO oOecreunBacT IIPpUOPHUTET CEMEHMHOr0 BOCIIUTAHMUS.
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Kpome Ttoro, Opina AOMONHEHA MYyHKTOM <0K. 1» wacte | crateu 72
Konctutynun. CornacHo eif, P® u cyObeKTbl CTpaHbl 3allUIIAIOT CEMbIO,
MaTE€pUHCTBO, OTLHOBCTBO M JETCTBO, & TAaK)K€ HMHCTUTYT Opaka, Moj KOTOPBIM
MOAPA3yMEBAECTCS COKO3 MYXYMHBI M JKEHIIMHBL. [loMMMO 3TOro OHM cO31ar0T
YCIIOBUSl Il JAOCTOMHOIO BOCIHUTAHUS JIETEM B CEMbE U JUIA OCYIIECTBIICHUS
COBEPILIEHHOJIETHUMHU JIETbMU 005I3aHHOCTHU 3a00TUTHCS O POJIUTEISAX.

B HoBo#1 penakiun KoHCTUTYMK ObLT M3BMEHEH MyHKT «B)» B 4acTH 1 cTaThbu
114. Teneps oH ryacut, 4To npaBuTenbcTBO PO nmomumo mpouero obecrieunBaeT
NOAJIEPKKY, YKPEIUIEHME M 3allUTy CEMBH, a TaKXKE COXPAaHEHUE CEMEHHBIX
LIEHHOCTEM.

Hamu npennaraercss BHECTH CHEAYIOIIME TIONPABKA B JEUCTBYIOLIEE
3aKOHO/ATENIbCTBO:

1. B Hacrosimiee BpeMsl 3aKOHOAATEILCTBOM IIPEAYCMOTPEHO MHOTO MPUYHH
U TOBOJAOB MU3BATUS J€Ted M3 CeMbU OpraHamu omneku. [lo HamemMy MHEHHIO,
JUUIEHUE POAUTENBCKUX TMpaB — 3TO KpailHAA Mepa CEeMEMHO-IPaBOBOM
OTBETCTBEHHOCTH POAUTENEH, IMOATOMY CJIEAYET COKPATUTh MEPEUYEHb OCHOBAHUM
TUTSL U3BSATUS JeTeil u3 ceMbu. Tak, HanpuMep, NPUHYAUTEIBHO PAa3IyduTh peOeHKa
C POIUTEISIMU MOXHO OyAET TOJBKO MPU BHHOBHOM TOBEJACHHHU POJIUTENCH Ha
OCHOBAaHHUU CYACOHOTO pEHICHUS O JUIICHUH WM OTPAHUYCHUH POIAUTEIbCKUX
paB, BCTYIUBILETO B 3aKOHHYIO CUILY;

2. bone3np ponuTenel He JOHKHA CITY>)KUTh OCHOBAaHUEM IS JIMILIEHUS U/ WU
OTpaHUYECHUs POAUTEIBCKUX IIPAB,;

3. Ponutenu, KOTOpble HE CMOTYT BBINOJHATH CBOM OOS3aHHOCTH TIO
YBOXUTEIBHOW NpUYMHE, HampuMep M3-3a OONEe3HHM WM  JUIMTEIbHOU
KOMaH/JMPOBKH, JOJKHBI MOJTYYUTh BO3MOXKHOCTh HA3HAYUTh PEOCHKY JIH0OOTO
onekyHa. OpraHsl ONEKU HE JOJDKHBI OTKa3bIBaTh POAUTENSAM B HA3HAYEHUU TOTO
JIM1A, KOTOPOTO OHM OIIPEIEIINIIN;

4. Mpl npennaraeM BBECTH Ha 3aKOHOAATEIIBHOM YPOBHE BPEMEHHBIE MEPBI
3alMUThl peOEHKa, OKAa3aBIIErocs B OSKCTPEHHOM CHUTyalluH, HAIpUMep, Koraa

POOAUTCIIN T'OCIIMTAIIU3UPOBAHBI U KAKOC-TO BPEMA HC MOI'YT OCYIICCTBJIATL CBOU
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obsi3anHoctu. Eciu pebenok crapuie 10 neT, 00s3aTeIbHO TOKHO YUUTHIBATHCS
€ro MHEHHUE MPH ONpPEACIICHUHN JTUIa, 00ECIEYNBAIONIEr0 BPEMEHHYIO 3aILUTY;

5. Y pebeHka J0JKHA COXPAHSITHCS BO3MOXKHOCTH KOHTAKTa C POJUTENIEM,
€CJIM Cy/ 3TO MPSAMO HE 3alpeTuT, HAaIpUMEp, €CIU MaTh JIMOO OTLA OrpaHUYaT B
POJIUTEIBCKUX MPaBax M3-32 XPOHUYECKOTO aJIKOTOJIM3Ma, CyJl MOXKET 0053aTh UX
MPOWTU COOTBETCTBYIOIIUNA KypC JIEYEHUS], U MPHU BBIMOJIHEHUHU 3TON 00S3aHHOCTU
POJIUTETH CMOKET BOCCTAHOBUTDH POJUTENBCKUE MTPABA;

6. IlpuopureTHoe MpaBO Ha YCHIHOBICHHE MAOJKHBI IMOJIYYUTh CEMBHU
POJICTBEHHUKOB. MBI TakX e CUMTaeM, 4TO Takue (PaKkToOpbl, KaK HU3KUU JOXO/,
HECOOTBETCTBHE JKWJIbSl CAHUTAPHBIM TPEOOBAaHUSM, HAJIMYME HA WKIUBEHHUU
HEJEeCOCOOHBIX (€CM ATH JIMIA HE MPECTABISIOT OMACHOCTH IS KU3HU U
3I0pOBbsI peOEHKa), HE JOJKHBI CIYKUTh NMPUYMHOW OTKa3a OopraHaMu ONEKU B
nepenaye peOeHKa Ha MOIMEYEHUE,

7. CeMelHBIN KOJEKC JOJKEH TapaHTUPOBaTh COBMECTHOE YCTPONCTBO
OpaTbeB U cecTep, OCTaBIIMXCA Oe3 moreyeHus: poaurteneit. [lepegada O6patbeB u
cecTep MoJ OmneKy (MOMEeYUTENHCTBO) Pa3HbIM JIMLAM JOJKHO OBITh 3alperieHo
3aKOHOJATENbHO. VCKIIIoueHHe BO3MOXKHO, €CJIM JIETH HE CMOTYT >KUTh U
BOCIIUTHIBATHCSI BMECTE IO COCTOSHUIO 3J0POBBS, MPH STOM YCHIHOBIICHHBIE
JOJKHBI OYAYT 3HATh, T/I€ )KUBYT UX OpaThsi UJIU CECTPHI, U UMETh BO3ZMOKHOCTD C
HUMH OOIIATHC;

8. MbI mpemyaraeM OTMEHUTh JOBEPEHHOCTH OT POAMUTENEH U JApyrue
CHelMaJIbHbIE JOKYMEHTBI, YTOOBI POJUTENN MOTJIM MOJYyYUTh IPaBO MPUBIEKATh
POJCTBEHHUKOB 1 BOCIIUTAHUS JE€Ted. DTO HE MO3BOJUT OTOOpaTh pebeHka y
0a0yIIKN U AEIYIIKH, Y KOTOPBIX HET JOBEPEHHOCTH OT POAUTENCH;

9. MsbI cuuTaeM, 4TO HEOOXOAMMO MPHUHATH ITONPABKHU 3alpelarolue
BO3BpallaTh peOeHKa B JETCKHUI IOM, CITyCTsI TPH I'0/1a MOCJIE YCHIHOBICHHUS.

B 3akitoueHue riaBbl CAENIaeM CIAEAYIOINE BBIBOBI.

Cynpy»eckue MpaBOOTHOLIEHHUS! MPEJCTABISAIOT COOON OTHOLIEHUS MEXIY

JIBYMsI JIMIIAMU Pa3HBIX TI0JIOB, HMEIOIIMX CYITHOCTh CEMEHHBIX OpadyHbIX
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MpaBOOTHOIICHUH. M Haye roBOps, JaHHbIE OTHOLIEHUS MPEACTABISIOT COOOM
OpauHble TPAaBOOTHOIIICHHUS.

3akOH OXpaHA€T IpaBa pPOAMUTENEH, IOMOras B BOCHUTAHUU JETEM,
OJTHOBPEMEHHO TpeOysl CEPhE3HOr0 OTHOIIEHUS K MCIOJHEHHUIO POJUTEIbCKUX
0053aHHOCTEH.

3HAUYUTENILHOE BIUSIHUE OKAa3bIBAIOT MyOJIMYHBIE Hadasla Ha OJHY U3 Ghopm
CEMEHHO-TIPABOBBIX  OTHOIIEHWH,  KOTOpbIE  NOAPa3yMEBalOT  Iepenady
HECOBEPIICHHOJICTHUX Tpa)xJaH, OCTABIIUXCS O€3 TMONeYeHus poaAUTENIeH, B
npueMHYyto ceMblo. [los1 mpueMHo# ceMbeil CleayeT MOHMMATh CI0KHBIN MEXaHU3M
MPABOOTHOILIICHUH, C TOMOIIBID KOTOPOTO JETU-CUPOTHI U JIETHM POJUTEIIEH,
JUIIEHHBIX 0 KaKUM-TUOO MPUYMHAM IPAaB HA OCYIIECTBICHUE POJMTEIIHCKON
OMNEKH, MOTYT pe€aJM30BaTh CBOM 3aKOHHBIC IpaBa Ha MPOKUBAHHWE B CEMbE U
MOJIy4Y€HUE JOCTONHOTO BOCIIMTAHUSI.

[IpaBoOTHOIIEHHS, KOTOPHIE BCTYIAIOT B 3aKOHHYIO CHITY 110 (paKTy Mepeaadu
HECOBEPUICHHOJIETHETO TpaXJaHWHA B MPUEMHYK CEMbIO, - OTO JaBHO
CYILIECTBYIOUIUN CYOBEKT CEMEIHOro MpaBa, KOTOPBINA, OJJHAKO, TPEOYeT BHECEHUS
HEKOTOPBIX  KOppEeKTUpOBOK. HalOmromaeTcss  cTpemiieHHe  ceMeWHOro
IPAXKIAHCKOTO 3aKOHOAATENbCTBA K OCYLIECTBICHHUIO 3alUThl 3aKOHHBIX IpaB
HECOBEPUICHHOJIETHUX TpaXkJaH, perIaMEeHTUPYs NpaBuja U MNOPSAIOK Ha3HAYEHUS
ONEKYHOB.

[IpoGnemMbl W TEPCHEKTHUBBI CEMEWHBIX MPABOOTHOIICHUN B pealusx
TpaHc(OpPMaIMA COBPEMEHHOTO OOIIIECTBA CTOST OCOOCHHO OCTPO.

[lepBass mpoOnema cBs3aHA C OCOOCHHOCTSAMH PETyJIUPOBAHMS CEMEHHBIX
MMPAaBOOTHOLIEHUH C YYaCTHEM HHOCTPAHHOIO 3JIEMEHTA.

[Ipexne Bcero, .1 ct. 160 CK P® onpenensier npaBuia U BO3MOKHOCTH
pacTopkeHusi Opaka, 3aKIIOYEHHOTO paHee C MHOCTPAHHBIM TpakJIaHUHOM. B
JAHHOM ClTyyae MPUMEHSIETCS 3aKOH MECTa pacTOPKEHUsI OpayHbIX OTHOIICHUH.

BHecenne B poCCHIICKOE 3aKOHOAATEIBCTBO TEPMHUHOJIOTMU, KACAOLIEHCS
BOIIPOCOB  CYILIECTBOBAHMUSI MEXIYHAPOJHBIX OpakoB, TO3BOJIUT YCTPAHUTh

pasHoriiaCus, BO3HHKAIOIIUC IIPH HI3bABJICHUU OHHOﬁ N3 CTOPOH KCIAaHHA
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IIPEKpPaTUTh AAHHBIA BHUJ IIPABOOTHOLICHUH. B TOM cilyyae, €Ciau pOCCHICKOE
3aKOHO/ATENILCTBO OYJIET CO/IepKaTh ONpeeeHue Takoro oOpaka, cyasl PO cmoryt
pa3rpaHUYMBaThH CEMEMHBIC IPABOOTHOLIEHHS OT KaKUX-THMOO0 UHBIX, YTO TTO3BOJUT
paspeniatb CyJae0HbIE CIIOPHI C YYaCTHEM MHOCTPAHHBIX 3JIEMEHTOB.

OrnpeneneHHbIX 10pabOTOK, MO HaleMy MHeHHIo0, Tpedyet cT. 158 CK PO,
KOTOpasi I0JKHA COAEPKaTh OCHOBAaHUS, COIJIAaCHO KOTOPBIM B HaIllel cTpaHe Oy1yT
opHUIIUAILHO MPU3HAHBI HA 3aKOHOJATEIILHOM ypPOBHE T€ Opaku, KOTOphIC ObLIU
3aKJTII0OYEHBl HA TEPPUTOPUU UHOCTPAHHOTO TocyaapcTBa. [ljis peanuszanuu JaHHOTO
nmpaBa JOJDKHBI OBITH COOJIOJIEHBI HEOOXOAUMBbIE JJIsi TMpU3HAHUS Opaka
JNEUCTBUTENBHBIM, YKa3aHHbie B ¢T. 12, 13, 14 CK PO.

Eme omHOW u3 akTyaldbHBIX TPOOJEM CYINPYKECKHMX M POJUTEITBCKUX

OTHOIIICHUH B HaACTOAIICC BPCM: ABJIACTCA HpO6HCMa CMCHBEI I10J1a.



53

3AKJIIOYEHUE

CornacHo 3akoHOmarenbCcTBy P@, ceMelHbIE OTHOLIEHUS CIEAYET
OTIPENIETATh, KaKk O0COOBIM BUA MPAaBOOTHOIICHUH, KOTOPHIE UMEIOT 3HAYUTEIbHBIC
pa3nuuus ¢ TpaXJaHCKUMU TIPABOOTHOIICHHUSMH.

[Tomr ceMeWHBIMH TIPAaBOOTHOIICHUSAMHU  TMOHUMAIOTCA  (paKkTHUECKUE
OTHOIIICHUSI MEXAY TpakJaHaMH B ceMbe, peryinupyembie CeMEHHBIM KOJIEKCOM.
Cynpyru CBsI3aHbl CHCIHAIBHBIMUA IOPUINYCCKUMU MPaBaMH U OOS3aHHOCTSIMH,
HaXOALIUMHUCS TOJI OXpaHOU rocyaapcTBa. OT mpeaMeTa, B OTHOIIEHUH KOTOPOTO
OCYIIIECTBJISIETCSI  PETYJMPOBAaHMS HAa 3aKOHOJATEIHbHOM YpPOBHE, 3aBHCHUT
npUMeHsieMass B KaXXJIOM KOHKPETHOM Ciy4yae oOTpaciib mpaBa. T[aKOBBIMH
OTpaciisiIMA MOTYT SIBIISITECS: KOHCTUTYIIMOHHOE TpaBO, aJMHHHUCTPATHBHOE,
rpa)kJIaHCKOE U TIp.

[IpeTennoBath Ha MPaBO MPHUCBOCHHS CTaTyCca CEMEWHBIX MPABOOTHOUICHUS
MOTYT TaKH€ OTHOIIEHHs, KOTOpPble OCHOBBIBAIOTCS Ha CIEAYIOMMX (aKTax:
3aKJII0YeHre Opaka, pOKJIECHUs U BOCITUTAHUS JETEH U T.1I.

[TonpITOXKKUB BCE CKa3aHHOE, CYUTAEM JIOTHYHBIM MPEIOKUTH COOCTBEHHOE
ornpejeneHne «cembn». CeMbsl — 3TO siuelika o0IIecTBa, BKIIOYAIOIas B ceOs Takue
XapaKTEPUCTUKU KaK JIOOPOBOJIBHBIM Opak; CBSI3b UJICHOB CEMBHU OOIIMM OBITOM;
dakTHUecKre OpayHble OTHOIIEHUS, OMOJIOTHUECKOE POJICTBO.

OcyiecTBieHne TMPaBOBOTO PEryJIUPOBAaHUS BCEX BHJIIOB CEMEIHHBIX
OTHOILIEHUI Ha 3aKOHOJATEJIbHOM YPOBHE OCOOCHHO akTyaldbHO, JJs €ro
OCYILIECTBICHHUSI HEOOXOJMMO YCTAaHOBUTh KOHTPOJIb 3a JaHHON cdepoit
MPABOOTHONICHUH MEXTY TPaKIaHAMH.

Cynpyxeckre TpaBOOTHOIICHHUS MPEACTaBISAIOT COOON OTHOLICHUS MEXKIY
JABYMsI JIMIIAMU Pa3HBIX TIOJIOB, HMMEIONIUX CYIIHOCTh CEMEHHBIX OpayHBIX
MpPaBOOTHONICHW. Hade TOBOpS, JaHHBIE OTHOIICHUS MPEACTABISAIOT COOOM

OpauHbIe MPABOOTHOIICHHUS.
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3akOH OXpaHA€T IpaBa pPOAMUTENEH, IOMOras B BOCHUTAHUMU JETEM,
OJIHOBPEMEHHO TpeOysl CEpbEe3HOr0 OTHOIICHHS K HCIOJIHEHHIO POAUTEIbCKUX
0053aHHOCTEH.

3HAUUTENBHOE BIUSHUE OKa3bIBAIOT NMyOJWYHBbIE Hadaja Ha OJHY U3 (popm
CEMEHHO-IIPAaBOBBIX  OTHOLIECHWM,  KOTOpbIE  IOAPA3yMEBalOT  Iiepenady
HECOBEPILECHHOJIETHUX Tpa)KJaH, OCTaBIIMXCA O€3 IMONe4YeHHs] pOAUTENEeH, B
IPUEMHYIO ceMblO. [1o/1 MpueMHON ceMbeE ClleIyeT MOHUMATh CIIOKHBIN MEXAHU3M
IPaBOOTHOILLIEHHUM, C IOMOIIBIO KOTOPOrO JETU-CHUPOTBI W JETU POIUTENEH,
JUIIEHHBIX 0 KaKUM-TUOO MPUYMHAM TMPaB HA OCYIIECTBICHHUE POJUTEIHCKON
ONEKH, MOTYT peajJu30BaTh CBOM 3aKOHHBIC IpPaBa HA MPOKUBAHUE B CEMbE H
NOJIyYEHUE JOCTOMHOTO BOCITUTAHMS.

[IpaBoOTHOIIEHHS, KOTOPBIE BCTYMAIOT B 3aKOHHYIO CHITY 110 (paKTy Mepeaadu
HECOBEPUIEHHOJIETHETO IpakJAaHWHA B MPUEMHYIO CEMbIO, aBHO CYLIECTBYIOLIUN
CyOBEKT CEMEWHOro mpaBa, KOTOPBIA, OJIHAKO, TpeOyeT BHECEHUS HEKOTOPBIX
KOppeKTHpOBOK. HaOmiomaeTcss crpemiieHHMe CEMEHHOTO U TPaKIaHCKOIO
3aKOHOJATENbCTBA K OCYULIECTBIICHUIO 3aIIUTHI 3aKOHHBIX npas
HECOBEPUIEHHOJIETHUX TpaXkJaH, pEerJIaMEeHTUPYs NpaBUjia U MOPSAOK HAa3HAUYCHUS
ONEKYHOB.

[IpoGmeMbpl W TIEPCHEKTHBBI CEMEWHBIX TIPABOOTHOIIEHWH B peausix
TpaHchOpMaILMKA COBPEMEHHOTO OOIIECTBA CTOSAT OCOOCHHO OCTPO.

[lepBass mpoOnema cBs3aHA C OCOOCHHOCTSAMH PETyJIUPOBAHMS CEMEHHBIX
MMPABOOTHOLIEHUH C YYaCTHEM HHOCTPAHHOIO 3JIEMEHTA.

IIpexne Bcero, .1 ct. 160 CK P® onpenenser npaBuia U BO3MOKHOCTH
pacTopkeHHsi Opaka, 3aKIIOYEHHOTO paHee C MHOCTPAHHBIM TpakIaHUHOM. B
JAHHOM CITy4yae MPUMEHSIETCS 3aKOH MECTa pacTOPKEHUsI OpayHbIX OTHOILICHUI.

Buecenne B pOCCHMICKOE 3aKOHOIATEIBCTBO TEPMHUHOJOTHH, KaCarOIIEHCs
BOIIPOCOB  CYIIIECTBOBAHMS MEXKIYHAPOJAHBIX OpakoB, TMO3BOJIUT YCTPAHUTH
pa3HoOIIacusi, BO3HUKAIOIIME TIPHU HU3BSABICHUNA OJHOM W3 CTOPOH JKEJIaHUA
MPEKPaTUTh JAHHBIA BHJ IPABOOTHOLICHWW. B TOM cilyyae, €Ciaum pOCCHICKOE

3aKOHO/IATENIbCTBO OYJIET CO/IepKaTh ONpeAeIeHue Takoro opaka, cyasl PO cmoryt
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pasrpaHUyYMBaTh CEMEHHbIE MPABOOTHOIIEHUS OT KAKUX-ITHMOO UHBIX, YTO IMO3BOJIUT
paspemarb cyJeOHbIE CIIOPHI C YYACTHEM MHOCTPAHHBIX AJIEMEHTOB.

OrnpeneneHHbIX 10pabOTOK, MO HameMy MHeHHIo, Tpeoyet c1. 158 CK PO,
KOTOpas 0JHKHA COJIepKaTh OCHOBAHUS, COIVIACHO KOTOPBIM B Halllel cTpaHe OyayT
ouIMaNbHO MPU3HAHBI HA 3aKOHOJATEIIbHOM YpOBHE T€ Opaku, KOTOpble ObLIH
3aKJIIOYEHBI HA TEPPUTOPUU MHOCTPAHHOTO rocyaapcTna. s peanuzanuu JaHHOTO
npaBa JIOJDKHBI OBITh COOJIIOIEHBI HEOOXOAuMble [IJIsi Mpu3HaHus Opaka
JNEUCTBUTENIBHBIM, YKa3aHHbIe B cT. 12, 13, 14 CK PO.

Eme oaHoil M3 akTyanbHBIX MNpOOJEM CYNPYXKECKHX W POAUTEIBCKHUX
OTHOIIEHUI B HACTOsIIEe BpeMs SBIISIETCS MPoOJieMa CMEHBI OJIa.

Ha nanHoM sTame pa3BUTHS POCCHICKOTO 3aKOHOJATENbCTBA CYHIECTBYIOT
3HAYUTEIbHBIC PA3HOIJIACHS B BOIIPOCAX BO3MOXKHOCTHU CYIIIECTBOBAHUS OHOTOJBIX
OpakOoB M OCYIIECTBICHUS HUMHU pPOJIUTENIbCKOW omneku. Benmenctue sToro
NOSIBIISIFOTCS. HEJONIOHMMAaHUSL B BOIIPOCAaX IPAaBOBOIO PETYJIMPOBAHUS JTAHHOTO

BUJIa CEMENHBIX OTHOIIEHU.
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