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CITUCOK COKPAILIEHMNI 1 VCJIOBHBIX OBO3HAUEHUI

I'TIK P® — I'paxxnanckuii mpoieccyalbHblil kKojieke Poccuiickoi denepaiuu
AIIK P® — ApGutpaxkHblil npoueccyalibHblil Kogeke Poccuiickoin @enepanmu
I'K PO — I'paxxnanckuii konekc Poccuiickonn denepannn

CK PO® — Cewmelinblii kogekc Poccutickoit denepanuu

O3 PO — Oenepanbhblii 3akoH Poccuiickoit @enepannu

OK3 PD — ®OenepanbHblil KOHCTUTYLHHOHHBIN 3aK0H Poccuiickoit @enepanuu
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BBEJIEHHE

AKTV&J’II)HOCTB TCMbI HCCJIICAOBAHUA O6YCJ’IOBH€H3 OOJIBIIION 3HAYMMOCTBIO

CyIeOHOro MPEACTaBUTENbCTBA ISl YKPEIUICHUs TapaHTU KOHCTUTYIMOHHOTO
mpaBa TpaxJaH Ha CyIeOHYI0 3alluTy, a TaKXKe TapaHTUil pealu3alud B
TPAKIAHCKOM  MPOLECCEe  MPUHIMIOB  3aKOHHOCTH,  JUCIIO3UTUBHOCTH,
COCTA3AaTENBHOCTH U MPOLECCYATbHOIO PaBHOIIPABUS CTOPOH NPH PACCMOTPEHUHN
I'PAXKIAHCKUX JEJ B CYyJE.

B Konctutymnuu Poccuiickoit ®denepanuy 3akperjieHbl MpaBa U CBOOO/IBI
rpakIaH, a TAaKKe€ IMPOMMCAHbl M TapaHTUU MX ocylecTBiieHHs. OOHOM W3 HUX
HOCBSIIIIEHA MOs uccepTanus. ['apanTust — mpaBo rpakaaH Ha Cy/leOHYIO 3alIuUTYy.
Cornacno ct. 48 Koncturyunu P® kaxnomy rapanTupyercst IpaBo Ha MOJIyYeHUE
KBATM(PUIUPOBAHHON OPUAMYECKOW MoMoud. Takas MOMOIb MPEeaOCTaBISIETCS
rpaxJaHaM B pas3nuuHbIX (opMax, B TOM uucie U B ¢opMe cyAaeOHOTro
IIPEACTABUTEIILCTBA.

CyneOHoe TNpeAcTaBUTEIbCTBO B IPakJaHCKOM IPOIIECCE HAIIpaBJICHO, B
NEPBYIO OYepelb, HAa OKa3aHWE KBATU(PHUIMPOBAHHOW IOPUIUYECKONW IOMOIIU
rpakKJIaHaM M OpPraHM3alMsIM, COJICWCTBUM 3alIATHl MX IIPAaB M OXPaHAEMbIX
3aKOHOM HUHTEPECOB.

B coBpeMeHHOM Mupe MNOTPeOHOCTh B CyAE€OHOM NIPEICTaBUTENIbCTBE
r100agbHO BO3pOCia, KaXKIbIA TpaKIaHWH >KEJIAeT IMOJIYyYUTh OJaronpHsITHBIN
UCXOJ JieJla, APYTMMH CJIOBAMH, TPAMOTHO 3alllMTUTh CBOM HAPYIIEHHBIE IIPaBa,
npuderas K MOMOIIM KBaJU(UIHUPOBAHHOTO CHEIHUANINCTa, & UMEHHO CYyJeOHOro
IIPEACTABUTEIIA.

C dyem e CBsI3aHBI CTOJIb BO3pacTalOlIMe MOTPEOHOCTH OOIIECTBA B
KBATM(PUIUPOBAHHOW topuandyeckod nomomu? C KaxAbIM TOJIOM B Cydax
IOSIBJIAKOTCS HOBBIE KATETOPUM CIIOKHBIX B IOPHUIWYECKOM OTHOILIECHHWM JEll,
JONyCTUM, HAJIOTOBBIE CIOpPBI, Yy4YacTUE TpaxJaH B TOBApUIIECTBAX U
XO3SIICTBEHHBIX O0IECTBAaX, MHBECTULIMOHHBIE CIIOPBI, B TOM YHCJIE CBSI3aHHBIE C

BBIITYCKOM U OOpalleHHeM LIEHHbIX Oymar W Jp., KOTOpbI€, B CBOIO OYE€pE.b,



TpeOYIOT BBICOKOM KBalU(PUKAIIMU TIPU HMX PacCMOTpeHHH. Takum oOpazom,
ydacTHe  MpeACTaBUTEICH  BOCTpeOOBAaHO B TPaXTAHCKOM  IIpoliecce.
[IpencraBuTenu 00J1aar0T ClICMATBHBIMHU ITO3HAHUSIMU B TAHHOM 00JIaCTH MpaBa:
aJBOKAThI, YACTHOIPAKTUKYIOIIUE FOPUCTHI U JIP.

YuuteiBas (UHAHCOBBIE BO3MOXKHOCTH OOIIECTBA, MANCKO HE KaXKIbIHA
IpaKJIaHUH MOXKET ce0e IO3BOJIUTh OOPATHTHCA 3a IMOMOIIBIO K TPAMOTHOMY
cneruanucty, npodeccuonany. [loatomy B Koncrurymun PO rosoputrcs o Tom,
4YTO KBaNM(UIIMPOBAHHAA IOPUAMYECKAsh IOMOIIb B OIPEIACICHHBIX CIy4asx
JIOJDKHA OKa3bIBaThCs OECIIaTHO, a CaMOe TJIaBHOE, OHA JIOJDKHA OBITh JIOCTYITHOU
JUISL BCEX TPaXKJAaH, HE3aBUCHUMO OT I10J1a, PAChl, HAIIMOHAJIBHOTO TPOUCXO0KICHHUS.

OCHOBHYI0 M BaXHYI0 pOJb B peaiv3allid JaHHONM KOHCTUTYIMOHHOMN
rapaHTUU TpaBa TPaKJaH Ha CyAE€OHYIO 3alUTy, KOHEUYHO K€, UTPaeT Cy/eOHOe
MPEJCTABUTENIHCTBO, KOTOPOE SBJISIETCSI CaMbIM 3(D(PEKTUBHBIM CPEJICTBOM 3aIlUThHI
MIpaB rpakJ1aH.

C TOYKHU 3peHUs 3aKOHOJIATENbCTBA W3y4YCHUE CyeOHOTO
MPEACTABUTENICTBA TAKXKE SIBISAETCS aKTyalbHbIM. C KaXXIbIM TOJOM BHOCSTCS
paznuyHbie mnonpaBku, udMeHeHus B AIIK P®, I'TIK P®, nosBiasiTcs HOBBIC
3aKOHBI, HalpaBJICHHbIE HAa  U3YyYE€HHE H  PACCMOTpPEHHE  CyAcOHOTO
MPEACTaBUTENIbCTBA, HampuMmep, 3akoH «OO0 aJBOKATCKOW JeATETbHOCTH U
anBokatype B P®», HO, HECMOTps Ha 3TO, HEKOTOPbIE BOMPOCHI CYIEOHOTrO
MPEACTABUTENILCTBA TAK M OCTAIMCh HEYpPEryJIUupoBaHHBIMU. C OAHOW CTOpPOHBI,
3aKOHOJIATENILCTBO HE CTOMT Ha MECTE, COBEPIICHCTBYETCS, BHOCUT DPa3JINYHbIC
W3MEHEHUsI, KOTOPBIE B CBOIO OUY€pe/ib, IOHKHBI OBITh HAMpPaBJICHBI Ha KAU€CTBO U
3G (HEKTUBHOCTh PpabOTHI CyNEeOHOTO TPEACTABUTENSA, €r0 TOJHOMOYUN, HO C
JIPYrod, UMEITCS W TMPOoOeNbl B 3aKOHOJIATENIbCTBE, BPOJie Obl HE3HAUYUTEIIbHAs
MeJI04b, KOTOpasi B MPUHILIUIE HE TMPUTOIUTCS, UTPAET BAXXHYIO POJIb B CyJIeOHOM
MIPEICTaBUTENBCTBE, SI TOBOPIO O Cy/I€OHOM JOBEPEHHOCTH, TaK M HE PEIIeH BOTIPOC
o 3akperienun B I'TIK HOpM, o mociemyromieM OJ00pEHHH MPeICTaBISIEMbIM
JENUCTBUN CyAeOHOTO TPEACTABUTEINSI, BBIMIEAIIETO 3a MPEAeIbl, YCTAaHOBICHHBIC

JOBCPCHHOCTBIO U MHOTI'OC IPYyTroc.



JlaHHOE UCCIIEJOBAHUE UrpaeT KOJIOCCAJIbHYIO pOJIb TUISL
MIPaBONPUMEHHUTEIILHON MPAaKTUKU. B mporecce mpuMeHEHUs HOPM apOUTPaKHOTO
U TPaAXIAHCKOTO MPOLECCYaIbHOTO IpaBa, PETrYJIUPYIOLIUX JESITEIbHOCTh
CyIeOHOTO MPEeICTaBUTENS, M Ceiluac OCTAIOTCs HESICHBIMU BOIIPOCHI, KAaCaIOLTHeCs
MPOLECCYaTbHOTO TOJOXKEHHUS CYOeOHOro TMpeacTaBUTess, O(OPMIICHUS €ro
MOJTHOMOYHM, TOPSIIKA €r0 AOMYCKa B MPOLECC U JIP., YTO B KOHEYHOM HETATUBHO
CKa3bIBAETCS HA KAYECTBE MPABOCYJIUSI U HE CIIOCOOCTBYET YKPEIJICHUIO TapaHTHI
CyJ1IeOHOM 3aIIUTHI TPaB TPaXKaaH.

N3yuenue cyneOHOro MpeacTaBUTEIbCTBA SBISACTCS TaKXKE aKTyalbHBIM U
JUTSL HAYKHU TPaXAaHCKOTo IpoleccyaibHoro npasa. CyneOHoe IpencTaBUTeNbCTBO
UMEET JUIMTEIbHYI0 MCTOPHIO pa3BUTUS U TMOAPOOHO paccMaTpUBalIOCh U
M3y4aJIOCh HAa BCEM MPOTSIKEHUU €ro CTaHOBJIEHU. HO HECMOTps Ha 3TO, B TEOpUU
TPaXJAHCKOTO0 MPOLECCYATbHOTO MpaBa 0 CHUX IMOP HET €AMHCTBA MHEHHUHU TIpHU
pelIeHuH  psiia  BOIMPOCOB, KacalolUXCs CyIeOHOTO  MpPE/ICTaBUTENbCTBA.
Hanpumep, BOIpocCkl, CBSI3aHHBIE C MOHITHEM CYI€OHOTO MPECTaBUTENLCTBA, €r0
COJlep)KaHUHM, OOBEKTE, CYOBEKTHOM COCTaBe, NPOIECCYaATbHOM IOJIOKEHUU
CyleOHOTO TIPEJICTABUTEINSI B TPaKIaHCKOM TMpoliecce W Ap. Peako BCTpeTHIb
YYEHBIX, YbM TMO3ULIHM CXOXH B JIAHHBIX BOIPOCax, B JIUTEPAType YACTO
BBICKA3aHbI pa3IuyHbIC TOYKH 3peHus, OOBSCHSIONIHE IpUpoay
MIPEACTABUTENILCTBA B TPAXKIAHCKOM IIPOILIECCE, TAKKE IMPEMIOKEHO MHOKECTBO
KOHIICTIIIUNA, HO KAaKOW-TO OJHOW M OOIIeH MO3UIMH MO MHOTHUM BOMpOCaM Ha
CErOAHSIIHUN JE€Hb IPOCTO HE CYLIECTBYET.

Crenenb HayqyHOU pa3paOOTaHHOCTH TeMbI. Bormpocam mpeicTaBUTEIbCTBA

B IPaXJAaHCKOM CYJIONPOMU3BOJICTBE CBOU TPYAbl MOCBATUIIM TaKUE YYEHBIE, KaK
b.C. Antumonos, C.JI. I'ep3on, [.I1. Barman, B.A. Enmuzapos, 1.M. NnbuHckas,
JIL.®. Jlecnunkas, B.H. UBakun, A.®. Kosznos, S.A. Po3enbepr, E.I'. Tapsio, B.M.
[Iepctiok, C.A. Xanartos, B.H. lllernos, H.A. Yeuuna, /.M. UeuoT u apyrue.

Llens uccienoBaHus — IMPOBCACHHUEC KOMIINIICKCHOTO KW BCCCTOPOHHETO

aHaJIu3a HpO6J’ICM MMPCACTAaBUTCIILCTBA KaK IIPABOOTHOIICHUSA B T'PaXIaHCKOM

CYAOIPOU3BOJICTBE.



JIist TOCTH>KEeHUS TaHHOM 1eH ObUTH MOCTAaBJIEHBI CIEAYIOIINE 3a0a4H1:

1) PackpbITh TIOHATHE «CYIeOHOE TIPEICTABUTEIBCTBO» M  BBISBUTH
OTJIMYUTENbHBIE YEPThI CyleOHOTO MPEACTaBUTEILCTBA OT MPEICTAaBUTENILCTBA B
TPaXIaHCKOM IIPaBe;

2) PaccMmoTperh M mOoJIpOOHO MCCIeI0BaTh CYOBEKTHBINH COCTaB CyIeOHOTO
MPEACTaBUTENIbCTBA, a TaKKe ONPENEIUTh MPOIECCyallbHOE  IOJIOKEHUE
MPEACTaBUTENSI B COBPEMEHHOM POCCHICKOM TPakIaHCKOM TPOIIECCE;

3) H3yuuTh BOMPOC O COACPIKAHUH IMPOIECCYATbHBIX OTHOIICHUHA MEXTY
CYJIOM U CyJI€OHBIM MPECTaBUTEIEM;

4) OnpenenuTh  MPEANOCHUIKA  BO3HHUKHOBEHHS WM IPEKPAIICHUS
MPEICTaBUTENBCTBA B TPAXKIAHCKOM IPOLIECCE;

5) BbISBUTH OCHOBHBIC HAIpPaBJICHUS COBEPIICHCTBOBAHUS TapaHTHM
OKa3aHUs KBATM(PUIIMPOBAHHON IOPUANYECKON TOMOIIIH;

6) O003HAaYWTh H pa3peluTh MPOOIEMy TOJHOMOYHHA  CyaeOHOTrO
MIPEICTAaBUTEIIS;

7) ChopMmynupoBaTh MNPEIIOKECHUS [0 HW3MCHCHHIO M JIONOJHECHHUIO
JEHCTBYIOIIETO TPAXKIAHCKOTO MPOIIECCYaTbHOTO 3aKOHOIATEIbCTBA.

O0BexT H npeaMer ucciegoBanusi. OOBEKTOM HCCIEOOBAHUS SBIISETCS

OOIIIECTBEHHbIE OTHOILIEHUS, BO3HUKAIOIIME B CBSI3U C BEJACHUEM JIel B
IpaXXIaHCKOM Iporecce NpoecCUOHaNbHBIM HpenacTaButeneM. [Ipeamerom
ABJIAETCSl  JIEWCTBYIOIIEE  3aKOHOAATENBCTBO, PETYJIHPYIOLIEE  y4dacTUE B
IpaKJaHCKOM CYJIOIPOU3BOACTBE MPEICTABUTENS, HA3HAYEHHOI'O CYJIOM.

MeTogoJioruuecKasi, TCOPECTUYCCKAsA u OMIINPHUYCCKasA OCHOBBI

HCCICAOBAHMA. MGTOI[OJ'IOFI/I‘-ICCKYIO OCHOBY HCCJICAOBAaHU COCTaBJIAOT

QUAJIEKTUYECKU METOJ HAYYHOIO II03HAHWs, METOAbl aHajiu3a, CHHTE3a,
CPaBHUTEIILHO-TIPABOBON, UCTOPUYECKHU, (bopMalIbHO-IOPUIUYECKUH,
JIOTUYECKU .

TeopeTdecKkyr0 OCHOBY JUCCEPTALMOHHOIO HCCIIEIOBAHUSA COCTaBUIIU
TpyAbl TakuxX ydeHbIx-mpaBoBenoB kak C.H. AGpamo, M.I'. Apmiokxos, I'.A.

Aarumsia, C.C. AnekceeB, B.K. ba6aes, C.U. benpun, E.M. bonnapes, E.A.



bonnycs, E.B. BacskoBckuii, E.B. Burosckuii, M.A. Bukyr, 1.B. Boponuosa,
C.H. T'aBpunos,lO.A. I'Boznuuenko, A.X. T'omsmcren, B.M. T'opmon, U.B.
I'ycakoBa, M.A. I'ypsuu, B.H. UBakun, 1.M. Unbunckas, B.I1. Mcauenko, A.D.
Koznos, O.H. Konokonosa K.1. Komuccapos, A.M. Kpaesckuii, H.B. Jlackuna,
JL®. Jlecunukas, A.A. JlykesnueB, K.M. Manenues, J.5I. Mapycnuu, E.JL
Hessroauna, O.B. HeBckas, b.M. HoBuuxkwuii, FO.K. Ocunoa, C.I'. Ilenenses,
N.C. Ileperepckuii, C.B. Ilonenuna, B.K. Ilyunnckuii, JI.LH. Pakutuna, M.B.
PemernukoBa, B.A. PsazanoBckuii, B.A. Psacennes, E.B. Canorybora, I'.B.
Cunnos, C.B. CnenoBa, M.K. Tpeymnukosa, JI.B. Tymanos, I'.E. XapnamuHa,
I0.A. Yawmpiumesa, .M. Yeuwora, O.A. Ywmuypuna, M.C. Illakapsa, B.M.
[llepctiok, B.H. lernos, K.C. Onenscon, A.B. IOqun, T.M. f6moukoB, B.B.
SIpkoB u npyrux.

OMIUPUYECKOM OCHOBOM wuccienoBanus sBisatoTcss Koncrturynusa PO,
dbenepanbHble KOHCTUTYIIMOHHBIE 3aKOHBI, (penepanbHble 3aKOHbBI, KOJEKCHl H
Jpyrve HOPMaTUBHBIE IPABOBBIE AKTHI.

Ha 3alMUTY BBIHOCATCA CICAYIOIIMC OCHOBHBIC IIOJIOKCHHA M BBIBOJLI, B

KOTOPBIX HalllJla OTpaX€HHe Hay4yHas HOBU3HA paOOTHI:

1. Cynebnoe NIPEACTABUTEIIBCTBO MIPU3BAaHO rapaHTUpPOBaTh
KOHCTUTYLMOHHOE TMpaBO TpaxJaH Ha TMOJy4eHHE KBaJIU(ULIHPOBAHHON
FOPUANYECKON TTOMOIIH.

2. CyneOHbIN IpeICTaBUTENb — CAMOCTOSTENbHBIN YYaCTHUK TPaXkIaHCKOTO
CyIonpou3BoACTBa. Ero mpoueccyaabHOE TMOJIOKEHUE SBISAETCS  CIOMXKHBIM:
MPEeICTaBUTENb OJHOBPEMEHHO BBICTYMHAET U KaK JIMIIO, peau3yIollee JaHHbIE eMy
NOJIHOMOYHS, M KaK HOCHUTENIb CaMOCTOATENBHBIX NPOLECCYaIbHBIX IPaB M
00s13aHHOCTEH, TO3TOMY OH HE OTHOCUTCA HU K JIMLIaM, YYaCTBYIOLUM B JieJie, HU
K JIUI[aM, COJICUCTBYIOIIUM OCYILIECTBIICHUIO PABOCYAUS.

3. IlpeacraBurensiMu B cyzAe, MOMUMO aJBOKATOB, YACTHONPAKTHKYIOIIUX
IOPUCTOB, 3aKOHHBIX IPEACTaBUTENEH, JOJDKHBI BBICTYNAaTh  COLIMAJIBHBIE
aZIBOKAThl, KOTOpbIe OyayT 3allMIIATh 32 CUET TOCYAapCTBa IMpaBa U HMHTEPECHI

MaJIOUMYIIUX TPaKIaH, HEACECIOCOOHBIX TPaXJaH, TPakKIaH, HE 00IaIaroIImx



MOJIHOM  JI€eClOCOOHOCTBIO, M TpaxAaH, MPU3HAHHBIX  OIPAHUYEHHO
J€ECIIOCOOHBIMH.

4. OtHomeHUss cyJa W TMPEACTABUTENS B TPAKIAHCKOM IMpOLECCEe
MPEACTABISAIOT CAMOCTOSITENIbHYIO TPyNIy IpaBooTHoIeHu. CoaepkaHueM 3TUX
MPABOOTHOIICHUH SIBJISIIOTCS HE TOJIBKO MpaBa U OXpaHseMble 3aKOHOM HWHTEPECHI
MPEACTABIIEMOr0, HO M €ro IMpOoLEecCyalbHbIE JEUCTBUA MO KOHKPETHOMY
TPaXXJaHCKOMY JIEITy.

5. Ilpemmaraercs B [TIK P® 3akpenuths npaBo MpeacTaBUTENS Ha
COBEpPUIEHUE OT MMEHH MPEACTABIAEMOr0 OTIAEIBHOIO IMPOLIECCYATBHOTO
JEUCTBUS, KOHKPETHO YKa3aHHOTO B JOBEPEHHOCTH.

6. [IpaBo mpencraBisgeMOro Ha TMOCHEAYIOIIEe OJI0OpeHUE JEeUCTBHIA
CyneOHOr0  MPEACTaBUTENSA,  BBIMIEAUIETO 3a  NPEAeNbl, YCTaHOBJIEHHBIE
JIOBEPEHHOCTBIO, YKPEIUISIET TapaHTUU Cy1€OHOTO 3allUTHI €ro MPaB U HUHTEPECOB B
IrpKIAHCKOM  Ipouecce. BHeceHbl COOTBETCTBYIOIIME MPEMJIOKEHUS IO
COBEPILICHCTBOBAHUIO JICHCTBYIOIIETO 3aKOHOAATEIbCTBA.

7.  TlpoueccyanbHble 005I3aHHOCTH MPEJCTABUTENS U OTBETCTBEHHOCTD 3a
WX HEUCTIOJTHEHWE [IOJDKHBI  OBITh  3aKpervieHbl B 3aKOHbl. BHeceHsI
COOTBETCTBYIOIIME MPEIJIOKEHUS 10 COBEPHICHCTBOBAHUIO  T'PAXIAHCKOIO
MPOIIECCYATBHOTO 3aKOHOAATEIbCTBRA.

Crpykrypa pabotel. PabGoTta cOCTOMT W3 BBEICHHS, TpeX TIJaB, IIECTH

naparpadoB, 3aKIIOYCHHS W CIHCKA MCTOIb30BAHHBIX HCTOYHUKOB U JIUTEPATYPhI
(bubmmorpadun).

Bo BBeneHuM m3nmaraeTcs aKTyaJdbHOCTh TEMBbI MCCIICIOBAHUS, CTCIICHD €¢
pa3pabOTaHHOCTH, OOBEKT W TpPEAMET, 1edu ¢ 3a7Ja4d  HCCICIOBaHUS,
METO/I0JIOTHYECKAS, TCOPETUYECKAsI K SMITUPUICCKAst OCHOBBI HCCIICIOBAHUSI.

B mepBoii rimaBe packpbIBaeTCs MOHATHE CYJISOHOTO IMPEACTaBUTEILCTBA, a
TaKK€ €ro BHUJbI. BbileneHbl XapakTepHbIE YEpPThl OTIWYUS CyACOHOTO
NPECTABUTENICTBA OT TIPEJACTABUTEILCTBA B TpPaXTAHCKOM TMpaBe. boiee
OAPOOHO PACKPBITO COAEPKAHUE MPOIECCYaTbHBIX OTHOIICHUH MEXIY CYJAOM H

CyJIeOHBIM MPEJCTABUTEIIEM.
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Bropas  rmaBa  mocBsilieHa ~— CYOBEKTHOMY  COCTaBy  CyJIeOHOro
MpPEJACTAaBUTEIIbCTRA.

B Tperbeli riiaBe BHHUMaHUE YIENSAETCS MPEANOCHUIKAM BO3HUKHOBEHHS U
MPEKPaILCHHs IPEACTABUTENBCTBA B TPAXKIAHCKOM IMPOIIECCE.

B 3akmouennn copMynMpoBaHbI OCHOBHBIE BBIBOJABI IO TPOBEICHHOMY
UCCIIEOBAHUIO U BHECEHBI COOTBETCTBYIOILIHE MPETIOKEHHS 1o

COBCPIICHCTBOBAHUIO HeﬁCTBYIOHleFO 3aKOHOAATCIbCTBA.
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I''TIABA 1. [IPEJCTABUTEJILCTBO KAK I'PA’KJAHCKOE
[MPOLECCYAJIbHOE [TIPABOOTHOIIEHUE

1.1. TIOHATHE U BU/JbI CYJEBHOI'O ITPEJCTABUTEJILCTBA.
OTJIMYUE CYJEBHOI'O ITPECTABUTEJIBCTBA OT
IMPEJCTABUTEJIbCTBA B I'PAJKJITAHCKOM IIPABE

CornacnHo cratbe 48 I'TIK P®D 3akoHomaTenbcTBO Poccuiickoit denepauu
JJa€T BO3MOXKHOCTh I'paK/laHaM 3allMIIATh CBOM IpaBa Kak JHMYHO, TaK U YEpe3
npeacraBuTensd. Jlena IOpMAMYECKUX JIMI[ BEAYT B Cylne JUOO HMX OpraHsbl,
JEUCTBYIOIIME B Mpeaeiax MOJHOMOYMM, MPEIOCTABICHHBIX 3aKOHOM, YCTaBOM
WM MOJIOKEHUEM, JTUO0 X MPEICTABUTEIH.

[lo pasznuyHbIM OpUYMHAM JIMYHOE Yy4YacTHE TPaKJaH CTaHOBUTCS
HEBO3MOXKHBIM. Hampumep, cymiecTByIOT 1opuandeckue u GakTHUeCKUe MPUIUHBI,
TakhMe KakK: OTCYTCTBHE Yy JIMLAa HEOO0XOJMMOro oObema JAeecrnocoOHOCTU
(ropuamnueckas); 00CTOSITENIbCTBA, MIPEMSATCTBYIOIIUE J1I€€CIIOCOOHOMY Tpak/IaHUHY
y4acTBOBaTh B Tpoiiecce (00Jie3Hb, KOMaHIUPOBKA), HO TMPHU ITOM TpakIaHUH
HY)X/Ia€TCs B KBaTU(PUIIMPOBAHHON IOPUIUYECKON MOMOIIM JJIsl 3alUThl TIPaB U
OXpaHSEMbIX 3aKOHOM HHTEPECOB.

[Ipexne yem pacKpbITh MOHITHE «CYI€OHOE MPENCTABUTEIBCTBO» KOCHEMCS
MCTOPUU BOZHUKHOBEHUS JTaHHOTO TepMuHa B Poccum.

B Poccum B mepuon  CpeIHEBEKOBBS  TOSIBISETCS  CylneOHOE
NpeACTaBUTENbCTBO.  [losiBIeHHE, CTaHOBJIEHME M pa3BUTHE  CyIeOHOTO
MPEACTaBUTEIILCTBA B HAIllEd CTpaHE CBA3aHO C TEepHoJoM (opmMupoBaHuUs
Poccuiickoro mueHTpaJin30BaHHOTO (EeoJanbHOr0 TroCyJapcTBa, YTO HAJIOXKHIIO
CBOM OTIEYAaTOK W NPEAONpPEAeNnIO Kak IMpaBOBbIE pErjIaMEHTAIlMd CaMoro
WHCTUTYTA MPEJACTAaBUTEIHCTBA, TAK U €0 0COOEHHOCTH, CYOBEKTOB H T.]I.

BrnepBbie 0 cyqeOHOM NpPE/ICTABUTENLCTBE YIIOMUHAIOT CIEAYIOIIME aKThI
XV Bexka: [IckoBckasi cynHasi TpaMOTa, TTOCBSITUBINAS PETJIAMEHTAIMH Cy/Ie0HOTO

NPEJCTaBUTENBCTBA HECKONBKO crateil,[KpacHos, c. 65] u HoBroponckas cynHas
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rpaMoTra, B KOTOPOM TOXKE COHEPKUTCS HECKOJBKO CTATE€, IOCBSIICHHBIX
Ha3BaHHOMY WHCTHTYTY[I'aBpmioB, c. 17]. [loBepeHHbIX, cka3zaHo B IIcKOBCKoOM
rpamMoTe, MOTJM MCIOJb30BATh TOJBKO JKECHIIWHBI, JE€TH, MOHAXU, MOHAXWHH,
ryxue W Apsxible ctapuku [Tutos, ¢. 32]. MuHade roBOps, NMpaBO HMEThH
MIPEICTaBUTENS B Cy/ie TOorJa ObUIO CBOCOOpPA3HOW MPUBUIIETHEH OTPAHUYCHHOTO
Kpyra JIdll, NIepeYrciIeHHbIX B caMoi lIckoBckol rpamote. B cnopax o 3eMiisix,
MPUHA/JICKABIINUX [IEPKBU, TOBEPEHHBIMU MOTJIH ObITh IEPKOBHBIE CTAPOCTHI.

B kadecTBe MOBEPEHHBIX HE [JONYCKAJIUCh IOCAOHUKH, T.€. JHIA
oOJIeYeHHBIEC BJIACTHIO, KPOME CIIydaeB, KOTJa IMOCAAHUK BBICTYyNAl B Cyle Kak
LIEPKOBHBIN cTapocta. Takoe mnonoxeHue, cuutaer C.H. ['aBpuioB, BeposATHO,
OOyCJIOBJIEHO T€M, YTO TMOCATHUKH, BBHIMOIHSA O0S3aHHOCTU MOBEPEHHBIX, MOTJIH
Obl OKa3pIBaTh BiMsHME Ha cya [["aBpmios, c. 17]. B ormmume ot IlckoBckoi
HoBropoackas cyaHas rpamoTa, ¢ OAHOM CTOPOHBI, TPEAOCTABIISIIA BO3MOXHOCTD
KaKIOMY HMMETh IIOBEPEHHOrO, a ¢ Jpyrol — YYacTHMKM IIpolecca,
pacriojaraBiiue NpeacTaBUTENIIMU B CYJ€, HOJKHBI ObUTM MUMETh JIEJIO TOJIBKO C
Humu (cT. 5, 15, 18, 19, 32 HoBropoackoii cyaHoi rpamotsl) [["aBpuiios, ¢. 17].

JlanpHelilliee  pa3BUTUE HWHCTUTYT NPEACTABUTENILCTBA MOJYYUT B
Cyneonukax 1497 u 1550 r., a Ttaxxe B CobopHom VYioxenuu 1649 r. Tak,
Cynebnuk 1497 r npeaocTaBiisiyi CTOPOHAM, KOTOPBIE HE SIBISUIUCH B CYJ, MPaBO
BMECTO ce0si HampaBuUTh TOBEPEHHBIX. OTa perjaMeHTalus mpuaaBaia
MPEACTABUTEIILCTBY B CYJI€ €ro HUCTUHHBIA CMBICI: 3aMellaTh CTOPOHY,
JIOBEPUTENIS B CyJI€, ACHCTBOBATh OT €r0 UMEHH U B €r0 UHTEpPECcaX.

Urto kacaercs Cyne6nuka 1550 r., To OH mpeaycMoTpen Kak IMpaBo CTOPOH
MMETh MOBEPEHHBIX — CTPSIMYMX U MOPYYHUKOB, TAK U YCTAHOBUJI OMPE/ICIICHHbIC
npaBWia CyJneOHOro TOEAWHKA, T.€. YPETryJIupoBajl W MPOLETYPHBIM aCIEKT
JEATENIbHOCTH B cyje. B "acTHOCTH, y4acTBOBaTh B CYJeOHOM MOCAMHKE UMEIU
MPaBO TOJBKO MPEIACTABUTENN CTOPOH, KOTOPBIM, KaKk TOBOPUJIOCH B CT. 13
CyneOHuka, 3anpemanoch UMETh IpU cede Aocnexu U TyouHbl. BmeniarenscTBo B
CyZeOHBIN TTOSTMHOK MPUCYTCTBOBABIINX HA CYE JIUI] 3aIPEIIagoch MO yrpo30i

3aKJIIOYEHHUS B TIOPbMY.
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Kommentupyss HazBanHyro cratbto CyneOnwmka 1550 r., B.H. Tarumies
oOparag BHUMaHHUE Ha TO, YTO CPEIM CTPSIMUMX ObUTH Pa3jIMYHbIC YUHBI, B TOM
YUCJIE «aJBOKATHI, YTO 3a APYTMX B CYIbl XOIOWJIM, KAKOBHIE HBIHE ITOBEPECHHBIC
uMmenyrortcs» [Tarumes, ¢. 236]. Otcro1a MOKHO CJeNIaTh BEIBOJI O TOM, 4TO B XV
— XVIBB. cynaebHOE TTpeacTaBUTENBCTBO B Poccuu mproOperno nmpodeccnoHanbHbINA
XapakTep, XOTS CaM «UHCTUTYT HaeMHBIX (IpodeccCHOHaIbHBIX) XOJaTacB
NosIBWICS He mo3aHee BpeMeHu [IckoBckor 1 HOBropoackom cyaHbIX IpamoT
[[aBpuitOB, C. 18].

Oco0enHo LIMPOKO UHCTUTYT Cyl1e0HOTO PEACTaBUTEIbCTBA
yperyiaupoBaio CobopHoe ynoxenue 1649r., nmocBaruBiiee emy riaBy X. B
yacTHOocTH, B CT. 108 CobopHOro yioxeHuss OBbUIO CKa3aHO: €ClIH K
YCTAHOBJICHHOMY OTCPOYEHHOMY CPOKY PAaCCMOTPEHHUS TSXKOBI B CyJle MCTEI WU
OTBETYHUK 3a00JIC€T U HE CMOXKET SBUTHCS B CyJ, TO BMECTO HETO B Cy/J€ MOXET
y4acTBOBaTh JIMIIO, KOTOPOMY OH JOBEpsieT, T.e. MpeacTaBuTeNnb [TuToB, C.
47].Cornmacio CoOOpHOMY YJIOKEHUIO HMCKOBBIC Jejia MPOU3BOAMWINCH CYJIOM B
COCTSI3aTEILHOM TOPSIKE, MPU KOTOPOM CTOPOHBI 00JaJalii HEOTPaHWYECHHBIMU
MpaBaMHu, XOTS B TPAXKIAHCKUW CyJ TOCTENEHHO MPOHUKAIO CJEICTBEHHOE
HAYaJI0, «CBICK», CONMPSDKCHHBIM ¢ Ka3eHHBIM WHTepecoMm[TurtoB, c. 66]. Tem He
menee, CoOOpHOE VIIOXKEHHE COJEepPKaI0 JIOCTATOYHO peryIaMeHTaIui st
COXpaHEHUs! COCTA3ATEIbHOTO Hayana no Tskb6aMm B cyae. Bmecre ¢ Tem crnenyet
IPUWUTH K BBIBOAY, YTO cO BpeMeH [IckoBckoi 1 HOBropoickoi CyJIHbIX TpamoT U
no nipuasaTus CobopHoro yrnoxkenust 1649r. B PoccuiickoM rocynapcte mpoOYHO
YTBEPIAWJICS HMHCTUTYT CYACOHOTO TMPEICTaBUTEIbLCTBA IPHU PACCMOTPEHHUH U
pa3perieHny pa3InIHbIX TKO.

B nocnenyromuii MCTOPUYECKUN TEPUOJM, OXBATHIBAIOIIMKA LAPCTBOBAHUE
[letpa Benukoro, pacmupsieTcss Kpyr CyObEKTOB, HAJEJICHHBIX IPaBOM
MPEACTABIATh B Cy[l€ MHTEPECHI rocyaapcTea. Peus uaer o BBenenuu [lerpom 117
mapta 1714 r. gomkHOCTH (UCKAIOB MPU TOCYIAPCTBEHHOM M TYOEPHCKOM
MpaBJICHUX, a Takke B Toponax. duckanbl ObutH 00s13aHBI BECTH JI€JIa O B3STKAX,

Kpa)kax Ka3Hbl, BPpCAUBIIUX I'OCYJaPCTBCHHBIM MHTCPCCAaM, a TAKIKC IPOYHC JCJIa
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HApOJIHbIC, TI0 KOTOPhIM HeT uenooutumka [Tutos, c. 154]. [lo takum aenam
¢uckabl JOHKHBI ObUIH BCE pacciaeioBaTh U JOHOCUTH, a MIPH Cy/Ie€ 00IUYAaTh.

B pa3Butuu poccuiickoro MHCTUTYTa CyA€OHOr0 MPe/ICTaBUTEILCTBA HOBBIN
¥ 3HAYUTENbHBIN mar caenano «Kpatkoe n3obpaxxeHne mpoIeccoB Win CyAeOHbIX
TsokO» 1715 1., KOTOpoe, C OJHOM CTOPOHBI, JOBOJIBHO MPOCTPAHHO
yperynupoBaio cratyc cyna u cyaei (I'n. I), onpenenuio npoieccyanbHyIo TAKOY
(rm. 1), a ¢ gpyroii — BeIACIWIO OTAENIBbHYIO TJ. V «O agBoKaTax ¥ MOJHOMOYHBIX)
[Turos, c. 157].

B Heil peub mia o TOM, YTO €CIM B XOJ€ Ipollecca YEIOOUTUUK WIIH
OTBETYUK 3a00JICIOT JMOO MOSABSTCA WHBIC BaXKHbIE MPUYMHBI K TOMY, YTO UM
JMYHO SIBUTBCA B CyJl HEBO3MOXHO, TO JO3BOJISIETCS JUIsI BEAEHUS CBOETO JEJa
IPUIJIAIATh aBOKATOB M MX BMeECTO ceOs HampaBisaTh B cyd [Tutos, c. 159].
JlanHas periaMeHTanus cojeprkaia clIeyouue BaXKHbIe MOJ0KeHus. Bo-nepBbIx,
JUTSL MCTIIA M OTBETUMKA y4acTHE TMpEACTaBUTENsI-aIBOKaTa B Cy/1e0HOM Ipoliecce
JOMYCKAJIOCh B clly4ae OOJIE3HU TOBEPUTEINSI WU MO MHBIM BA)KHBIM MPUYMHAM.
O4eBUHO, YTO KCTEIl MM OTBETUMK JIOJDKHBI OBUTM YOEIUTh CyJ B HAJUYHUH
BAKHBIX MPUYMH, NPENATCTBYIONIMX KM JMYHO Y4YacTBOBATh B CyA€ IMpHU
paccMOTpeHUH TKOBI. TONBKO MOCIIE 3TOr0 MPeACTaBUTENEH CTOPOH IOMYCKaIu K
ydacTuio B cyaeOHoM mpouecce. Ilpuuem mo rpakgaHCKUM JejlaM HHTEPECHI
CTOPOH MOTJIM MPEJACTABIATh KAaK aJBOKAThl, TaK M MPEICTABUTEIHU, T.€. WHBIC
JU1a, KOTOPbIEC MOJYYWIA MTOJTHOMOYHE UCTIA WM OTBETUYHMKA MPEACTABIATh UX B
cyne. [To yronoBHBIM ke JiejaM MOTJIM Y4aCTBOBATh TOJIBKO aJBOKATHI.

Bo-Bropbix, «KpaTkoe n3o0paxeHue MpoIECCOB WU CYACOHBIX TIKO» B
riaBe o0 aJBoOKaTax M TOJHOMOYHBIX, XOTS W KPAaTHO, HO BCE K€ OIMPEICITUIIO
OpUPOAY  HMHCTUTYTa  CyAeOHOro  MPEACTABUTENBCTBA B ClEAyIOUIEH
(bopMyIMpOBKE: MpUTJIAIaTh aJBOKATOB U UX BMECTO ce0sl HAMpaBiIsaTh B cyd. BoT
I7Ie 3aJI0KeHa MpUpoja CyJeOHOro MpeACTaBUTENbCTBA — 3aMEILEHUE JOBEPUTEIIS,
CTOPOHBI IPU PACCMOTPEHUH €T0 J€a B IPAXKIAHCKOM ITPOIIECCE.

Ho cepemunsl 60-x r. XIX B. B Poccuiickoil nMnepun AeicTBOBaNIH

CTpAIIUEe, XOJaTan, 3aCTYIIHUMKH, IMIOBCPCHHLIC, BBIIIOJIHABIIMC aJIBOKATCKUC
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bynkuuu cynedHoro mnpeacrtaButenbcTBa. CBoja 3axkoHOB Poccuiickoit ummnepuu
OYeHb CJIa00 perjaMeHTHPOBal MHCTUTYT  CyA€OHOTO MPEICTaBUTEIHCTBA.
[Tocnennee ocraBasiock cBOOOAHOM TIpodeccreit u A0MycKaaoch Mo rpaxJaIaHCKUM
Y YTOJIOBHBIM JiefiaM. BHyTpeHHel opranu3aiuu y OBEPEHHBIX HE CYIIECTBOBAJIO,
TpeOboBaHMsI 00pa30BAaTENILHOTO W  HPABCTBEHHOTO IIEH30B K HHUM HE
NPEABIBISUIACH, KOHTPOJISI 33 HMX JIEATEbHOCThIO HE ObLI0, a (haKTHYECKU
npodeccuio  XoAaTaeB OCYIICCTBISIM  JIMIA, HE TOJBKO HE HMEBIIHE
IOPUIMYECKOTO 00pa3oBaHUs, HO M JIOCTATOYHOIO 0OIIero o0Opa3oBaHUs
[Uepkacoga, c. 76].

IIponecc MEKOTPACIEBON WHTETpalun IIPABOBBIX HOPM,
PErIaMeHTUPYIONIUX HHCTUTYT MPEJCTaBUTEILCTBA, C OOJIbIIEH CHUIION TPOSBHII
cedst mociie pazBana CCCP u co3gaHusi OBIBIIMMHU COIO3HBIMH PECITyOJIMKaMU
CYBEpPEHHBIX M HE3aBUCUMBIX TOCYAApCTB, MPUCTYNUBIIMX K OCYIIECTBICHUIO
CyIeOHBIX WJIH CyIeOHO-TIPAaBOBBIX pedopM, CO3JaHUI0 HOBOTO HAIMOHAIHHOTO
npasa.

OnHolt U3 mepBbIX Ha ATOT NyTh BeTynuiia Pocculickas @enepanys, BoICIIas
3aKOHOJaTeIbHasl BJIACTh KOTOpoil 24 oktsiOps 1991 r. yrBepauna Konmenmuro
cyneonoi pedopmbl B PCOCP u 12 aexadps 1993r. npunsina Koncturynuwo PO.
brnaronapst sTomy Obljia MOATOTOBJIEHA NIPOYHAsI MPABOBAasi OCHOBA ISl PeOPMBI
POCCHIICKOTO 3aKOHOJATENbCTBA M CO3JaHUSl HALUMOHAIBHOTO TMpaBa B HOBBIX
SKOHOMHYECKHUX, TMOJUTUYECKUX U COIMAJBHBIX YCJIOBUSAX. B umcie mnepBbIxX
3aKOHOB cTpanbl 3HauuTca U 'K P® 1996 r., coxpanuBmuid W pa3BUBLIUN
WHCTUTYT MPEACTaBUTEIbCTBA. UTO KacaeTcs Ipa’kJaHCKOrO MPOILeCCyaabHOTO
IpaBa, TO AaHHbIA HHCTUTYT peraameHTupyet 1. 5 I'TIK PO «IIpencraBurenscTBo
B CYED.

[TocTcoBeTcKuit Mepro I UHCTUTYTA MPEICTaBUTEIbCTBA ITpUMEUaTeeH
TeM, 4YTO pacIIupwiIach cdepa ero JIeWcTBUA. B CBSI3W C MOSBICHUEM
KOHCTUTYIIMOHHOTO H apOUTPa)XHOTO TPOM3BOJICTBA €r0 CTOPOHBI HAJEJICHbI
IPaBOM UMETh TMPEACTABUTENS, B TOM YHCJIE M aJBOKaTa. JTO C emie OOoJbIIeh

YBCPCHHOCTBIO ITO3BOJIACT TPAKTOBATH HNPCACTABUTCIBCTBO KaK Me)I(OTpaCHCBOﬁ
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WHCTUTYT POCCUUCKOIO MpaBa, KOTOPBIM 3aMETHO 3BOIIOIMOHUPOBAIT B TIOCIEIHUE
necsatuieTus. Mmeercs B BHIYy TO CYIIECTBEHHOE OOCTOSTENBCTBO, YTO
MPEAICTaBUTENIBCTBO B Cy/€ KaK MHCTUTYT YAaCTHOIO IpaBa SBOJIIOIMOHUPOBAT B
WHCTUTYT TyONWYHOTO TpaBa. brarogaps dSToMy OH 00pel BECOMYIO
IOPUIUYECKYI0 3HAYMMOCTh WM PACIIMPWII MacIITaObl JCHCTBUSA, U OCOOCHHO B
rpa’KJaHCKOM OOIIECTBE U MTPABOBOM I'OCYIapCTBE.

Pazbepem cam TepMuH «CyZeOHOE MTPEACTABUTEIHCTBOY.

CynebHoe TmpeacTaBUTEIbCTBO, KakK OOMMHA HHCTUTYT TPaXKIaHCKOTO
MpollecCyalbHOTrO  MpaBa,  MPEJCTaBIseT  O0OCOOJEHHYID  COBOKYITHOCTh
MPOIECCYATbHBIX TPABOBBIX HOPM, PETYJHPYIONIUX OTIACIBHBIE CTOPOHBI
OJIHOPOJHBIX  OOIECTBEHHBIX OTHOILIEHUH MEXIYy CYIOM U  CyAeOHBIM
MIPEICTaBUTEIIEM, BBICTYIIAIOIMIMM B JIeJIe OT MMEHHU MPEACTABISIEMOTO C IICIBIO
JOOUTKCS JI1 HEro HamOoJiee OJIArONMPUSATHOIO PEIICHUS, a TaKKe JJIsd OKa3aHUs
€My TIOMOIIIM B OCYIIECTBICHUM CBOUX IpaB, MPEIOTBPAIICHHUS WX HApYUICHUS B
mporecce W OKa3aHWs CyAy COJEHUCTBHS B OTIPABICHUW MPABOCYAMS II0
IPaKIAHCKUM JIeJIaM.

B topuaudeckoil nwurepaType CYIIECTBYIOT KIacCUPUKAMU CYIeOHOTO
MIPEACTaBUTEIIBCTBA IO PA3TUIHBIM OCHOBAHUSIM.

[To xapakTepy OTHOIIEHUN TPEICTABUTENS U MPEICTABISIEMOTO BBIICISIOT
100pOBOJIBHOE U 00s3aTeNIbHOE (3aKOHHOE) MPEICTABUTENBCTRO.

Taxk, B mepBOM citydae, IpeICTaBUTEIbCTBO MOKET BO3HUKHYTH TOJIBKO TIPH
HAJIMYUA BOJICU3BSABIICHUS TPEJCTABISIEMOTO JIMIA, a B JAPYroM — s
BO3HMKHOBEHUS MPEICTABUTEIIBCTBA HE TPEOYETCS COTIIACHE MTPEACTABISAEMOTO.

JIoOpOBOJIbHOE TIPEACTABUTENBCTBO, N30PAHHOE CTOPOHOU (TPETHUM JTUIIOM,
3asIBUTEJICM) OCHOBAHO Ha BOJIC JOBEPHTEIS, KOTOPOE MMEET IMPaBO BECTH CBOE
JIEN0 JIMYHO WJIM TIOPYYHUTH €Tr0 BEICHHE IMPEJCTABUTEIIO IO CBOEMY BBIOODY
(anBOKATY, IOPUCKOHCYIIBTY).

[Ipumepom  1OOpPOBOJILHOIO  NPEICTABUTENILCTBA B  Cy/A€  SIBIAETCS

npeaACTaBUTCIILCTBO, KOTOPOC  OCYHWCCTBIIACTCA  JIMOAMH, 3aHUMArOIMIUMUCAH
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TPYJIOBON JEATEIbHOCTHIO, a TaKXKe€ 4YJICHAMU T[PABOBBIX KOONEPATHUBOB U
IOPUIMYECKUX PUPM.

K  noGpoBonbHOMY cleayeT TakKe OTHECTH IMPEeJCTaBUTEIbCTBO,
OCYIIECTBIISIEMOE OJJHUM U3 COYYACTHUKOB I10 TTIOPYICHHIO JPYTHX COYYACTHUKOB.

JIoOpOBOILHOE  MPEICTABUTENBCTBO MOXET OCYIIECTBIATHCS — JIIOOBIM
JI€ECIIOCOOHBIM JIMIIOM, JIONMYIIEHHBIM PACCMATPUBAIOIIUM JIEJIO CYJIOM B KauecTBe
CyZIeOHOTO MIPEACTABUTEINS TI0 JAHHOMY JIeTTy, B COOTBETCTBUU cO cT. 49 ['TIK PO.
B pamkax g00pOBOJILHOTO TMPEACTABUTENBCTBA BBIICISAIOT JIOTOBOPHOE U
OOIIIECTBEHHOE TIPE/ICTABUTENILCTBO.

B ocHOBE MOTOBOPHOTO TPEACTABUTEIBCTBA JIGKHUT TPYAOBOW TOTOBOD,
noropop nopydenus (ct. 971-979 I'K) unu arenrckuii moroop (ct. 1005-1011
['K). Takum oOpa3oM, JOTOBOPHOE MPEACTABUTEILCTBO BO3HUKAET TOJIBKO Ha
OCHOBAaHHMH COTJAIICHHUS CTOPOH. OTHOIICHHS TMPEACTaBUTENSI C CYJOM BO BCEX
ClIydasiX  PeryJMpylOTCS  CIHEIMAJbHBIMH  HOPMamu  IPOLECCYaTbHOTO
3aKOHOJIATEILCTBA O MPEACTAaBUTEILCTBE.

OO1IecTBEHHBIM TPEJCTABUTEIBLCTBOM HA3bIBACTCSA IPEACTABUTENIBCTBO,
OCYIIECTBIISIEMOE B TPAXKIAHCKOM IPOIIECCE YIMOJIHOMOYEHHBIMH OOIIECTBEHHBIX
oOBeMHEHUH 10 JellaM YJICHOB CBOMX OOBETWHEHWH, a TaKKe NPYTUX TpaKIaH,
paBa U MHTEPECHI KOTOPBIX 3aIIUIIAIOT 3TH 00BETUHEHUS.

OOmIecTBEHHOE MPEACTABUTEIHLCTBO UMEET BAKHOE 3HAYCHUE JIJIST 3aITUTHI
mpaB pabouuMx W CHyXaluxX, Hu300peTareniedl, paruoHAIN3aTOPOB, AaBTOPOB
XYJI0)KECTBEHHBIX Mpou3BeneHuil u ap. OCHOBaHWEM BO3HUKHOBEHHS ATOTO BUJA
MIPEACTaBUTEIIBCTBA SBIACTCS (DaKT UJIECHCTBA TpakJIaHWHA B TOM WM HHOM
OOIIIECTBEHHOM OOBEIUHEHUH, KOTOPOE€ B CHJy YycTaBa 00s3aHO OKa3bIBaTh
MIPaBOBYIO TIOMOIIb CBOUM WICHAM.

OOmIecTBeHHBIC 00BEIMHEHHUS 3aIUIIAIOT HE BCE MpaBa TpaKaaH, a TOJbKO
T, peam3alis KOTOPhIX MpeonpeessieTcs 3aadyaMu JaHHOTO0 00bennHeHMs. B
CBS3M C OTUM OOIIECTBEHHOE TMPEJCTAaBUTEIBCTBO BO3MOXKHO TOJIBKO TIO

HEKOTOPBIM KATETOPHUAM IPAXKAAHCKUX JEI.
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OOuiecTBeHHbIE OOBENMHEHUS, KaK IIPaBUJIO, OKa3blBalOT IPABOBYIO
NOMOILlb HE TOJBKO CBOMM WIEHAM, HO W JPYrUM TIpakJaHaM, KOTOpbIE
3aHUMAIOTCA JIEATENbHOCTBIO, TOOLIPAEMOI 3TOM opranuzanueil. Tak, mpodcoro3sl
3alUIIAIOT TpaBa B O00JACTH NPOM3BOACTBA, TPyHa, ObITa, KYJIbTYpPhl BCEX
TPYASIINXCS, @ HE TOJIBKO YJICHOB Mpodcoro3a.

UneHCTBO B OOIECTBEHHOM OOBEIUHEHUM WJIM 3aHATHE JEATEIbHOCTBIO,
MOOMIPSEMON 3TUM OOBEAUHEHHUEM, MOXET TMPUBECTH K BO3HUKHOBEHUIO
IPECTAaBUTENIBCTBA TOJBKO MPU HAJUYHUU BOJIEU3BSBICHHUSI Ha 3TO CO CTOPOHBI
IIPENCTABIIIEMOTO. ITpn OTCYTCTBUH coriacus IIPEACTABIISIEMOTO
YIOJHOMOYEHHBI OOIIECTBEHHOTO OOBEIUHEHUS HE MOXET ObITh JIOMYIIEH
IIPEICTABUTENIEM K YUaCTHIO B JIEJIE.

OO0s3aTeNbHBIM  YCJIOBUEM BBIIEIEHUA OOIIECTBEHHOIO IPEACTABUTEIS
ABJIIETCSI YCTHOE WJIM NMUCBMEHHOE 3adBIICHHE 00 3TOM 4jieHa OOLIECTBEHHOIO
OOBbEIMHEHUS WM JAPYyroro JHIa, TIpaBa KOTOPOTO OXpaHSET JIaHHOE
oObeauHeHue. CBOM MOJHOMOYHMS OOIIECTBEHHBIE NPEICTABUTENIN CTOPOH H
TPETbUX JIMI[ MOJY4YalOT HE OT NPEJICTaBIsIeMOro, KakK MpH JOTOBOPHOM
IPEJICTABUTENBCTBE, @ OT COOTBETCTBYIOIIMX OOIIECTBEHHBIX O0BEIUHEHUH.

OO6si3aTenbHOE  (3aKOHHOE)  MPEACTABUTENILCTBO  HE  MpEaAnojaraet
HEOOXOJMMOCTH COTJIacHs MPEJICTaBIsIeMOro JIMLA U BO3HUKAET B CHUJIY MPSMOTO
ykazanus 3akoHa (ct. 52 I'TIK P®) unm MHOro HOPMATUBHOTO AaKTa, JIPYTrUMU
CIIOBaMH, MpPEJCTaBIsIEMbIi B CHIIy CBOEH HEIEeCOCOOHOCTH WM YacCTHYHOM
J1eecrioCOOHOCTH HE MOKET MOCPEJCTBOM COOCTBEHHOI'O BOJIEU3BSBICHUS U30paTh
ceOe mpeACTaBUTEIIs.

Pa3HOBUIHOCTBIO  00S3aTE€IBLHOTO  MPEACTABUTENBCTBA  SABIISETCA  Tak
Ha3bIBaeMoe O(UIMaIbHOE MPEACTABUTEILCTBO. Tak, 1Mo 1eny, B KOTOPOM JIOJKEH
y4acTBOBaTh TPaXJAaHUH, MPU3HAHHBIA B YCTAHOBJIEHHOM IMOpsAKE OE3BECTHO
OTCYTCTBYIOIIMM, B Kau€CTBE €ro MPEACTABUTENS BBICTYNAET JIMIO, KOTOPOMY
NEPEaHO B JOBEPUTEIBHOE YIIPABICHUE UMYIIECTBO O€3BECTHO OTCYTCTBYIOLIETO.

OdunmanbHbIM — (3aKOHHBIM) — TIPEJCTaBUTENIEM HACIEAHMKA BBICTYIAET

XPaHUTCIIb WA OIICKYH, Ha3HAYCHHBIN AJi1 OXpPaHbl HACJICACTBCHHOI'O UMYIICCTBA
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U YIpaBJIEHUA UM B CIy4asix, KOTJla HACJIEICTBO €lle HUKEM HEe MPUHSITO, HO B
Cylle BO30YXKIEHO JeJl0, B KOTOPOM JIO/DKEH Yy4YacTBOBAaTh HACJICIHHK JIUIIA,
YMEPILETO WM OOBABICHHOTO B YCTAHOBICHHOM TMOPSAKE YMEPIIUM.

O 3aKOHHOM MpPEJICTABUTEIE MOKHO TOBOPUTH TOJIKO MNPUMEHUTEIBHO K
(GU3UYECKUM JIMIIAaM, B CHJIY KaKHX-THOO MPUYMH HE HWMEIOIIMX BO3MOXKHOCTH
3alMIIATh CBOM MHTEpECHl B cyle. OCHOBAaHMEM 3TOr0 BHJA NMPEACTABUTEIIHCTBA
ABIAIOTCS: 1) (paKT TPOMCXOXKIEHHUS JETEH OT COOTBETCTBYIOIIMX POIUTEIICH,
yIOCTOBEPEHHBIN B yCTaHOBJICHHOM 3akoHOM mopsiake (ria. 10 CK P®); 2) daxr
ycoiHoBIeHus aerer (1. 19 CK P®); 3) aqMuHUCTpaTUBHBIN aKT O HA3HAYEHUHU
omneku uiau nomneuntenscTBa (Ti1. 20 CK PO).

Takum 00pa3oM, B KayecTBE 3aKOHHBIX IMPEACTABUTEIICH yKa3aHHBIX JIUIL
BBICTYIAIOT POJUTEH, YCHIHOBUTENH, ONEKYHBI WJIA MONEUUTEIH.

B rpaxmanckoM mpoiiecce 3aKOHHBbIE NPEACTABUTEIM MOTYT caMu
MPUHAMATh Y4aCTHUE B MPOILECCE JIMYHO WM MOPYYUTH BEJICHHE Jena B CyJe
JpyroMy JIMIly, HampuMmep, ajaBokary. Beaenue aena m00pOBOJIBLHO H30paHHBIM
MPEACTABUTENIEM B TAKOM CJIy4ae HE MCKIIIOYAET y4acTHs B MPOLIECCE 3aKOHHOTO
MPEACTABUTEIIS.

[IpencraBisiemble, Kakoe Obl MOJIOXKEHUE B JeJ€ OHM HE 3aHUMAJIH,
MPUOOPETAIOT KOMIUIEKC MPOIECCyallbHBIX TpaB M o0s3aHHOCTel. [IpaBuiibHOE,
MOJHOE M AaKTHUBHOE UX OCYIIECTBICHHWE HMEET OOJIbIIOe 3HA4YeHUe s
OnmaronpuaTHOTO KicxoAa Aena. [loaTomy mepen cyaeOHBIM MPEICTaBUTEIEM CTOUT
Ba)KHAS 3a/la4ya — OKa3aTh MPEJCTABIIEMOMY MOMOIIb B OCYIIECTBICEHUH UM CBOMX
MPOIIECCyaTbHBIX MPAB U UCTIOJIHEHUU 00sI3aHHOCTEH.

OnHako »TUM 3aJlayd TPEACTaBUTENS B TPAXKIAHCKOM IMPOIECCEe He
ucuepneiBaroTcs. [lporeccyanpHbie mpaBa MPEJACTaBISIEMOTO MPU BO30YXKIACHUU
WU PACCMOTPEHUM TPAXKIAHCKOTO JieJla MOTYT OBITh 110 TEM WJIM WUHBIM IIPUYHUHAM
HapyIIeHbl CYJIOM WU JPYTUMH YYaCTHHKAaMHU TPOIECca, OCOOEHHO B TeX
cillydasiX, KOrja JIeJJ0O paccCMaTpUBaeTcs B OTCYTCTBUM MPEACTaBISEMOTO.
CyneOHbIi peaCTaBUTEh MPU3BAH MPEJOTBPATUTH HAPYIIEHUE MPOIECCYATbHBIX

InpaB MpcACTaBIACMOIO, IJIs1 3TOI'O OH XU AOITYCKACTCA K YUACTHIO B ACIIC.
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CynebHOoe MNpenCcTaBUTENHCTBO MMEET W JIpyrue 1end. Bes aesTenbHOCTh
Cyla B TPaXIJAHCKOM TIPOILIECCE HAIMpaBICHA HA BBIHECEHUE 3aKOHHOIO U
000CHOBaHHOTO Cy/A€OHOTO pelieHusl. JTa AESITENbHOCTh OCYIIECTBISETCS MyTEM
BCTYILJICHUS B OOIIECTBEHHBIC OTHOLICHUS C PA3JIMYHBIMU YYaCTHUKAMU MPOIECca.
Kaxgas rpynna 3tux oTHOIIEHHN uMmeeT cBou 1enu. CyneOHbIN MpeacTaBUTEIh
BCTYIIAE€T B OTHOILIEHHS C CYJIOM HE JIJISl 3aIMThl CBOMX MATEPUAIBHBIX IPAB WIIU
OXpaHsEeMbIX 3aKOHOM HHTEPECOB, a C IEJIbI0 JOOUTHCS Hanbosee 01aronpusTHOTO
pelIeHus I NPeACTaBISIEMOTO.

[ToaBOMS UTOT BBIIECKA3aHHOMY, MOKHO 0003HAUUTD CJIEAYIONIEE OTIUYHE
CyZ1IeOHOr0 TMPEICTaBUTEILCTBA OT MPEACTABUTEIBCTBA B TPAXIAHCKOM IpPaBE:
IPaXXIaHCKOE MPEACTABUTEIBCTBO JCUCTBYET HA OCHOBAHUM HOPM I'PAXXIAHCKOTO
3aKoHOAaTeNbCTBa, cyacoHoe — ['TIK PO.

[lesnb rpaxkAaHCKO-TIPABOBOTO MPEACTABUTEIBCTBA — CO3JAHUE, U3MEHECHUE U
MpeKpalieHre TPaKIAHCKUX TMpaB U O00S3aHHOCTEH U1l MPECTAaBISIEMOTO JUIA
(cT.182 I'K).

Ilens cyneOHOTO TMpEeACTaBUTENBCTBA — 3allldTa B CYyJ€ WHTEPECOB
MPEJCTABISEMOTO, MOMOIIb €MY B OCYILIECTBJICHHHM IPOLECCYAIbHBIX IPAB H
WCIIOJTHEHUH MPOIECCYaTbHbIX 00SI3aHHOCTEH.

[IpencraBurens B IpakJIaHCKOM IpaBe ACHUCTBYET B LENAX 3aKIOUYCHUS
CICJOK OT UMEHM U B MHTepecax mnpejctaBisgemMoro. CyneOHbIN MpeacTaBUTENb
HAJICJICH TOJITHOMOYMSIMH TOJIBKO Ha COBEPLICHUE MTPOLECCYAIbHBIX ICHCTBUM.

B cyne6HOM mpecTaBUTENHCTBE ACUCTBYIOT JIBA TUITA MPABOOTHOIIIECHUH:

BHEIIHWE — OTHOIICHMS, BO3HUKAIOUIME Y NPEIACTABUTENS C CYIOM, B
pe3yJibTaTe KOTOPBIX CYJl JOMYCKAET MPEACTABUTENA K YYACTUIO B IPAXKIAHCKOM
nporiecce  (Takue  OTHOIICHWS  PETYJUPYIOTCS  HOpMamMu  T'PakKJIaHCKOTO
MIPOIIECCYaTbHOTO TIPaBa);

BHYTPEHHHUE — OTHOILLICHUS MEXKIY IPEACTABISIEMBIM W MPEACTABUTEIIEM,
BCJIEJICTBUE KOTOPBIX MOCJIEIHUIN HANENSETCS TPAXKIAHCKUMH IMPOLECCYaIbHBIMU
MOJHOMOYUSIMU Ha BeJleHHEe Jena (Takhue OTHOIICHUS perjiaMeHTUPOBAHbI

HOPMaMH MaTEepUaJbHOTO IIPABA).



21

B rpaxaaHCKOM IpeICTaBUTENLCTBE TaKXe CYIIECTBYIOT JBa BHUAA
OTHOUIEHUWI — BHYTPEHHHWE M BHEIIHHE. BHyTpeHHHE, KaKk U B CyJIeOHOM
IIPEACTABUTEIILCTBE, BO3ZHUKAIOT MEXIAY IIPEACTABUTEIIEM U IPEICTABIISEMBIM.
BHeniHue mpaBOOTHOIIEHUS BO3HUKAIOT MEXKAY MNPEICTABUTEISAMHA U TPETbUMU
JULAMU; TakuM oOpa3oM, Ha3HAY€HUE MNPEACTABUTEIBCTBA — B YCTAaHOBJICHHH

HpaBOBOI\/’I CBA3U MCXKAY TPCTbUMMU JIMIIAMUA U IIPCACTABIIICMbIM.

1.2. COJEPXXAHME ITPOLIECCYAJIBHBIX OTHOIIEHNH MEX]Y CYJIOM
N CYAEBHBIM ITPEAACTABUTEJIEM

Bonpoc o coxepkaHuM MPOLECCYyalbHBIX NPABOOTHOIIEHWW — OJHMH M3
CJIOXKHBIX BOIIPOCOB TEOPUHU TI'PAKIAHCKOIO MPOLECCyalbHOrO Impasa. B Hayke
IIPOLIECCYANIBHOTO NPAaBa B HACTOSALIEE BPEMS HET €UHOTO MHEHHSI OTHOCUTEIIBHO
COJIEp>KaHUsI TPakIaHCKOTO IMPOLIECCYaIbHOTO MPABOOTHOIIEHUS, HE PELIEHBI U
OCTAIOTCSl CHOPHBIMHU BOIPOCHI O COAEPNKAHUU NPABOOTHOIIEHUA MEXIY CYIOM H
Cy1€OHBIM MPEJICTABUTEIIEM.

HekoTopble  aBTOpbl  CUMTAIOT, YTO COJEPKAHUEM  TPAKIAHCKUX
IpolLiecCyalbHbIX MPABOOTHOLUIEHUHN SABISIIOTCSA MpaBa M OOSI3aHHOCTH Cyna U
JPYTUX YYaCTHHUKOB mporiecca [UeunHa, c. 38].

[Io MHEHMIO JpYruX, COJIEpPNKAHUE IMPOLECCYATbHBIX MPABOOTHOIICHHIA
cocTaBisieT (haKTUUECKOE TOBEICHHUE €ro CyObheKTa, a HE UX MpaBa U 00S3aHHOCTH
[[IlermoB, c. 88].

N mnakoHen, TpeTbM MNPUIUIM K BBIBOAY, 4YTO COJACpKaHUE JTaHHBIX
MPaBOOTHOIIEHUI — 3TO HE TOJBKO IMpaBa M OOSI3aHHOCTH CYOBEKTOB, HO U MX
npoiieccyanbHbie aeicTBus [Mo3omuH, ¢. 25]. ITocaenusas Touka 3peHust IBISCTCS

0oJiee MpaBUIILHOM.
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Hanpumep, H.A. Yeunna, JI.M. Yeuor, K.1A. Komuccapos, B.M. CemeHoB
CUHMTAIOT, YTO COAEP’KAHWEM T'PAXKITAHCKUX NPOLECCYaTbHBIX MPABOOTHOLIECHUN
SBJISIOTCS TIPOLIeCCyalIbHbIC MTpaBa U 00A3aHHOCTH CYObEKTOB.

Hpyroii  yuenslii-iporneccyanuct A.A. MenbHUKOB 1moiaraji, 4To
COJIEP)KaHUEM  MPOLIECCYalIbHBIX  MPABOOTHOUIEHUH  SBJIAECTCS  IOBEJCHHE
CyOBEKTOB, T.€. JEHCTBHUSA, COBEpIIAEMbIE B MPOLIECCE OCYIIECTBICHUS UX MPaB U
00sI3aHHOCTEH.

C.H. Bpatych oTMedaer, 4To COEpKaHUEM MPABOOTHOLICHHUS «SIBIISIETCS HE
TOJIBKO KOHKPETHOE BO3MOXXHO€ M KOHKPETHOE JIOJDKHOE IIOBEJEHUE €ro
YYaCTHUKOB (MpaBa U OOS3aHHOCTH), HO M pPEATU3yeMO€ B COOTBETCTBUH C
npaBaMM U O0S3aHHOCTSMM (PaKTHMUECKOE IOBEACHHE C €ro pa3HOOOpa3HbIM
COJIEp)KaHUEM  3KOHOMUYECKHM,  BIACTHO-OPraHW3alMOHHBIM,  COIMAJIbHO-
KYJBTYPHBIM U UHBIM.

CnenyeT OTMETUTh, YTO IpOLECCYalbHbIE MpaBa U O00A3aHHOCTH KaK Mepa
BO3MOYKHOTO M JOJDKHOTO TOBEJIECHUS SIBIISIOTCS KaTEropusiMu aOCTPaKTHBIMU.
OHM peanm3yroTcsl TOJBKO ITyTEM COBEPLIECHUS NPOLECCYalbHBIX JCUCTBUI U
NOTOMY HEpa3pbIBHO CBSI3aHbI C TOBEJACHHEM CYOBEKTOB MpOLECCyallbHbIX
npaBooTHoIIeHW. Hampumep, mnpu  MOArOTOBKE Jena K  CyAeOHOMY
pa30upaTenbCTBY OTBETUMK (€ro MpEeACTaBUTENb) YTOUHSET MCKOBbIE TPEOOBAHUS
UCTUA U (PaKTUYECKHE OCHOBAHMS ATUX TPeOOBAHUM, IPEACTABISIET UCTILY WIIH €T0
IOPEICTAaBUTENI0O U CyAy BO3paXEHUs B MHUCbMEHHOM (OpME OTHOCUTEIBHO
HCKOBBIX TpeOOBaHMM B COOTBETCTBHH cO CT. 149 I'TIK P®.

[IpouieccyanbHoe  MPaBOOTHOIIEHHME  HEOOXOAMMO  OTJIMYaTh  OT
MaTepHaIbHOIO:

1) Bo-mepBbIX, MO cyObekTaM. Tak, MaTepuasbHOE MPABOOTHOIICHHUE
BO3HHMKAET MEXYy PaBHBIMU CYOBbEKTaMU, U CyJ B HEM He ydacTByeT. Kpome Toro,
pPaBEHCTBO CYOBEKTOB MaTEpHAIbHOTO TMPABOOTHOIICHUS MPEAONpEeesieT Hu
ONPENIECNICHHOE NIEWCTBUE NPUHIUIIOB JHCHO3UTUBHOCTH M COCTA3aTEIbHOCTU B

CyZIeOHOM TpOoIIecCe;
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2) BO-BTOpBIX, N0 TpeaMeTy peryiaupoBaHusi. Ecnu wmarepuanbHOe
IIPAaBOOTHOIIEHUE PETYJIUPYET MOBEAECHUE CTOPOH B 00JIACTH TIPa)XIAHCKOrO
000poTa, TPYIOBBIX, CEMEWHBIX M WHBIX OTHOIICHHWM, TO MpOIECCyaTbHOE
MPABOOTHOIIIEHUE PEryJIupyeT B 00JacTH OTHpaBICHUS NPaBOCYAHS MO
rpakJIaHCKHUM JIeJIaM;

3) B-TpeThbHUX, MO OpUANYECKUM (akTamM (OCHOBAHUSM BO3HUKHOBEHMS,
pa3BUTHUS W OKOHYAHUSA TMpPaBOOTHONIeHWM). Eciu s MaTepuaibHBIX
MPAaBOOTHOIICHUN HMMH  SBJISIOTCS  (DaKThl, MPEAyCMOTPEHHBbIE HOpPMaMHu
COOTBETCTBYIOIIUX OTpacjiel MaTepuajibHOro IMpaBa (Hampumep, U3 JOTOBOPOB,
BCJIC/ICTBUE TPUYMHEHMS Bpeda JPyroMmy Jully), TO JJIsI TPOILECCyaTbHBIX
OTHOILIEHHH — MPOLECCyalbHbIE AEHCTBHUS.

C.C. AuekceeB BbIIEIET B NPAaBOOTHOLIEHWM MATEPUAIBHOE U
opuaudeckoe coaepxkanue. «HOpuandeckoe coaepKaHue IPaBOOTHOIIEHHS — 3TO
CyOBEKTUBHBIE IOPUIMYECKHE TpaBa M OOSN3aHHOCTH, BBIPAXKAIONIUE TO
cnequpUyeckoe, YTO  CBOMCTBEHHO  MPABOOTHOIIEHHUIO  KaKk  0co0oi
ujeosoruueckon popme pakTUIeCKuX 0OIECTBEHHBIX OTHOIICHHM.

MarepuanbHoe CcOJEep’)KaHUe TMPABOOTHOIIEHUS — 3TO TO (HAKTHUYECKOE
MOBEJICHUE, KOTOPOE YIPaBOMOYEHHBIM MOXKET, a MPaBOOOS3aHHBIA JOJIKEH
coBepmuTh» [Anekcees, c. 112].

ABTOp paccmaTpuBaeT MaTepUaIbHOE M IOPUAMYECKOE COJEpIKAHHE
MPABOOTHOIIEHUSI KaK «Pa3JIMYHbIE CTOPOHBI WU CTaAWMU (COCTOSIHUSA) €AMHOTO
COZIepKaHMs, OJHA U3 KOTOPHIX BBICTYMaeT B BHJIE BO3MOXKHOCTH U
HEoOXOoauMOCTH  (IOpUIMYECKOE  COJep)KaHue), a JApyrais — B BHJE
JEWCTBUTEIBLHOCTH (MaTEPUATILHOE COICPIKAHUE).

C.C. AlekceeB NOpUXOIUT K BBIBOAY, YTO MATEPUAIBHOE COICPIKAHUE
«TPEJCTABISET coOoi peanu3anuio IOPUIUYECKOTO COJICp>KaHUS
MIPaBOOTHOIIICHUS, BOILJIONICHNUE B JKU3HB, B (DAKTUYECKOE TMOBEICHUE TOW MEpHI,
KOTOpasi OIpezesieHa CYObEKTUBHBIM IMPAaBOM U IOPUIUYECKON O00S3aHHOCTHIOY

[Anekcees, c. 136].
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Conepxanue IPAXKIaHCKUX MIPOLIECCYATBHBIX IIPAaBOOTHOILIEHU I
COCTaBJISIIOT MpPOLIECCyalbHbIe MpaBa U OO0S3aHHOCTU €r0 CyOBEKTOB, KOTOpHIC
peanu3yroTCsa UMH IO MEPE IBUKEHUS MPOLECCA.

Bce yyacTHUKH CyAONpPOM3BOACTBA MO KOHKPETHOMY TPaXAAHCKOMY €Ty
SBIAIOTCA  CyOBEKTAMH TPaXAAHCKUX MPOIECCYalTbHBIX MPABOOTHOIICHUIH,
BO3HUKIIHNX B CBA3U C €r0 PacCCMOTPEHUEM. B 3aBUCHMMOCTH OT TOro, Ha Kakou
CTOpPOHE MPABOOTHOIICHHS BBICTYIMAIOT 3TU CYOBEKTHI, MX MOXKHO pa3JeiuTh Ha
nBe rpynmnsl: 1) cyn (KomiernaabHbld WM €IUHOJUYHBIN); 2) UHbIE yYaCTHUKU
nporecca (J1ua, y4acTBYIOIIUE B JIJIe, U JIULA, COJECUCTBYIOIINE OCYIIECTBICHHUIO
paBoOCYAus).

Cyn — »9T0 pemanmuid W ONpelessIIomMui  CyOBeKT TIpa)kIaHCKHUX
IpolecCyalbHBIX NPABOOTHOIICHWI. Bce ydacTHUKM Tmpoliecca COBEpHIAOT
npoleccyanbHble IEUCTBUS MOJA e€ro KoHTposieM. CyObeKTamH MpoleccyalbHbIX
IIPaBOOTHOLIEHUI SIBJIAIOTCS CyZAbl IIEPBOM M BTOPOM MHCTAHUMM, a TAKXKE CYyJBI,
nepecMaTpHUBalOLIUE Jieia B MOPSIIKE HAA30pa.

JIvia, ydacTByIoIIMe B jelie, 3aHUMAIOT 0CO00€ MOJIOKEHUE CPeH IPYrux
YYaCTHHKOB TPaXXIaHCKUX NPOLECCYyalbHBbIX OTHOWIEHHH. HMX pesTenbHOCTH
aKTUBHO BIUSE€T HA XOJA U PAa3BUTHE TPAKIAHCKUX IMPOLECCYyaTbHBIX
IIPAaBOOTHOIIEHUI, BO3HUKHOBEHHE, HM3MEHEHHE M TNPEKpPAILCHHUE MpPOLECCa.
Cornacno ct. 34 I'TIK P® nuiiamu, y4acTBYIOIIMMU B JIEJIE, SBISIOTCS CTOPOHBI,
TPEThHU JINLA, TPOKYPOP, JINIA, OOpallalolUecs B Cy 3a 3allUTOoM Mpas, CBOOO U
3aKOHHBIX MHTEPECOB JIPYTUX JIMILI, 3asBUTEIN U APYTHE 3aMHTEPECOBAHHBIC JIMLA
o JieJaM 0co0Ooro MpOM3BOJCTBA M MO J€jaM, BO3HUKAIOMIMM M3 MyOJMYHBIX
ITPaBOOTHOIIIEHUH.

Jlnma, CcoIeNCTBYIONIME OCYIIECTBICHUIO IPABOCYIUS — OTO CBUICTEIIH,
AKCIIEPTHI, CHEIUANIKUCTHI, IEPEBOAUYMKHN U mpeacTtaButenud. OHU NpUBIIEKAIOTCA B
npouecc JUisl  OKa3aHUs COJNEWCTBUS MPABWIBHOMY M CBOEBPEMEHHOMY
pacCMOTpEeHHMIO M paspeuieHuto jena. OHU  Takke SBISIOTCS CyObEeKTaMu
IFPAKJIAHCKUX IPOLECCYATbHBIX MPAaBOOTHOLIECHUW, HAJEJIEHbl OINpPEAEICHHBIMU

npoucCCyajibHbIMM  IIpaBaMU U O6H33HHOCT$[MI/I, HO B OTIWM4YHUEC OT JIHI,
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YYaCTBYIOIIMX B JI€J€, IOPUIMYECKON 3aMHTEPECOBAHHOCTH B MCXOJE Jela He
UMEIOT.

Korna peubp uaer o coiepaHUM MPOLIECCYAIbHBIX OTHOUIEHHH MEXIY
CYyJIOM M CyA€OHBIM NIPEICTABUTENIEM, TO B OOJBUIMHCTBE CBOEM AKLEHTHUPYETCS
BHUMaHHE Ha TIpaBaX U OO0M3aHHOCTAX CyaeOHoro mpexactaButens. Ho
IOPUIMYECKUM COJIEP)KAHUEM STUX MPABOOTHOILLEHUH SIBJSIIOTCS HE TOJBKO MpaBa
U O0S3aHHOCTU CYJE0HOro MpEACTaBUTENS, HO W MpaBa U OOA3aHHOCTH CyJla
(cynpn).

[IpaBa u 00s3aHHOCTH cyna (Cyapu) MOJPOOHO M3JI0KEHBI B CIELMATIBHBIX
MHCTUTYTAX FPAKIAHCKOIO MPOLECCYATbHOTO MpaBa (BO30yKIEHHE IPakIaHCKOTO
Jiena, MOJArOTOBKA TIPaXKAAHCKUX el K CylneOHOMY pa3OoMpaTesbCcTBY U Ap.).
PaccMoTpum 3TOT Bompoc 0oJiee AeTabHO.

Cyn, peanu3ys TpenoCTaBIEHHbIE €My IIpolieccyalbHble IpaBa U
00513aHHOCTH B TMPOLIECCE PACCMOTPEHHUs CIOpa MO CYIIECTBY JOJDKEH OBITh
OecrnpucTpacTHbIM, T.€. CBOOOJHBIM OT YbEro-au00 BIUSHUSA, MNPUBEPKEHHOCTH
OJTHOM U3 CTOPOH, BIUSHUS OOIIECTBEHHOTO MHEHMSI U JP.

CynbsiM Ha IPOTSHKEHUH BCErO MEPUOAA CITyKObI HAJUIEKUT MOJAEPKUBATh
BBICOKUI YPOBEHb COOCTBEHHOM KBaJIM(PHUKALIMU, HEOOXOAUMBIN ISl HAIJIEKAIIETO
UCIIOJTHEHUST 00s3aHHOCTEH 10 OTHPABICHUIO MPABOCYAUS U 3alIMTHI IpaB
rpakaaH U uX 00beTMHEHUH.

Cyzaps B mpouecce HOPUCIUKIMOHHON JESITEIIBHOCTH, HEMOCPEIACTBEHHO
CBS3aHHOW C peaju3alueil MpoIecCyalbHbIX MpaB U OO0SI3aHHOCTEH JTOHKEH
HPOSIBJISITH  TEPIIEHUE, BEXKJIMBOCTh M TAKTUYHOCTH IO OTHOIICHUIO K JIUIAM,
YUYacTBYIOIIMM B Jiejie, a paBHO BCEMH MHBIMHU JIMIIAMH, C KOTOPBIMH OH OOIIaeTcs
IIPU UCTIOJTHEHUU CIIYKEOHBIX 00s3aHHOCTEH.

B nurepatype npencrasieHa ciaeayromas Kiaccudukanus mporeccyanbHbIX
npaB cyaei ans uesneil popmupoBaHusi 6oJiee HEIOCTHOTO U MOCIEI0BATEIbHOTO
NOHMMAaHHU JaHHOT'O BOIpOca!

1) mpouieccyanbHbIe TIpaBa CyJiei, HallpaBJIeHHbIE HA MPOBEPKY TpeOOBaHUI

CTOPOH CIIOPHOI'O IMPAaBOOTHOMICHUA, IMOCPCACTBOM BOCIIPHATHA WM OLCHKH BCCX
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MaTepHUaioB, UMEIOIINX 3HAYEHUE ISl IPABUIIBHOTO PACCMOTPEHUS U pa3pelieHus
nena mo cymectBy. K 3Toil kaTeropuu mpaB OTHOCATCA: MPABO CyJa IMOJIy4aTh
OOBSCHEHHUSI CTOPOH, OCMAaTpUBaTh U  HEMOCPEJICTBEHHO BOCIHPUHUMATh
JI0Ka3aTeNbCTBA M0 JIeTy, Ha3HAYaTh pa3IudHbIe CyAeOHbIe KCIIEPTU3bI, BHIHOCUTD
3aKOHHOE, 000CHOBAHHOE U CIIPaBEAJIMBOE PEIICHHUE;

2) mpolieccyalibHbIC TPaBa, MPEI0CTABICHHBIC CYAY IS IeJIeH YIpaBICHHUS
XOJIOM CyJIeOHOro pa30oMpaTenbCcTBa, BKIOYAs MPaBO NPUHUMATh MEpbI
CaHKIIMOHHOTO XapaKTepa;

3) wuHBIE TIpollecCyalibHBIE TIpaBa, HEMOCPEACTBEHHO CBS3aHHBIE C
MPaBONPUMEHHUTEILHON FOPUCIUKITMOHHON EATEIbHOCTRIO Cy/la, @ MMEHHO TIPaBo
Cylla HamNpaBJSATh HCIOJIHUTENbHbIE JTIOKYMEHTHI B OpraHbl MPUHYIUTEIHLHOTO
UCTIONTHEHHSI, OMPENENATh pa3Mep CyAeOHBIX H3IEPKEK, HCIOIHITH CyAeOHBIC
MOPYYCHUS MHBIX CYJIOB.

Peanuzanus 3amau cyia mo OTHPABICHUIO MPABOCYIUsI 00ECIEUMBACTCS HE
TOJIBKO TIOCPEACTBOM MPETOCTABICHHS CYIbSIM MPOIECCYATbHBIX MPaB, HO M MyTEM
BO3JIOKCHHMSI HAa HHUX 3aKOHOJATENIIbHO YCTAHOBJIEHHBIX IPOIECCYaTbHBIX
00513aHHOCTEH, a UMEHHO:

1) 00s13aHHOCTH CyJa CTPOrO0 W HEYKOCHHUTEJIBHO MCHOJHSITH TPEeOOBAHUS
JEHUCTBYIONIUX BHYTPUTOCYJAPCTBEHHBIX W  MEXKIYHAPOIAHBIX HOPMATHBHO-
MIPaBOBBIX AKTOB;

2) o00s13aHHOCTH OOecreynBaTh 3alIUTy TpaB, CBOOOJ U 3aKOHHBIX
WHTEPECOB TPakJAaH M UX OOBCAUHEHHH, NYyOIMYHBIX (OOIIECTBEHHBIX U
rOCyIapCTBCHHBIX ) HHTEPECOB;

3) o00s3aHHOCTH OPTaHMU30BBIBATH paAOOTy Ccylda H MPOIECCYaTbHYIO
JESTENIBHOCTh 10  HEMOCPEACTBEHHOMY  PAacCMOTPEHHUI0 U pa3pelieHUto
KOHKPETHBIX CIIOPOB;

4)  00s13aHHOCTh  PYKOBOJICTBOBAaTHCSA B  CBOEH  IOPUCAMKIIMOHHOM
NEATEIbHOCTH MCKIIOYUTENbHO TpeboBanusiMu Kouctutymuun PO u  uHBIX

HOPMATUBHO-IIPABOBLIX dKTOB, n30erast BHEIIHETO BOBI[GﬁCTBH?[.



27

K mnpoueccyaibHbIM 0053aHHOCTSIM CyZI€l, B TOM YHCIJIE CBSI3AHHBIM C
HEOOXOJMMMOCTBIO 00eCIeueHnsT WX HE3aBUCUMOCTH U OeCHpHUCTPACTHOCTH,
CJIEIyeT BBIJCIUTh TaKue 00sS3aHHOCTU KaK HE 3aMEllaTh WHbIE TOCYapCTBEHHBIC
JIOJDKHOCTH, HE 3aHUMATBhCS NPEAIPUHUMATEIIBCKOW ACSATEIbHOCTHIO, HE HMETH
MHOCTPAHHOE TPAXKIAHCTBO.

O mpaBax cyaeOHoro npeacraBuress ropopurca B O6mieit yactu I'TIK PO
(6onee mompoOHO ATOT BOMPOC paccMOTpeH B TiaBe 2, m. 2.2. «IIpormeccyansHoe

ITOJIOXKCHHUC cy,ue6H0r0 MMpCACTAaBUTCIIA U CT'O HOJIHOMOLII/IH»).
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T'JIABA 2. CYBBEKTHBIN COCTAB CYJEBHOI'O ITPEJCTABUTEILCTBA

2.1. KPYT JIWL, KOTOPBIE MOT'YT BbITh IIPEJICTABUTEJISIMU B
IPAXKIAHCKOM CVJIOTIPOM3BO/JICTBE

Yacto rpaxaaHe TMpu BEACHUM CYIACOHBIX JIeN JKENAloT MOJYYHTh
KBAJIM(UIIMPOBAHHYIO IOPUINYECKYIO TIOMOIIb M HAMPAaBISAIOT B MPOLECC APYTUX
JUIl B KA4yeCTBE CBOMX IMPEACTABUTENEH, JAENerupys UM COOTBETCTBYIOIIME
NOJHOMOYMS. Y4acTHe B JeJie JIML, UMEIOUIMX OPUAUYECKYIO0 IOATOTOBKY,
JIOJKHO 00Jieryath paboTy CcyJia U CIOCOOCTBOBATh YCHENTHOMY OCYIIECTBICHUIO
IPaBOCY U

CyneOHbIe TpENCTAaBUTENH BEIYT MPOIIECC, COBEPIIAIOT MPOIECCYyaIbHBIE
JIEHCTBHUS OT UMEHHU U B MHTEPECax MPeICTaBIsAEMbIX (TpakIaH WIH FIOPUIUIECKIX
JIUIT).

CyneOHblli  MpEACTaBUTENb, UCIHOJHSS B Cylde [OPYYEHUE CBOETO
JIOBEPUTEIIS, TOJKEH CBOEH NIEATEIbHOCTHIO CIIOCOOCTBOBATH Pa3pelICHUIO 3a]ad
IPa)XIaHCKOIO CyAOnpou3BoACTBa. llpu 3TOM OH mpecienyeT IOOCTUXKEHHE B
KayecTBE OCHOBHOW IIEJIM CBOCH JEATENIBHOCTH 3allUTy HapYyIIEHHBIX WU
OCIapUBaEMbIX IpaB, CBOOOJ M 3aKOHHBIX HHTEPECOB CBOErO JIOBEPUTEIIS.
[IpencraBuTens  Takke JOMKEH  OKa3blBaTh  IOMOIIb  JOBEPUTENIO B
OCYILIECTBJICHUH TMPEAOCTaBICHHBIX €My MpPOLECCYalbHbIX MPaB W HCHOJHEHUH
BO3JIO’KEHHBIX HA HETO MPOLECCYaIbHbIX 00S3aHHOCTEM.

CyneOHoe MpeACTaBUTETHCTBO HEOOXOAMMO IS 3alUTHI TpaB, CBOOOI
3aKOHHBIX UHTEPECOB IPakK/IaH.

B cyneOHOI mpakTHKe WHCTUTYT CyIeOHOTO MPEACTAaBUTEIHCTBA MOTYUHII
mmpokoe npumeHerne. Cyae0Hoe MPeaCTaBUTEIBCTBO B IPAXKAAHCKOM Ipoliecce B
OCHOBHOM OCYUIECTBJIECTCS aBOKATYPOU.

AJIBOKATOM SIBJSIETCS JIMIO, TOJy4YMBIlEe B yCTaHOBIEHHOM DenepaabHOM
3aKOHOM TIOpSiIKE CTaTyC aJBOKaTa M TPaBO OCYIIECTBISATH aJBOKATCKYIO

ACATCIBHOCTD. AI[BOKEIT ABJIACTCA HC3aBUCHMbIM COBCTHUKOM II0 IIPaBOBBIM
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BolpocaM. AJIBOKaT HE BIpPaBe 3aHUMATbCS  APYrol  OIIauMBaeMou
NEATENIBHOCTBIO, 33 MCKIIOYEHUEM HAy4HOM, IIPENOJaBaTEeIbCKOM MW HWHOU
TBOPYECKOW [IEATENIBHOCTH, a TaKXKe MOXET pPYKOBOJIWUTH aJIBOKATCKUMU
00pa3oBaHMUSIMH M pabOTaTh B HUX HAa BBIOOPHBIX JTOJDKHOCTAX (MPE3UICHT, YJIeH
PEBU3HMOHHON KOMUCCUH U T.J.).

Craryc anaBokata B Poccuiickoit denepanuu BropaBe MpUOOPECTH JIUIIO,
KOTOPOE€ HMMEET BBICHIEE IOPHINYECKOE OOpa30BaHHE, MOJYYEHHOE B HMMEIOLIEM
rOCY/IJapCTBEHHYIO AaKKpPEAMTALMI0 O0pa30BATEIbHOM YUYPEXKACHUU BBICHIETO
npodeccCuoHanbHOro 00pa3oBaHUs, JUOO YYEHYIO CTENEeHb [0 HOPUIUYECKON
CHEUATbHOCTA. YKA3aHHOE JIMLIO TaKXKe JAODKHO HMMETh CTaX padOThl 10
IOPUIMYECKOM CIEeMaibHOCTH HE MEHEE ABYX JIET JHOO0 MPOWTHU CTaXKUPOBKY B
aJIBOKaTCKOM 00pa30BaHMM OT OJIHOTO T'0Jia A0 ABYX JIET.

He BmpaBe mnpereHgoBaTh Ha MpUOOpPETEHUE CTaTyca ajJBoOKara H
OCYLIECTBJIICHUE aIBOKATCKOM €SI TEIIbHOCTH JINLA:

1) mpu3HaHHBIE HEACECTIOCOOHBIMA WJIM OTPAaHUYCHHO JCECIIOCOOHBIMH B

YCTaHOBJICHHOM 3aKOHOAATEILCTBOM Poccuiickon denepanuu nopsijake;

2) MMEIONIME HEMOTAlICHHYI0 WM HECHATYI CyIUMOCTh 32 COBEPILICHHE

YMBIIIJIEHHOTO IPECTYIUICHUS.

Pemenne o mpucBoeHuu cratyca ajJiBoKaTa MPUHUMAET KBaTU(UKAIIMOHHAS
KOMHUCCHS aJBOKAaTCKOW manatbl cyobekTa Poccuiickoit deaepannn nociie ciavu
JULOM, IPETEHIYOIUM Ha nmpuoOpeTeHne craryca aJBOKarTa,
KBATM(PUKAIIMOHHOTO IK3aMeHa.

Craryc agBoKaTa MpUCBAaMBAETCS MPETEHACHTY Ha HEONPEIEIECHHBIN CPOK U
HE OIpaHWYMBAETCA OINPEACIICHHBIM BO3pacToM ajBokata. IIperenneHr, ycneniHo
CHABIIMKM KBAIM(PUKALMOHHBIA HSK3aMEH, MPUHOCUT NPUCITY CIEAYIOIIEro
COJZIEpKaHHUS:

«Topoicecmeenno  KIAHYCb  4ecCmHO U 00OPOCOBECMHO — UCHOIHAMDb
00513aHHOCMU A0BOKAMA, 3AWULAMb NPAsa, c80000bl U UHMeEpecbl 0o8epumeltel,
pykosoocmeysce Koncmumyyueii Poccuiickou @edepayuu, 3aKOHOM U KOOEKCOM

npogeccuoHanbHoU IMUKU A080KAMAY.
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Co nHS NpUHATHS TPUCITH MPETEHICHT NOJy4YaeT CTaTyCc ajBoKara u
CTaHOBUTCS WICHOM aJIBOKATCKOM MAJIATHI.

AJIBOKaT BIIPaBE OCYUIECTBIIATh AJBOKATCKYIO JEATEIIBHOCTh Ha BCEU
tepputopun  Poccuiickoit ®enepauum 0e3 Kakoro-auOo0 JAOMOTHUTEIBHOIO
paspeneHus.

JIOCTYyITHOCTh CyA€OHOr0 MPEICTaBUTENIbCTBA OOECIEUMBACTCS IIUPOKOM
CEThIO IOPUJIMUECKUX KOHCYJbTAlMl B TOPOAaX, 001acTAX U palOHHBIX LIEHTPaXx,
OKa3aHUEM IOPUIANYECKON NOMOIIM II0 TBEPIOW HEBBICOKOW TaKCE, KOTOpask He
MOXXET CIIYXHUTh TMPENITCTBUEM i OOpalleHHs] TpakKJaH W OpraHu3aiuil B
aJBOKATYpy 3a KBaTU(PUIMPOBAHHOW HOPUAMYECKON Momolplo. Kpome toro, mno
HEKOTOPBIM KaTeropusiM Jen (HarpuMmep, MO HCKaM O BO3MEIIEHWU Bpena,
MPUYMHEHHOTO YBEYHEM Ha IMPOM3BOJACTBE, MO AJTUMEHTHBIM JI€JIaM) aJBOKATHI
OCYIIECTBIISIIOT CyZeOHOE MPEICTaBUTENLCTBO OECILIATHO.

AJIBOKaT-IPpEACTABUTENIb ~ OCYIIECTBISIET  IPa)kKAaHCKO-MPOLECCYATbHYIO
JIEATEIIbHOCTh KaK MPO(ECCHOHANBHBIN IOPUCT, OOJAJAIOIIUN  JOCTATOUYHBIMU
3HAHMSIMU M OINBITOM [IJIi  TOro, 4YTOOBI CO 3HAHUEM Jiella, YMEJIo W
KBATM(PUIIUPOBAHHO, Ha MPOQPECCHOHATILHOW OCHOBE BBIMOJHUTH  3a/lauH,
BO3JI0’)KEHHBIC Ha HErO0 3aKOHOM M JIOBEPUTEIIEM; OTUYETIMBO 3HAET CBOU POJIEBBIC
GyHKIUMA TIPEACTaBUTENS B TPAXKIAHCKOM MPOIECcCe BOOOIIE U MO KOHKPETHOMY
rPOKIAaHCKOMY  JIely B  YacTHOCTH; O0O0JIalaeT  MIHUPOKUM  apCEHAIOM
MPETYCMOTPEHHBIX 3aKOHOM MeEp, CpPEACTB U CIOCOOOB BBIMOJHEHUS CBOUX
MPOILIECCYATbHBIX  3aad W NPOPECCHOHAIBHBIX  O0S3aHHOCTEH;  XOPOIIIO
nHQOpMHUpPOBAaH O BHUJIAX U pa3Mepax CBOEH OTBETCTBEHHOCTH 3a KayecTBO,
CBOECBPEMEHHOCTh U 7(h(HEKTUBHOCTh TMPOIECCYaTbHON  JIEATETLHOCTH 10
MOPYYEHUIO CTOPOHBI, TPETHUX JIMII B TPAXKIAHCKOM IIPOIECCE.

Bce nepeuncieHnbie U MHBIE OCOOCHHOCTH TPOIIECCyalbHON JIeATeIbHOCTU
aJBOKATA-MPEJICTABUTENSL B T'PAXIAHCKOM CYJIOIMPOU3BOJICTBE OTPAXEHBI KAaK B
3aKoHOAaTeNbCTBE 00 anBokaTtype, Tak U B ' TIK Poccutickoit deaeparuu. B cBs3u
C 3TUM cleAyeT oOpaTUTh BHUMAaHHE Ha TO, YTO POCCHUHCKOE 3aKOHOJATEIhCTBO

JJa€T OTBET Ha BOMPOC O TOM, KTO €CTh aJBOKAaT. «AJIBOKATOM SIBISIETCS JIMUILO,
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IOJyYUBIIEE B YCTAaHOBJIEHHOM HacTosmuM @DenepalbHbIM 3aKOHOM HOpSAKe
CTaTyC aJBOKaTa 1 MPaBO OCYIIECTBIIATH aIBOKATCKYIO J€ATEIbHOCThY, - TIACHUT Y.
1 ct. 2 3akoHa 00 aJABOKATCKOW AESITENBHOCTU M agBOKaType. B naHHoOil HOpMme
3aKpeIyIeHbl JIBa BaXXHBIX TpeOOBaHUS, CBS3aHHBIX C JIMYHOCTBIO U
npo¢eCCHOHATU3MOM aIBOKATA.

C onHOM CTOpOHBI, OH JOJDKEH OBITh MpodeccrnoHallbHO 00pa3oBaH,
MOJITOTOBJICH K BBITIOJHEHHUIO CBOMX ITyOJMYHO-TIPABOBBIX POJICH, B TOM YHUCIIE U
TAaKOW, KaK IPEJCTABUTEIBCTBO B TPAXAAHCKOM cynomnpousBoactse. C apyrou
CTOPOHBI, JaHHOE€ OOCTOSITENILCTBO IMO3BOJIAET COOTBETCTBYIOUIEMY  JIILY
IpUOOpECTH CTaTyC aJBOKaTa, MAAIOIIMKA IPaBO OCYIIECTBIATh aJBOKATCKYIO
JEATEIBbHOCTh IO TPaXIAaHCKUM JenaM. B COBOKYIHOCTM paccMaTpuBacMble
JUYHOCTHBIE W MNPO(PECCHOHANBbHBIE KAayeCTBa BBIACISIOT aJBOKATa W3 Cpebl
CyOBEKTOB, IO 3aKOHY MMEIOLIUX MPABO OBITh MPEACTABUTEISIMU CTOPOH, TPETHUX
JIML B TPAXAAHCKOM IIpoLiecce.

M eme ogHO BaXXHOE KadecTBO, OTIMYAIOLIEE aJBOKaTa OT HHBIX JIUL,
KOTOPBIM 3aKOH IPEJOCTABIISIET BO3MOXHOCTh OCYIIECTBIATh NPEICTaBUTEIbCTBO:
a/IBOKAT SBJIIETCS HE3aBHCHMBIM COBETHHKOM IO MPaBOBBIM BompocaM (4.l ct. 2
3akoHa 00 aABOKAaTCKOM AEATENBHOCTU U aIBOKaType). be3 mpeyBenuyeHus: MoOKHO
CKa3aThb, YTO OOJIbIIIE BCEro 3Ta MyOJIMYHO-TIPaBOBasi PoJib aJBOKAaTa BIMCHIBAETCS
B €0 JeATEIbHOCTh MO TPAXKIAHCKUM JI€JaM, TJi€ OH 3aBUCUT OT JOBEPUTEIS Kak
€ro NpoLEecCyalIbHbIN PEICTABUTEND, HO COXPAHSAET MOJIHYIO HE3aBUCUMOCTh KaK
COBETHUK CTOpPOHBI, TPETHEro JIMIA IO MpPaBOBbIM Bompocam. B gaHHOM
OTHOUIEHUU aJBOKAT-TIPEACTaBUTEIb JEHCTBYET IO CBOEMY BHYTPEHHEMY
yOeXAeHHI0, B COOTBETCTBUU C 3aKOHOM, MPHUHIMIIAMA U HOPMamH aJBOKATCKOU
ATUKHU.

CnenoBatenbHO, aIBOKAT BOBCE HE MOCIIYIIHOE U IIOKOPHOE OpYyIHE B pyKax
JIOBEPUTEIIS, @ HE3aBUCHUMBIN CYOBEKT Ipa’KIaHCKOTO MpOIEcca, €Clu pedb UAET O
IPaBOBbIX Bompocax. Takum o0pa3oM, 3aKOH YCHJIMBAeT IyOJIMYHO-IIPaBOBOU
XapakTep NeATEIbHOCTH aJIBOKaTa, BBIIEISET €ro Mpo(ecCHOHANBHYIO PpOJib.

AI[BOKaTCKaH ACATCIIbHOCTb, KaK CKa3aHO B 3adaKOHC, OCYHICCTBJIACTCA Ha
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npodeccruonanbHoit ocHoBe (4.1 cT. 1 3akoHa 00 aIBOKATCKOM NEATEIbHOCTH U
aZBoOKaType).

B name Bpemsi BCTpeuaeTcss MHOXKECTBO IPUMEPOB OTBETCTBEHHOM PabOThI
aJIBOKATOB, KOTOPBIE TBEPJIO M YBEPEHHO 3alUIIATIN HAPYILICHHBIC MPaBa IPak/IaH.

Ansokar EpmoB C.B. mobuiics OTMEHBI HE3aKOHHOTO PEIIEHUS MO JIeTy O
B3bICKAHUM JEHEXKHBIX CpPEICTB CO CBOETO JOBEPUTENS, B PE3YJIbTaTE YErO
He3akoHHOe pemieHne KupoBckoro ropoxackoro cyma JIeHMHrpaackoil obiactu
OBLJIO OTMEHEHO, JOBEpPUTETh OCBOOOXKIEH OT BBIIUIATHI JICHET MO MOJJIEIbHOM
pacrniucke, Oosee TOro ObUI CHST apecT C 3€MEJIbHOTO YYacTKa JOBEPHUTEIS.
MoIlieHHUKH HE CMOTJIM peajlu30BaTh CBOU HAMEPEHUsI IO MPUOOPETCHUIO
3€MEIBHOTO Y4acTKA.

AnBokat Uepkosa M.B. momoria BeMrpaTh €710 OJHOW JEBYIIKE, KOTOpas
pelmia BRIPOBHSTE 3yObl M 00paTHIIaCh B KPYITHYIO IITUPOKO U3BECTHYIO KIMHUKY
CTOMATOJIOTUH, 3aKIi4WiIa Joropop 00 okaszanuu yciayr. Cmycts 20 mecsies
Bpay, KOTOPBII CTaBUJI OpEeKeThl 3TOW JAEBYLIKE, MOKUHYJ cTpaHy. Eil mpuuuiocs
NpUOETHYTh K TMOMOIIM JIPYTUM CIEIUATNCTaM, HO B MTOI'E€ BMECTO KPACHBBIX
3yOOB TIOSIBUJICSL apTPUT CYCTaBa YENIIOCTH U JPYrue MPOoOJIeMbI CO 370POBHEM.
PemienneM  MBITHMIIMHCKOTO  TOPOJCKOTO  CyJa  HMCKOBble  TpeOOBaHUs
YAOBJIETBOPEHBI B YacCTHU PACTOPKEHUSI JOrOBOPA, B3BICKAHUS C MEIMIIMHCKOM
Kmuauku 504 380 pyO., B T.4.: 270'088 pyO., BHIIUIAUEHHBIX 32 HE3aBEPILICHHOE U
HEKAUYEeCTBEHHOE  OPTOJOHTHYECKOE  JIeYeHWE,  YOBITKOB  (OIUIAY€HHOE
KOPPEKTUPYIOIee W MOBTOpHOE JiedeHue) B pazmepe 134'292 py0., HeycToiiku B
pazmepe 50'000 py6. 3a HapylieHHE CPOKOB OKa3aHUU YCIyTH, KOMIIEHCAIUU
MopasibHOTO Bpea B pazmepe 50'000 py6. A Takke MOCTaHOBUIIM B3bICKATH MITpad
B 010/KeT MBITUIIIMHCKOTO MYHUIIMTIIAIBHOTO paiioHa B pasmepe 160'044 py0. B
CBSI3U C HEHCIOJHEHUEM JOCYACOHON MPETEH3UN MALUEHTA.

Takum 006pazom, 3amuinas mpaBa CBOMX JOBEPUTEIICH, peasiu3ys TEM CaMbIM
npoecCHOHANbHYIO0 (PYHKIMIO, aJBOKATHI-NPEICTABUTEIN COACHCTBYIOT 3alllUTE
IpaB YeJIOBEKa M OCHOBHBIX CBOOOI, MPU3HAHHBIX HE3aBUCUMO U TOOPOCOBECTHO B

COOTBETCTBHUH C 3aKOHOM M HOpPMaMU KOPIOPATUBHOM ITHKHU.
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ITockonbKy cyneOHOE MpEeACTaBUTEIBCTBO MMEET CYIIECTBEHHOE 3HAUYCHUE
Juist 00ecreYeHns 3allUThl NMPaB M 3aKOHHBIX MHTEPECOB TPa)XAaH, YUPEKIACHUMH,
IPEANPUATAA U OPraHHU3alUi, POCCUICKOE 3aKOHOAATEIbCTBO HE OTPAaHUYMBACT
Kpyra MpeACTaBUTENEH JMIIb OJHMMM aJIBOKaTaMH, a YCTaHaBIMBAET BeECbMa
HMIMPOKUH KPYT JUIL, KOTOPHIE MOTYT OBITh CYZ€OHBIMU MPEACTABUTEISMHU.

[IpencraButeneMm B cyae MOXKET ObITh J1000€ J€ecrocoOHOE JIMIIO,
UMeIolIee HaIeKalMM 00pa3oM OoQOpMIICHHBIE MOJHOMOYHUSI Ha BEACHUE Jela
(ct. 49 I'TIK).

JInnamu, Ha KOTOPBIX BO3JIAra€TCsl 3alllUTa W IPEICTABUTENIBCTBO IPAB U
MHTEPECOB HECOBEPILICHHOJETHUX JETel, B NEPBYIO OYEpEeIb, SBISIOTCA HX
ponutenu. PoauTenu HECOBEPIICHHOJETHUX KaK €CTECTBEHHBIE ONEKYHBI WIIN
MOMNEYNUTENN peOEHKA SABISIIOTCA UX 3aKOHHBIMH MPEACTABUTEISIMU B CHUITY OJIHOTO
JUIIb (pakTa pojcTBa 0€3 0co00ro Ha3HAUYEHHUS.

Ecin pebeHOK pOXIAEH B 3aperucTpUpPOBAHHOM Opake, TO IPaBo
MPEICTABUTENBCTBA OT UMEHU W B 3alIUTy MHTEPECOB peOEHKAa B paBHOM Mepe
npenocTaBiieH0 00ouM poautensM. [lpu aTom cienyer uMeTh B BUIY, YTO MaTh
SBJIIETCSL 3aKOHHBIM IIPEJICTABUTENIEM peOEHKa BO BCEX ClIydasX, MOCKOJIbBKY B
OTHOUIEHMM MaTepu M €€ JeTedl OCHOBaHMEM BO3HMKHOBEHHUS IPABOBBIX
OTHOILIEHUN MaTEpUHCTBA SBJIAETCS JACUCTBUTEIBHOE MPOUCXOXKIEHUE peOCHKA OT
JAaHHON MaTepu (KpOBHOE pOJACTBO) HE3aBUCUMO OT CEMEWHOI0 MOJIOKEHUS
MaTepH.

B kauecTtBe OCHOBaHMI BO3HUKHOBEHUS MPABOBBIX OTHOIIEHUW OTIIOBCTBA
[Tocranosnenne Ilmenyma BepxoBHoro Cyma P® ot 16 mas 2017r. Ne 16 «O
IPUMEHEHUN CYJaMU 3aKOHOJATENbCTBA MPHU PACCMOTPEHUHU JAEJ, CBA3AHHBIX C
YCTAaHOBJICHHEM TMPOUCXOXKACHUS [€Tei» MPU3HAET KPOBHOE POJACTBO MEXKIY
peOEHKOM M OTILOM, BO3HHUKIIEE B 3aperMCTPUPOBAHHOM C MaTepbio peOeHKa
Opake, W HCKIIOYaeT BO3MOXKHOCTb YCTAHOBJICHHS TPABOBBIX OTHOIIEHHI
OTLIOBCTBA, OCHOBAHHOTO Ha KPOBHOM pOJCTBE, NP OTCYTCTBHM Opaka MExXIy

pPOANTCIIAMMU. HOBTOMY OTCII SABJSICTCA 3aKOHHBIM IIPEACTABUTCIICM pe6eHKa JIMITb
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B Clly4ae pOXKJEHUs peOeHKa B 3aperucTpUpOBAHHOM Opake (WM MNpU3HAHUS
pebeHKa CBOMM TIPH IMOCTIEAYIONIEM BCTYIIJICHUU B Opak ¢ MaTephio peOeHKa).

Pazbepem Oonee geTadpbHO BONPOC 00 OCYIIECTBICHUU CYIeOHOTO
IIPEICTABUTENIBCTBA UHTEPECOB CBOEr0 peOEHKa HECOBEPLIEHHOJIETHENW MaTEephIO.
Bonpoc 3TOT HEOJHOKpPAaTHO TMOJHUMAJCA B IOPUIAYECKOM JIATEPATYPE.
[IpencraBnsieTcss mpaBuiIbHOM TOukoM 3peHwusi, BbickazaHHas K.K. AnanbeBoW,
0.X. Poxernko#, moyararomuyx, 4TO HECOBEPIICHHOJCTHSAS MaTh JIOJDKHA OBIThH
MpU3HaHa 00JIafaroIIel BCe MOJTHOTON POJIMTEIBCKUX MpaB M YTO 3a HEMl Takke
JIOJDKHA OBITH MPU3HAHA MOJHAS TPaXKIAHCKO-TIpolieccyaibHas Je€CIOCOOHOCTh BO
BCEX JIeJIaX, KACAIOIIMXCS 3alllUThl €€ POAUTEIHCKUX MpaB, NMPaB U UHTEPECOB €¢
nereid. BMmecre ¢ Tem, yuuThIBasi €€ HECOBEPIIECHHOJETUE, HAIJIEHKUT YCTAHOBUTD,
YTO HApsIy C HECOBEPIIEHHOJETHEH MaTephl0 B MPOLIECCE JTODKEH Yy4acTBOBATh
OpraH ONEKH M TMOINEUUTENIbCTBA JJISI 3alUThl HE TOJBKO MpPaB U HMHTEPECOB
pebeHKa, HO U 3alIUThl PAaB U UHTEPECOB CAMOM HECOBEPILEHHOJIETHEW MaTepH.
Jannoe mpaBwio perymupyercs nm. 1 cr. 129 CK PO, a takke 1. 9
[Toctranosnennem Ilnenyma BepxoBaoro Cyna P® ot 20 anpens 2006 r. Ne 8 « O
MPUMEHEHUU CyJaMH 3aKOHOJIaTEIbCTBA MPU PACCMOTPEHUHU JIeTT 00 YCHIHOBJICHUHU
(ymouepeHuu) JAeTel» MNOpU YCHIHOBJIEHUM peOeHKa HEeCOBEPIICHHOJIETHUX
ponuTenei, He JOCTUTIIMX BO3pacTa MIECTHAIAIATH JIET, HEOOXOIUMO TaKKe
COTJIACUE MX 3aKOHHBIX MPEACTaBUTENEH, a IPU UX OTCYTCTBUU — COTJIACHE OpraHa
OMEKHU U MOINEUYUTENbCTBA.

Pactopkenne Opaka MeXIy pOIUTEISIMH M Tiepenada peOeHKa Ha
BOCIIMUTaHUE OJHOMY M3 HUX HE JIMIIAET JPYroro pOoJUTENs MpaBa OCYIIECTBISATH
3aKOHHOE TIPEJICTAaBUTEIILCTBO B MHTEPECAX CBOETO peOEHKA, MOCKOJBKY Tepenaya
pebeHKka OJHOMY W3 pOAMTENed Ha BOCIHMTAHME HE O3HA4YaeT [OJHOIO
OTCTpAHEHHUsI OT BOCIHUTaHUA peOEHKA JPYroro pOJIUTENISI W CBEICHHUS €ro
O0S3aHHOCTH JIMITh K CBOCBPEMEHHOW yIUIaTe alMMEHTOB Ha COJECpKAHUE
pebenka. B 3TomM, B 4acTHOCTH, MPOSBISETCS PABEHCTBO NPaB POJUTENECH Ha
OCYILECTBJICHUE 3aKOHHOTO TPEICTaBUTEIbLCTBA HWHTEPECOB CBOUX JETEH,

BBITCKAIOIICC N3 PABCHCTBA IIPaB MATCPHU U OTHA 11O BOCIIMTAHUIO U COACPKAHUIO
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nereid. BMecte ¢ TeM cienyer OTMETUTh, YTO, KaK MPAaBUIIO, B KAYECTBE 3AKOHHOTO
IPEACTaBUTENS PEOCHKA BBICTYNAET POAMUTEINb, HA BOCIIUTAHUN KOTOPOTO pEOEHOK
HaXOJUTCHL.

B ciydasx numieHust poauTENbCKUX MPAaB POJUTENN YTPAadyMBaIOT IIPAaBO Ha
JUYHOE BOCIHTAHHE CBOEr0 pEOEHKAa €O BCEMHU CBSI3aHHBIMU C HHM
PaBOMOYHUSMH, B TOM YHCIE TEPSIOT MPAaBO U HA OCYLIECTBICHHUE CYIEOHOTO
IPEICTaBUTENIBCTBA B HHTEPECAaxX peOeHKa.

Pomurenu, BeICTymarolmue B IPOLECCE B KA4ECTBE  3aKOHHBIX
IIPEACTABUTENIEW CBOMX HECOBEPLICHHOJIETHUX JIETEH, BIIPABE COBEPIIATH BCE TE
npoleccyanbHble IEUCTBHSI, KOTOPhIE MOIVIM Obl OCYHIECTBISATH B MPOIIECCE CaMU
JIETH, eciii Obl OHU 00JIa1aIu IPOLECCYaIbHON J1eeclIoCOOHOCThIO. Tak, poauTenu
MOTYT TPEABSABUTh MCK, HW3MEHHTh €ro OCHOBAaHHWE, OTKa3aTbCi OT HCKa,
ONpENENNUTh XapakTep M 00beM CyIeOHOW 3allMThl, 3aKIIYUTh MHPOBOE
coraieHue, 00kanoBaTh peleHue cyaa u ap.

B cootBerctBum ¢ [locranoBnenuem Ilnenyma BepxoBrnoro Cyna P® ot 14
HOs10pst 2017 1. Ne 44 « O mpakTuke TpUMEHEHUS CyJJaMU 3aKOHOJATEIbCTBA MPHU
pa3peleHuy ClOpPOB, CBA3aHHBIX C 3aIIUTON MpaB U 3aKOHHBIX UHTEPECOB peOeHKa
IIPU  HENOCPEACTBEHHOW Yrpo3€ €ro JKU3HW WU 3I0pOBBIO, a TakkKe IpHU
OTPAaHUYECHUHM WIM JIMIIEHUU POJMTEIIbCKUX IMpaB» PpPOAUTEINM HE MOTYT
OCYUIECTBJISITH CBOU IIPpaBa B MPOTUBOPEUMH C MHTepecaMu pedeHka. Poautenu He
BIIpaBe MPUYHUHATH Bpel (PU3NYECKOMY M TMCHUXHYECKOMY 3I0pPOBBIO JAETEH, HX
HPABCTBEHHOMY PAa3BUTHIO, @ CIIOCOOBI BOCHMTAHUS JIE€TEH TOJKHBI UCKIIIOYATh
IPEeHEOPEKUTENBHOE, KECTOKOE, IPy00€e, YHHUKAIOIIEE YEIOBEUECKOE JOCTOMHCTBO
oOpallieHre, OCKOpOICHUE I SKCILTyaTaluIo JeTeH.

B cuny 3akoHa, 06€3yciiOBHO, POJUTEIN UMEIOT MPEUMYIIECTBEHHOE MPaBo
nepes IpyruMu JulaMu Ha BocniuTanue cBoux gerei (m. 1 ct. 63 CK P®), Ho kak
ITIOKA3bIBAET MPAKTHUKA HEJOCTATOYHO OJHOI'O OCHOBAHUS, YTO I'PAKIAHE SBISIOTCS
POIUTENSIMA HECOBEPILEHHOJETHET0 pedeHKa, Cy/a TaKKe YUYUTHIBAeT U Jpyrue
OOCTOATENbCTBA, BIUAIOIIME HA CO3JAAHHE HOPMANbHBIX YCIOBUH JKU3HU U

BOCIIUTaHUs pedeHka, coriacHo 1. 6 [locranosnenus [Inenyma Bepxosroro Cyna
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P® ot 27 mas 1998 r. Ne 10 «O nmpuMeHEHHM CyJaMH 3aKOHOJATEILCTBA IMPHU
pa3pelleHNH CIIOPOB, CBSI3AHHBIX C BOCIIUTAHUEM JICTEI».

B ornuume ot poaurteneldl OneKyHbl M TONEUUTENH, HE SBIISIONIHECS
POAUTENSIMU HECOBEPIICHHOJIETHUX, BO BCEX JCHCTBUSIX MOJAKOHTPOJIbHBI OpraHaM
OMEKU U TOINEUUTENbCTBA, OHU MEPUOJIUYECKHU MPECTABISIIOT B OpraHbl OMEKU U
MOMEYUTENLCTBA OTYETHl O 3/I0POBbE, BOCIHUTAHUU, OOYYEHHUHM M TOJATOTOBKE
MOJOTNEYHBIX UM JIeTEeH K OOLIECTBEHHO MOJIE3HOMN AESTEILHOCTH.

OrnekyHbl SIBIIIIOTCS 3aKOHHBIMU MPEICTABUTEISIMA HECOBEPUICHHOJIETHUX
(B Bo3pacte 110 14 neT) Ha OCHOBAaHUU aIMUHUCTPATUBHOTO aKTa OPTraHOB OMEKU U
MONEYUTEIbCTBA, MOPOXKIAIOIIET0 OCOObIE MpaBa M O00S3aHHOCTH B OTHOIIECHUU
nogonedHoro. ONEKyHbl B TPaXJIaHCKOM TMPOLECCE SBISIOTCS 3aKOHHBIMU
IIPEACTABUTEISIMU HE TOJIBKO HECOBEPLIEHHOJIETHUX JETEN B Bo3pacte 10 14 jer,
HO U COBEPIICHHOJIETHUX TPaK/iaH, OOBSABJICHHBIX B YCTAHOBJICHHOM 3aKOHOM
MOPSIJIKE HEJIeeCTIOCOOHBIMU BCIIEJICTBUE AYIIEBHON OOJIE3HU WK CI1ab0yMHusl.

ITockonbky oOmeka y4pexIaeTrcss Haja JHIlaMd, He 00JaJaroluuMu
JIEECIIOCOOHOCTBIO WJIM JIMIICHHBIMUA €€, ONEKyH, JCHCTBYS OT HMMEHH H B
WHTEpecax IOJOMEYHOrO0, IMOJHOCThIO 3aMEHSeT ero B cdepe MposBICHUS
JI€eCIOCOOHOCTH, B TOM u4Hcie U B cdepe NposBICHUS MPOLECCyalbHOU
neecriocoOHocT. [loaToMy, ecnu CTOpoHa yKe IMocie Hayana pa3douparennCcTBa
Jefa B CyJe JMIIAeTCs J1€eCrOoCOOHOCTH (HampuMep, BCJIECACTBUE JTYIIEBHOTO
3a00IeBaHUSI BO3HUKAET HEOOXOIUMOCTH YUPEKIEHUS HaJ HEH OIEeKH), Cy.
o0s3aH cormacHo ab6. 2 cr. 215 T'TIK mpuocTaHOBUTH MPOU3BOJCTBO MO JACITY
BIIPE/Ib /10 BCTYIUICHHUS B MPOIIECC 3aKOHHOTO MpeacTaBUTENs. Takum 00pa3om,
BOCIIOJTHEHUE 3aKOHHBIM MPEACTAaBUTENIEM B JIMIE ONEKyHA YTPAUYEHHOW CTOPOHOM
JIEeCIIOCOOHOCTH Ja€T BO3MOXKHOCTH JUISl JAJIbHEHIIEro pa3BUTHs Iporecca —
paspelieHus jena mno CymecTBy.

[ToneuntensctBo, cormacHo cr. 145 CK PO yupexnaerca Han
HECOBEPIICHHOJIETHUMHU OT 14 10 18 5er ¥ Haja COBEPIICHHOJIETHUMH, €CIIH
MoCJIeTHNE MO0 (PU3NIECKOMY COCTOSIHHIO HE MOTYT CaMOCTOSTEIhHO 3aIlUIaTh

CBOM MpaBa.
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B OTHOLIEHMM HECOBEPIICHHOJETHUX [MOCPEACTBOM IOIMEYUTEIHCTBA
BOCIIOJIHAETCS 1754 OrpaHUYeHHAast J€ECIOCOOHOCTb, MTOCKOJIBKY
HECOBEPILICHHOJIETHUI MOXET COBEpIIaTh CACJKH MPU O00s3aTEIbHOM COTJIACUU
MONEYUTEIIS.

HecogepiienHosieTnre B Bo3pacte ot 14 10 18 jieT MoryT camu 3aiuiinarh
CBOM UHTEPECHI B CYJIE, HO C 00s3aTEIbHBIM YYaCTHEM B MPOIIECCE MOMEeUnTENs, Ha
00513aHHOCTH KOTOPOT0, KaK 3aKOHHOTO MPEICTaBUTENI HECOBEPIICHHOJIETHETO,
JIEKUT TOATBEPKICHUE IPAaBOMEPHOCTH COBEPIIAEMBIX HECOBEPUIEHHOJETHUM
IpOLECCYaIbHBIX IEHCTBUHN U OKa3aHHE eMy HEOOXOAMMOM OMOIIY B IIPOLIECCE.

[loneuntenun  SBASIOTCA ~ TaKke 3aKOHHBIMHU PEICTaBUTEIIAMH
COBEPIICHHOJIETHUX TpaXk/aH, KOTOpbIe MO (PU3MUECKOMY COCTOSIHUIO HE MOTYT
3alllMIIaTh CBOM MpaBa B cyjle (mpecrapenble, Napalu30BaHHbIE, CIENbIE U JIp.).
VYKa3zaHHbIE M@ HE OTPAHMYCHBI HU B TPAXKIAHCKOM, HH B IPOLECCYaJbHOU
JeeciocOOHOCTH, HO B CHJIy CBOEro OOJIE3HEHHOI'O COCTOSHUSI HYXKJIAIOTCS B
MOMOILM JIPYTUX, CHEUUAJIbHO HA3HAYEHHBIX JMJI1 3TOr0 JIMI, HMEHYEMbIX
3aKOHHBIMH TIONEUUTEISIMU. 3aKOHHOE IIPEJICTABUTENIBCTBO IIONEYUTENEH B
OTHOUIEHMM TAaKUX JIMI HE HAIpaBJICHO Ha BOCIOJHEHUE HX IPOLECCYaIbHOU
neecrnocoOHOCTH. [103TOMY Takoil BaXKHBIE MOMEHT, XapaKTePHbIN JIJIs1 3aKOHHOTO
MPEACTABUTEIBCTBA HECOBEPIICHHOJETHUX B Bo3pacte oT 14 mo 18 mer, -
HEOOXOAMMOCTh MOATBEPKIAEHUSI UX MPOLIECCYaTbHBIX ACHCTBUI MONEUUTEISIMH,
3/1€Ch OTHAAAET.

Kak mnokaspiBaeT cyneOHas NpakTHKa, Cyl BCErAa MPUHUMAET CTOPOHY
HECOBEPILIEHHOJIETHET0 pe0eHKa U YUUTHIBAET BCE OOCTOSITENIbCTBA, HEOOXOIUMbIE
Uit OJarompuUaATHOTO M KOMGOPTHOTO MPOXKHUBAHUS M JKU3HEIEATEIHHOCTH B
LEJIOM.

Kpatko paccMOTpuM OAMH U3 HATJIAIHBIX IPUMEPOB CYJEOHON MPAKTUKH.

Kanununckuii paitonnsiii cyn KpacHomapckoro kpast 29 ampens 2020 r.
paccmotpen rpaxkgaHckoe geno Ne 2-390/2020 mo HMCKOBOMY  3asiBJICHHIO
Brmagumuposoir I'M. k JKuranoBou M.M. o numeHun poAMTENBCKUX MPaB U

B3bICKaHHMHN aJIMMCHTOB.
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HUcren Buamumuposa I''M. sBisercss 3aKOHHBIM IIPEIACTABUTEIIEM —
onekyHoM HecoBepuieHHoJsieTHero JK.JI.M.A., koTopas mOJIHOCThIO 00ECIIEUHBAET
pebenka. CorjacHO akTy NPOBEPKU YCIOBUM KU3HU HECOBEPUICHHOJIETHETO
IIOAOTIEYHOTO, coOroieHus IpaB U 3aKOHHBIX UHTEPECOB
HECOBEPIICHHOJIETHETO...: «PEOCHOK BBIMJISIAUT OMNPATHO, YXOXKEHHO, OJSXKIa
COOTBETCTBYET IOJIY, BO3PACTy U CE30HY, 00€CIe4YeH NUTAHUEM B COOTBETCTBUH C
BO3pAacCTOM M BKYCOBBIMU NPEANOYTEHUSIMH PACTYLIErO0 OpraHu3Ma, HMEETCs
WHIMBHUyaJIbHOE CIHAJIbHOE MECTO, pabodyee MEeCTO Uil BBIIOJHEHHS] YpPOKOB,
mkagp A1 XpaHEHUs OJEXKIbl, UMEIOTCA CPEeACTBa UId COOJIOJCHUS JIMYHOU
TUTHEHBI, 0JIEK]1a U 00YBb COOTBETCTBYET BO3PACTY, MOy U CE30HY, MEIUIIMHCKAs
HOMOIUIb MPEAOCTABISIETCS 110 MEPE HEOOXOAUMOCTH...»

Panee pemenmem KanmHuHCKOrO pamioHHOTO cyna OTBeT4uMK JKuraHoBa
M.M. Obula orpaHudyeHa B pPOJUTEIBCKHX IIpaBaX, BOCIHUTAHUEM ChIHA HE
3aHUMAeTCs, paHee MPOXOIuiIa Kype peabuiInTaluu OT XUMHUYECKOW 3aBUCUMOCTH,
a TaKkKe TMNPOAOKAET YKJIOHATHCS OT MCIOJHEHHUS CBOUX POJIUTEIBCKUX
00s13aHHOCTEH. DTO BBIPAXKAETCS B CIEAYIOIIEM: HE 00ECIeurBaeT ChlHA CaMbIMU
HEOOXOJMMBIMU B JKM3HHM Ka)KJOTIO YeJOBeKa BeIlaMM; HEe 3a00TUTCS O 3/I0pPOBbE
pebeHka, ero (QU3MYECKOM H  TICUXUYECKOM  pa3BUTHUH, HPABCTBEHHOM
BOCIIUTaHUMU. ..

Ha ocHOBaHMM W3J0KEHHOTO HCTELl MPOCUT JMUIIUTh OTBETYUKA
POJUTENBCKUX NPAaB B OTHOLIEHHWH €€ HECOBEPIICHHOJIETHErO ChIHA, a TaKXKe
IPOCUT B3BICKATh AJIMMEHTHI B pa3Mepe 74 4acTH 3apabOTHOMU IJIAThl WIIK UHBIX €€
JI0OXOJI0B Ha COZIep’KaHNE HECOBEPILIEHHOIETHETO peOeHKa.

Ha ocHoBaHumM wu3JI0KEeHHOTO, corjlacHo crt. 69, 70, 80, 81 CK PO,
pykoBoactBysch cT. 194-199, 211 T'TIK P®, cyn npuxoaut K BBIBOAY O
1EJIeCO00Pa3HOCTH B MHTEPECAaX HECOBEPILECHHOJETHEr0 HMCK YAOBIETBOPUTH, B
CBSI3M C YEM, JIMIIUTHh OTBETYMKA POJUTEIBCKHUX IIPAB U B3bICKATH aJJUMEHTHI.

Cornacno mn. 27 IlocranoBnenus Ilnenyma BepxoBHoro Cyaa P® ot 26
nexkabps 2017 Ne 56 "O npuMeHeHMHM cyAaMu 3aKOHOJATENbCTBA IMPH

pPacCMOTPEHUHU JEJ, CBA3AHHBIX CO B3bICKAHMEM aJUMEHTOB" B CHJIy NyHKTa 2
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cT. 83 CK PO pa3mMep aaTuMeHTOB, B3bICKUBAEMbBIX B TBEP/IOU JICHEI)KHOM CyMME Ha
HECOBEPIICHHOJIETHUX JIETEH C POAUTENEH, a TakKe ¢ OBIBIINX YCHIHOBUTENEH MPHU
OoTMeHE yCchIHOBIIeHUs (TYHKT 4 cT. 143 CK P®), onpenensiercss CyJoM UCXOAs U3
MaKCUMaJIbHO BO3MOXXHOI'O COXPaHEHHUs] PEOEHKY TNPEKHEr0 YpPOBHSA €ro
o0ecriedyeHnss ¢ y4eTOM MAaTepuajbHOrO0 U CEMEWHOTO TOJIOKEHUS CTOPOH H
JIPYTUX 3aCITYKUBAIOIIUX BHUMAHUS OOCTOSITENIbCTB.

VY CBIHOBIIEHHE TPEACTABIAET COOOM IOPUAMYECKUN AaKT, B pe3ysbTaTe
KOTOPOT'O MEX]Iy YCHIHOBUTEJIEM U YCHIHOBJICHHBIM (€70 MOTOMCTBOM) BO3HUKAIOT
IIPaBOBBIE OTHOUIEHUS, BBITEKAOIIUE W3 POACTBA. B Cuiy 3TOro 3akoH Hajueiser
YCHIHOBHUTEJSI MO OTHOIICHHIO K YCHIHOBJIEHHOMY BCEW IIOJIHOTOM MpaB U
O0s13aHHOCTEH, KOTOpbIE BO3JIOXKEHBI Ha pOJAUTENEH B OTHOLICHUM HX
HECOBEPIICHHOJETHUX JIETEM. YCBIHOBHUTENIH, TaK XK€ KaKk W POJIUTEIH,
NPU3HAIOTCS ONEKyHAaMU WM IONEYMTENIMH YCBIHOBJIEHHOTO peOeHKa 0e3
CHEUATBHOIO HA3HAYEHUS UX OPraHaMH OIEKU U MTOIEYUTEIILCTBA.

Ha YCBIHOBUTEIIEN B BOIIPOCE OCYILIECTBIICHUSA 3aKOHHOTO
IIPEICTABUTENIBCTBA  PACIPOCTPAHSAIOTCS  T€ K€  HOPMBI  CEMEHHOTO
3aKOHOJATEIbCTBA, KOTOPBIE OTHOCATCA K MPEICTABUTEIBCTBY POJUTENEH
[Psicennuies, c. 18].

[Ipy numIeHUMH POOUTENBCKUX IMpaB POAMTETH OCBOOOXKAAIOTCS OT
OMEKYHCKUX 00s13aHHOCTEH 0€3 CIEelUaIbHOTO MOCTAHOBJIEHUS OPraHOB ONEKU U
norneyuTenbecTBa. bes 0co6oro mocTaHOBIEHHUSI 3TUX OPTraHOB, OJJHOBPEMEHHO C
OTMETKOM YCBIHOBJIEHUS, IPEKPAIIAETCS ONEKAa W MOMEYUTEIbCTBO YCHIHOBUTEIA
HaJl YCHIHOBJICHHBIM, 4YTO BJI€YET, B YaCTHOCTH, M TNPEKpallleHHE IpaBa Ha
OCYILECTBJICHUE 3AKOHHOTO IIPEJICTABUTENBLCTBA B CY/IE.

OOGBIYHO YCBHIHOBJISIIOTCS  JIETH, HE uMmeromue poauteneil. OpHako
BCTPEYAIOTCS CJydyad, KOrjJa KeM-IMOO YCHIHOBJISETCS peOEHOK, HUMEIOIUn
poauteneii. B 3TOM cilydyae, HECMOTpsi HAa HallMUYWE€ POAUTEIEH, 3aKOHHBIM
MpPEICTaBUTENIEM HMHTEPECOB pedeHKa B CyjAe€ MO BCEM CIOpaM JMYHOTO U
MMYILECTBEHHOIO XapakTepa BBICTYNMAIOT WX YCHIHOBUTENM, Kak JHIA, Ha

BOCIIMTAHWH W ITOIICYCHHUN KOTOPBIX HAXOJHUTCA pe6eHOK.
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YCBIHOBUTEISIMA MOTYT SBJIITBCSL HE TOJIBKO Trpaxaane Poccuiickon
denepanuy, HO M TpaxJIaHe HHOCTPAHHBIX TOCYAApCTB, a TakXke Jdna O0e3
IpaK/IaHCTBA.

B cyneOHOW TmpakTUKE HMMEJIM MECTO ClIly4ah OJHOBPEMEHHOTO
YCHIHOBJICHHUS 3asBUTEISIMH JABOUX W OoJiee JeTel, SBISIOMMXCA MEXIY COOOM
OpaTbaMH U cecTpamu. Takue 3asBlIeHUS ObUIM YJIOBJIETBOPEHBI, B YAaCTHOCTH,
BepxoBueiM Cynom PecnyOnmuku Caxa (fxytus), Ilepmckum u IIpumopckum
KpaeBbIMU cynamu, Bosoroackum, HWpkyrckum, KemeposcknMm, Kuposckuwm,
OmckuM u Psaszanckum obnactHeiMu cynamu, CasHkT-IlerepOyprckum ropoackum
cynoM, cyaom EBpelickoil aBTOHOMHOM 00J1acTH.

Tax, Hampumep, OMCKMM OOJACTHBIM CYyJIOM YAOBJIETBOPEHO 3asBIICHUE
rpaxxgannHa Mcnannn u rpaxnanku Poccuiickoin denepanuu o0 yChIHOBIEHUU
JIBOUX JETEH, KOTOpBIE SBIIOTCA IUIEMSHHUKAMU OJHOTO W3 3asiBUTEICH
(rpaxxmanku Poccuiickoit ®enepanun); pemieHueM KemepoBckoro o01acTHOTO
CyJla YJIOBJIETBOPEHO 3asiBJICHHE TpaxkJaH Mtanuu 00 yChIHOBJICHUU (yI0YEPEHUN)
TPOUX HECOBEPILICHHOJETHUX JETEH, SBIISIOIINXCS OpaTbsIMH U CECTPOM, KOTOphIE
IIPOKUBAJIM B OJHOM JETCKOM JOME; II0 OAHOMY M3 PAaCCMOTPEHHBIX CYyIOM
EBpelickoii aBTOHOMHOW 00J7acTH ey 3asiBUTEIN YCHIHOBWJIM TPOUX JETEi-
POACTBEHHUKOB, a IO IPYrOMY €y, PAaCCMOTPEHHOMY 3TUM XK€ CYIOM, - ABYX
OpatheB.

B xonme cyne6Horo pazOuparenbcTBa MO BCEM JieJaM CYJIOM BBISCHSJICS
BOIPOC O TOM, 110 KaKUM MPUYMHAM 3asiBUTENIN PEUINIIN MPUOETHYTh K MpoLeaype
YCBIHOBJIEHUS, 4 TAKKE YTO MOCIYKUJIO OCHOBAHUEM ISl IPUHATHS UMH PELICHUS
00 yCBHIHOBJICHUH peOCHKa, SIBJISIONIETOCS rpakaannHoM Poccuiickoi denepanuu.

AHanu3 cye0HOM MpaKTUKU MOKa3aj, YTO MOYTH 0 BCEM JieJaM 3asiBUTEIH
CChUIAJIMCh HAa HEBO3MOXKHOCTh UMETh OMOJOTMYECKUX JETei, B TOM 4YHUCIE
IIOCPEACTBOM BCIIOMOTATENIbHBIX PENPOAYKTUBHBIX TEXHOJOTWM, a TaKXe Ha
HaJIM4YME€ Yy HUX JKEJIaHWs W BO3MOXXHOCTU MO03a00TUTBCA O pPa3BUTUU H

oOpa3oBaHuU peOCHKA, OCTABIIETOCS 0€3 MOMEeUeHUs POIUTEICH.
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HeneecnocoOHOEe M0 HE MOXET OBITH JIMIIEHO CyAE€OHOM 3alluTBhl,
no3toMy 3akoH (cT. 52 I'TIK) ycranaBnuBaeT MpaBWJIO, COTJIACHO KOTOPOMY OT
UMEHU M B HUHTEpecax HEJACECNOCOOHBIX MAOJDKHBI BBICTYNIaTh UX 3aKOHHBIE
IPEICTABUTENN, & UMEHHO POAUTEININ, YCHIHOBUTEIH, ONTEKYHBI U MOIEYUTENH.

Opunnueckne  ymna — o0namarOT  TPaXAAHCKOM — MpoLiecCyalbHOM
JIeeCOCOOHOCTBIO, HO CaMH OHU HETOCPEICTBEHHO BECTHU JIEJIO B Cy/€ HE MOTYT.
Wx npaBa 1 MHTEPECHI B CyJI€ 3AILUIIAIOT UX OpraHbl, JEHCTBYIOIIUE B MpEAeiiax
NOJIHOMOYMM, MpPEeNOCTABIEHHBIX UM  (eAepalbHbIMU  3aKOHAMHU, WHBIMHU
MIPaBOBBIMM aKTaMU WM YUPEIUTEIbHBIMU ToKyMeHTaMmu (4. 2 cT. 48 T'TIK).

[lonHOMOYMST OpraHoB, BEAYUIMX Ji€Jla OpraHu3aluid, MOATBEPKIAIOTCA
JOKYMEHTaMH, YI0CTOBEPSAIOIIUMU CIYKEOHOE MOJNOKEHHE UX MPEICTABUTENEH, B
Opy  HEOOXOJUMOCTH —  YYPEAMTENbHBIMU  JOKYMeHTamMH. OT UMEHHu
JUKBUAMPYEMOM  OpraHuM3allud B  CyJA€  BBICTYNAeT  YHOJHOMOYECHHBIN
IIPEACTABUTEND JINKBUJAUMOHHOW KOMHMCCUHM. IIpencTaBUTENbCTBO HMHTEPECOB
OpraHu3alid B CyJ€ OOBIYHO OCYHIECTBISIOT JUOO CaMH JOJKHOCTHBIE WA,
Au00 IITaTHbIE IOPUCTHI, JIMOO aJABOKAThl, OOCIY)XMBAIOIIME OpraHU3alUU IO
JIOTOBOPAM WJI PA30BBIM COIJIAILICHUSIM.

Ot umenu Poccuiickoit denepanuu, cyobekToB Poccuiickoit @eaepaunu u
MYHULIMIIAJbHBIX ~ OOpa3oBaHM B  Cy/A€  BBICTYNAIOT  YIOJHOMOYEHHbIE
MPEICTaBUTENN IOCYTaPCTBEHHBIX OPraHOB U OPraHOB MECTHOT'O CaMOYIIPABJICHHUS
B Mpelenax UX KOMIIETEHUWH, YCTAaHOBJIECHHOW aKTaMH, ONpPEAEISIIONIMMU CTaTyC
3TuX opraHoB. [lo cnenuaibHOMY MOPYYEHHIO ATHX CYOBEKTOB OT UX HMMEHHU
MOTYT BBICTYNAaTh B Cy/€ YINOJIHOMOYEHHBIE MPEICTABUTENIN TOCYAAPCTBEHHBIX
OpraHOB, OpPraHOB MECTHOTO CaMOYINpPABIECHHSA, a TAaKXe MPEACTaBUTEIN
Iopuaudeckux Jui u rpaxaane (cr. 125 I'K).

He moryT ObITh NIpeACTaBUTENSIMU CY/IbH, CIEI0BATENHN, POKYPOPHI, KPOME
Clly4aeB, KOTJla OHM MPEACTABIISIIOT COOTBETCTBYIOIINE OPraHbl WM BBICTYIIAIOT B
KauecTBE 3aKOHHBIX IPEICTABUTENECH. YKa3aHHbIE JUIA SABISIOTCS HOCUTEISIMU
BJIACTH, MO3TOMY HX Yy4YacTHE B CyJ€ B KauyecCTBE MPEACTaBUTENICH MOXET ObITh

pPaCOCHCHO KaK MOAJACPIKKaA BJIACTBIO MHTCPECOB NPCACTABIISICMOTIO. Taxxe ciaenyer
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OTMETUTDB, YTO HE MOI'YT OBITH npeaACTaBUTCIIIMUA H€I[€CCHOCO6HI)IC, HC AJOCTHUI'TIIHEC

COBEPILICHHOJICTHSI.

2.2. ITPOLECCYAJIBHOE ITOJIOXEHUNE CYIEBHOI' O
NNPEJACTABUTEJIA U EI'O ITOJIHOMOYUA

[IpoueccyanpHOE MOJNIOKEHUE CYyAE€OHOrO NMPEACTABUTENS TECHO CBS3AHO C
IPaKJaHCKO-TIPOLIECCYATbHBIM CTaTyCOM CTOPOHBI, KOTOpasi B AEHCTBUTEIBHOCTH
BBEpSIET CBOU CyOBEKTUBHBIE MPaBa U 0053aHHOCTH MPEICTABUTEINIO.

Cormacho 4. 1 ecr. 38 ITIIK P® cropoHaMu TrpaxxaaHCKOTO
CYJIOIIPOM3BO/ICTBA SIBJISIOTCA UCTELl U OTBETYMK. B KauecTBe TaKOBBIX MOTYT OBIThH
¢uznyeckue U IOPUAMYECKUE JIMILA, KOTOpPbIE BIIpaBE BECTH CBOM Jejla B CYHAE
JUYHO WK uyepe3 npeacrasuteneit (4.1,2 cr. 48 I'TIK P®). B otnuuue ot cTopoH
UX MPEeICTaBUTENN AOIMYCKAIOTCSA CYJOM K y4acTuio B jeine. [l Toro, yToObl 3TO
IIPOU30IIJIO, UCTEL] UM OTBETUYMK KaK CTOPOHBI IPAXkKJAAHCKOTO MPOLECCA JTOJIKHBI
NOPYYHTh MPEJICTABUTEINIO0 BEACHUE UX JeNla. JTO KE CBA3AHO C HAJCIICHUEM €ro
IpoLEeCcCyaJbHbIMU IIPaBaMH U BO3J0XKEHUEM O00s3aHHOCTEH, Onarojaps demy
NPEACTaBUTENb CTAHOBUTCA YYAaCTHUKOM T'PAXAAHCKOTO CYIONPOU3BOJICTBA.
Nmenno o>t 00cTOsATENHCTBA  OOYCIIOBIMBAIOT  PAacCIpOCTPAaHEHHE  Ha
NPEACTABUTENS]  CTOPOHBI ~ WHIMBHIYAJIbHOTO  IPOLIECCYaJbHOTO  CTaTyca,
MPOU3BOJHOIO OT OTPACIIEBOrO MPOLECCYAIbHOTO TMOJOKEHHUSI CTOPOHBI B
Ipa’KJaHCKOM CYJIOIIPOU3BOJICTBE.

OnHako BOJIEU3BSABICHHE CTOPOHBI TPaXKIAHCKOTO TMpoliecca MOPYYUTh
MPEACTaBUTENIBCTBO MO JEIy JHILY, SBISIOIMIEMYCS aJBOKATOM, MOXET OBbITh
pealin30BaHo JIUIIb B TOM CIIy4ae, €Cu TaKkoe JIMLO 00Ja/laeT CTaTyCoOM aJIBOKara.
Peubr uper 00 oOpraHM3allMOHHO-IPABOBOM CTaTyce€ aJBOKaTa, MNpPUOOpeTeHUe
KoToporo pernamentupyetr @3 «O06 agBOKaTCKON AESITETbHOCTH U aJIBOKAType B

Poccuiickoit ®enepanun», npuHAThii ['ocynapcreennoit Jymoii 26 anpenst 2002r.
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OTOT 3aKOH coAepKUT raaBy 3 «(CraTyc agBoKaTay», COTJIACHO MPEANUCAHUAM
KOTOpo# ctaTyc aaBokata Poccuiickoil denepanuu BrpaBe MpUOOPECTH JIMLIO,
MMEIOIIIEE BBICIIIEE IOPUIUYECKOE O0Opa3oBaHUE, CTax PaOOThI MO IOPUTUUYECKON
CHEUATbHOCTA HE MEHEE JIBYX JIET JINOO MPOUIEAIIEE CTAXKUPOBKY B aJJBOKATCKOM
obpazoBannu (. 1 ct. 9 @3 «OO6 aABOKATCKON NEATEIHHOCTH U aJBOKAType B
Poccuiickoit @eneparuny).

I'paxxnanckuii  mpoleccyadbHbId  KOJEKC MPEJOCTaBIsAECT  CyIeOHBIM
MPEACTaBUTENISIM IUPOKUIA KPYT moaHoMounil. KoHKpeTHbIN 00beM MpaBOMOYHUI
IPEACTABUTENSL  ONPEACIACTCS MCXOAS M3  IPOLECCYAJbHOTO  IOJIOKEHUS
npexacrasisgemMoro. [loHoMouns npencTaBuTeNel AenATca Ha ABE TPYIIbL: 00IIne
U CIICLIMAJIbHBIE.

OO01re MOTHOMOYMS IPEICTaBUTENI BKIOYAIOT CIEAYIOIIME MTpaBa:

1) 3HAaKOMHUTBLCS ¢ MaTepHajiaMu Jieja; JeNaTh BHIMKCKH M3 HHUX; CHUMATh

KOIHMH; 3asIBISATh OTBOJBI; IPEACTABIATh TOKA3aTEIbCTBA U y4aCTBOBATH
B MX UCCJIEIOBAHUU; 3a]1aBaTh BOIIPOCHI JIPYrUX JHIAM, YYaCTBYIOIIUM B
nieJe, CBUAETENSAM, SKCIIEpTaM, CIICHHAINCTAM;

2) naBaTh OOBSICHEHHS Cy1y B YCTHON M MUCHbMEHHOM (hopMme;

3) MpPUBOIUTH JIOBOJBI IO BCEM BO3HHMKAIOIIMM B XOJC CyAeOHOro
pazOupaTenbCcTBa BOMPOCAM; BO3PaXaThb OTHOCHUTENBHO XOJATalCTB U
JIOBOJIOB APYTHX JIUL], YHaCTBYIOIIUX B JIETIE;

4) 3asBIATH XOJATAMCTBA, B TOM YHCIIE 00 HCTPeOOBAHUH TOKA3aTEIbCTB.

N3 paHHOrO mepeyHs BUIHO, YTO MPEACTABUTEIb HE BIPABE COBEPLIATH
npoleccyanbHble ACHCTBUSA, BIMSIOIIME HA JUHAMUKY CYJIONPOM3BOJICTBA WIIU
CBSI3aHHBIC C TMOJYYEHUEM MaTepHUalbHBIX LEHHOCTEH, €CIM 3TU NMPaBOMOYMS HE
OBLTN CIIEIMaIbHO OTOBOPEHBI MpeCTaBIsieMbIM. B TpaBOBOM Hayke UX MPUHSTO
Ha3bIBaTh CIECIMATBHBIMU TTOJTHOMOYHSIMHU.

Cnenmansable mojHoMouus corjiacHo ct. 54 I'TIK — ato:

1) moanucaHWe UCKOBOTO 3asBJICHUS U TMPEIBSIBICHUE €0 B CY/I;

2) mepemava criopa Ha paCCMOTPEHHE TPETEHCKOTO CY/a;

3) mpenbsBICHHE BCTPEYHOTO HCKa,
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4) TOJTHBIN WJIM YACTHYHBIA OTKa3 OT UCKOBBIX TPEOOBAHMIA;

5) mpu3HaHUE MCKa, N3MEHECHHE TTPEeIMETa MM OCHOBAHUS MCKa,;

6) 3aKIrOYeHHE MHPOBOTO COTJIAIICHHUS,

7) mepenava IMOJITHOMOYHH IPYroMy JIHIY (IIepeIOBEPHE);

8) oOxkanoBaHUE CyJeOHOTO TTOCTAHOBJICHHUS,

9) mpeabsBICHUE WCIOIHUTEIBHOTO JOKYMEHTA K B3bICKAHHIO, MTOJTyUYCHHUEC

MPUCYKACHHOTO UMYIIECTBA WIH JICHET.

[TonHOMOUME TpPEACTAaBUTENSI HA COBEPIICHHE KaXXIOrO0 M3 YKa3aHHBIX B
HACTOSIIIEN cTaTbe JCUCTBUN JIODKHO OBITh CHEIUAIbHO OTOBOPEHO B
JIOBEPEHHOCTH, BBIJJAHHOMN MPECTABIISIEMbIM JIUIIOM.

W3 nepedyncieHHbIX BBIIE CTaTel BUAHO, YTO CyJeOHBIC MPEACTaBUTEIH
MOTYT MMETh Kak oOIlMe MpaBa, TaK U OOIIME COBMECTHO CO CHEIUaJIbHbIMU
npaBamu. «K oOLIMM OTHOCSITCS T€ MpaBa, KOTOPhIE OHU MPUOOPETAIOT B CHUITY
3aKOHa BCJIEJICTBHE TOJIBKO OJHOTO (hakTa WX YIOJHOMOYHS Ha BEACHHE Jiefia
npeAcTaBisieMoro. .. [lontHomoune Ha BefieHUe Jena B CyJIe JAKT MPEICTABUTENIO
mpaBa Ha COBEpIIEHHE BCEX IMpolieccyanbHbIX aevictBuii. [log dopmynoi «Bce
MpOIECCyallbHbIE JIEUCTBUS CIEAYEeT IIOHMMAaTh BCE TE€ MpOLEcCyalbHbIE
JEHCTBHS, KOTOPBIC MOTYT COBEpPIIIATh CaMU MpecTaBisseMbie» [Po3enoepr, c. 92].

K cneunanbHbIM TpaBaM, Kak y>Ke€ TOBOPHIIOCh paHEE, OTHOCSITCS TOJBKO T€,
kotopbelie miepeunciieHbl B cT. 54 ['TIK. Dtu mpaBa mpeAacTaBUTENN MOMYYAOT
TOJIBKO B TOM CiIy4ae, €Cilu 00 ATOM CIEeIUaIbHO YKa3aHO B JIOBEPEHHOCTH,
BBIJJAHHOM MPECTABIISIEMbIM.

AZIBOKaT Ha3HAdYeHHBIM cynaoM Ha ocHoBaHuu cT. 50 I'TIK P® wumeer
HEKOTOpPbIE OTPAaHUYEHUS B OOBEME MOJHOMOYUN MO CPABHEHHUIO C aJBOKATOM,
MMEIOIIMM JOTOBOPHBIE OTHOILIEGHUSI C JoBeputesieM. Ha HekoTophie M3 ITHX
orpannyeHuil ykaspiBaercs B 1. 10 IloctanoBnenus [lnenyma Bepxosnoro Cyna
P® «O cyaebHoM pemieHUW»: y aJBOKaTa HET MpaBa MNpU3HABATh WCK WIH
00CTOSITENBCTBA, HA KOTOPBIX MCTEIl OCHOBBIBAET CBOM TpeOoBaHus. Takoro poja

I[CﬁCTBH?I B ClIydac HNpUHATUA HUX CYIJOM CBHIACTCIBCTBYIOT O CYHICCTBCHHOM
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HapyIlIeHUU NPOLECCYaJbHbIX HOPM, UTO JIOJKHO CIY’KUTh OCHOBAHUEM K OTMEHE
CyZIeOHOTO pEeIIeHUSI.

AnBokat, HazHayeHHbIM mo cT. 50 I'TIK P®, He BmpaBe coBepuiaTh U
HEKOTOpBIE JIpyrue JeUCTBUS, HAIIPABJICHHBIE HA PACIIOPSKEHUE 0OBEKTOM CIIOpa,
HarpuMep, 3aKI04aTh MUPOBOE COTJIAIICHUE, MPEABSIBIATh BCTPEUHBIM HCK, TaK
KaK OH HE pacrnoJiaraeT JHWCIO3UTHUBHBIM IPABOM, MPUHAMICKAIIUM OTBETUYHUKY,
JUTSL OCYIIECTBIICHUS 3TUX (DYHKITHA.

B omnuume oT aaBokara, yd4acTBYIOIIETO B IMPOLECCE IO AOTOBOPY,
KOTOpOMY JUIsl 00KajloBaHUsI CYyJeOHOTO IOCTAaHOBJICHHS HEOOXOAMMO HMETh
COTJIACHUE JIOBEPUTEJIsI, CIELUATIBHO OroBOpeHHOe B joBepeHHoCcTH (cT. 54 T'TIK
P®), Takoe mnpaBUIO HE pPACHPOCTPAHSETCS HA aJIBOKaTa, Y4YAaCTBYIOLIETO B
nmpouecce mo HaszHadeHuio cyna. B coorBerctBum ¢ mn. 10 IlocranoBienus
[Inenyma BepxoBHoro Cyna P® «O cyneOHOM pelieHrun» aaBoKaT, Ha3HauYEHHbIN
cynom Ha ocHoBanuu cT. 50 ITIK P®, BmpaBe oOxanoBarh penieHUE B
KacCallMOHHOM (amneJuISIIMOHHOM) MOPSAKE U B MOPSIKE HAA30pa, MOCKOJIbKY OH
MMEET TOJHOMOYMSI HE MO COTJIAIIEHUI0 C OTBETYMKOM, a B CHJy 3aKOHA H
yKa3aHHOE MPaBO HEOOXOJMMO JIsl 3alUTHI MIPaB OTBETYMKA, MECTO >KUTEIHCTBA
KOTOPOT'O HEU3BECTHO.

[IpoBens aHanu3 MpPaBOBBIX OCHOB CTaTyca W JEATEIIBHOCTH aJBOKAaTa B
IPAXKIAHCKOM ITPOLIECCE MOMKHO CHENIATH CIEIYIOINE BEIBOIBI:

[IpaBoBOil cTaryc ajBokKaTa B TPax)JaHCKOM MPOLECCE 3aKpeIUieH
IOPUJINYECKU B PSAJIE 3aKOHOAATENbHBIX W KOPIOPATUBHBIX akTOB. [[aHHbBIE aKTbI
JAIOT TIPEACTaBICEHUE O MPABOBBIX CPEACTBAX U HPABCTBEHHBIX OTPaHUYEHUSIX
aJBOKATCKOM JIEATEIIbHOCTH MO0 MPEACTABUTENIbCTBY M 3alllUTE JOBEPUTEIEH.
ConepxxartenbHasi ~ XapakTEpUCTHMKA  CTaTyca  aJBoKara  MPOSIBIAETCS B
COBOKYITHOCTU €ro mpaB U obOsi3aHHOocTe. Kpyr mpaB u o0s3aHHOCTEN ajBOKaTa
3aBUCUT OT BOJIM U MPOLIECCYAIBHOTO MOJIOKEHHUSI MPE/ICTABISIEMON CTOPOHBI.

Bmectre ¢ TeM CHUCTEMHBIM aHalW3 HOPMATUBHBIX  MOJIOKEHUU,

ONpCACIHIOIMNX CTATYC aJIBOKATa, IMO3BOJEICT BbBIABUTH HCAOCTATKU IIPABOBLIX
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aKTOB B BHUJE MPOTUBOPEUUN U MPOOESIOB, YTO MOXKET UMETh 3HAUEHHUE IS UX
COBEPILIEHCTBOBAHUS.

3aKOHHBIE K€ MPEACTABUTEIN — POJUTENH, YCHIHOBUTENU, OINEKYHbl H
NOMNEYNUTENN MOTYT COBEpIIaTh OT UMEHHU IPEACTABIIIEMBIX BCE MPOLECCYaTbHbIE
JEUCTBUS, B TOM uucie U nepeuncieHHsie B cT. 54 T'TIK, nmocie npencrapieHus
CYZly IOKYMEHTOB, yJIOCTOBEPSIIOLIUX UX TTOJHOMOYHS.

[TonmHOMOYMST CyAE€OHBIX NPEACTABUTENECH MAOJDKHBI OBITh HAJJIEXKAIIUM
00pa3oM opopMIICHBI U yI0CTOBEPECHBI.

Ponutenu [mOMmKHBI OpPENOCTaBUTh CyAy B KauyecTBE JOKYMEHTOB,
YIOCTOBEPSIOIIMX MUX CTaTyC MaclopT W CBUJAETEIBCTBO O POXKJIECHUU
IpECTaBISIEMOro peOeHKa. Y CBIHOBUTEIHN JOMOIHUTEIBHO IPEIOCTABISIOT B CY/[I
penieHre 00 yChIHOBJIEHHH. ONEKYHbI U MONEYUTENN MPEICTaBISAIOT ONEKYHCKOE
YIOCTOBEPEHUE M PELICHUE OpraHa OMNEKU U IMONEYHUTENIbCTBA 00 yCTAHOBJICHUU
HaJ[ TPEACTABISEMBIM JIMIIOM OIEKH U TMONEYUTENbCTBA (JJOBEPEHHOCTU OT
Ha3BaHHBIX JIUI] HA BEJICHUE JIeJIa B CyJIe HE TpeOyeTcs).

JIOBEpEHHOCTH, BBIJABAEMBIE TPaXKJAHAMH, YIAOCTOBEPSIOT HOTAPUAJIbHbBIC
KOHTOPBI, OpraHu3aliy, Tje paboTaloT WIM yd4arcs TOBEPHUTENH, >KUIUITHO-
DKCIUTyaTallMOHHAsl ~ OpraHu3alusi 1O  MECTy  JKUTEIbCTBAa  JOBEPUTEI,
aAMUHUCTPALIMS YUPEKIEHUS COLMAIBHOM 3alIUTHl HACEJIEHHUS, CTAIMOHAPHOTO
Je4eOHOro yUYpexXAeHMs, TI€ TPaXIaHWH HAXOJUTCAd Ha MU3JICYEHUH, KOMaHIHUP
(Ha4yanpHUK) BOWHCKOM dYacTu. Ecnm moBepuTens JUIIEH CBOOOIBI, TO €0
JIOBEPEHHOCTh YA OCTOBEPSAETCS HAYAJIbHUKOM COOTBETCTBYIOLIETO MECTA JIUILIECHHUS
cB0OOO/IbI. JIOBEpEHHOCTh OT UMEHU OPraHU3alMy MOANKUCHIBAETCS PYKOBOIUTENIEM
U CKPEIUISIETCS IEYaThIO 3TOM OpraHu3aluu.

[TonHomounst anBokata cormacHo 4. 5 cr. 53 TTIK ynmocroBepsroTcs
OpAEpPOM,  BBIJAHHBIM  COOTBETCTBYIOIIMM  aJBOKATCKUM  0Opa30BaHUEM
(ropuIMYECKOM KOHCYJIbTallNen ). Onnako TS COBEPIICHUS
PaBOPACIIOPSAUTENbHBIX ~ EHCTBUM  aJBOKATy HEO0XOJuMa JOBEPEHHOCTD,

BblJIaHHAA TI'pPaXKIAHUHOM. HGO6XOI[I/IMO OTMCTUTH, 4YTO IIO CJIOKUBIICH CS
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MIPAKTUKE aJIBOKaThl YYacTBYIOT B TPa)XJaHCKOM MPOLECCE B OCHOBHOM IO
JIOBEPEHHOCTH.

B cootBetrcTBHM ¢ 11. 1 cT. 185 'K 10BEpEHHOCTHIO TPU3HAETCS MUCBMEHHOE
YIOJHOMOYKE, BBIJABAEMOE OJHUM JHUIIOM JAPYTOMY JIMILY JUISl IPEACTaBUTEIBCTBA
nepea TPEeTbUMM JIMIAMH (B HAIIeM ciy4ae — JUIsl IPEeICTaBUTENIbCTBA NEpeEN
CYJIOM).

JIOBEpEHHOCTh OT HMMEHHM OPUAMYECKOTO JIMIA, OCHOBAaHHOTO Ha
rOCy/lapCTBEHHOM WJIM MYHULMNAIbHON COOCTBEHHOCTH, Ha MOJY4YEHHE WU
BbIIayy JI€HET U JIPYTrUX HMMYILECTBEHHBIX IIEHHOCTEH 0JKHA OBbITh MOANKCAaHA
TaK)K€ IJIaBHBIM OyXrajaTepoM 3TOr0 IPUAMYECKOTO JINLA.

B noBepeHHOCTH AOKHBI OBITH yKa3aHbl MECTO M JlaTa €€ COCTaBJICHU,
(dbamMunusi, UM, OTYECTBO, MECTO KUTEIHCTBA JIULIA, BBIAABIIETO JOBEPEHHOCTD, U
JUIa, Ha HMMS KOTOPOrO OHa BbIIaHA. B 1OBepeHHOCTM Ha MM aJBOKaTa
YKa3bIBA€TCSI MECTO €0 pabOTHI.

Cpok neicTBUs TOBEPEHHOCTH HE MOKET IPEBBIIATh TpeX JieT. Ecau cpok
HE yKa3aH, JOBEPEHHOCTh COXPAHSET CUITY B TEUEHHUE I'0J1a CO JTHS €€ COBEPILICHHUS.

Korma mnpexncraBuTesieM BBICTYNAET OJMH M3 COYYACTHHKOB (COMCTEL,
COOTBETYMK) WJIM JIMLO, JONYIIEHHOE CYJIO0M, HX MOJHOMOYHUS MOTYT OBITh

BBIPA’KCHBI B YCTHOM 3asBJICHHUN JOBCPUTCIIA, 3dHCCCHHOM B IIPOTOKOJI CYI[C6HOFO

3acenanus (ct. 53 I'TIK).
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I''TABA 3. IIPEJIIOCBUIKM BOZHMKHOBEHMA 1 ITPEKPAIIEHWA
[MPEACTABUTEJIbCTBA B I'PAXKJIAHCKOM ITPOLUECCE

3.1. IPEJIMTOCBUIKY BO3HUKHOBEHM S [TPEJICTABUTEJILCTBA B
IPAYXKIAHCKOM CYJOIPOU3BOCTBE

CynebHoe TpeACTaBUTENICTBO, KaK M JII0OOE JpPyroe MNpaBOOTHOIIEHUE,
BO3HHMKAET Ha OCHOBAaHWUHU IOPUAMYECKUX (PAKTOB, B CHIIy KOTOPBIX OJIHO JIMIIO
CTAaHOBUTCSl TIpeacTaBUTeNieM Jpyroro mauma. HOpuaumdeckue ¢(akThl BechbMa
pazHooOpa3Hbl. OJHAKO, HEIOCTATOYHO TOJIBKO IOPUAMYECKUX (AKTOB s
OCHOBAHMsI BO3HUKHOBEHHUSI MPEJICTABUTEIHLCTBA, HEMAJIO BAXKHYIO POJIb UTPAIOT U
HOPMBI MIPOLIECCYATLHOTO MpaBa U MPaBOCIIOCOOHOCTb.

OTU TPEaNOChUIKH HEOOXOIWMBI ISl BO3HMKHOBEHHMS W TPEKpAICHHS
IPABOOTHOUIEHUH MEXAY CYJIOM U Cy/1eOHBIM MIPEICTABUTEIIEM.

Bonpoc 0 HOpMarMBHOM OCHOBE MPAaBOOTHOUIEHWNW MEXKAY CYIOM U
CyJIeOHBIM TMPECTABUTEIIEM SIBIIICTCA BEChbMa BAXKHBIM M aKTyaJIbHBIM, €CJTH UMETh
B BHJIy, YTO IMEHHO «HOPMBI TIpaBa 00pa3yIoT IOPUINYECKYI0 0a3y JjIsl TPaBOBOTO
perynvpoBaHus, a OTCIOAa W JJs TMpaBOOTHOIIEHWH. be3 cooTBeTcTBYIOMINX
IOPUINYECKUX HOPM HET U MPAaBOOTHOIICHU» [Asekcees, c. 54].

Kocuemcs Gonee neTanpHO BOIIPOCa O MPOLIECCyalTbHBIX HOPMaX, KOTOPBIE, B
CBOIO O4Yepe/b, COCTABIAIOT 0a3zy Il MPABOOTHOIICHUH MEXIy CyAOM H
CyJIeOHBIM MPEICTABUTEIIEM.

Hopma mpaBa — wucxomfmiee OT ToOCydapcTBa M UM  OXpaHIEMoe
o0mieo0s3aTenbHOe, (POPMATBHO-ONIPEACICHHOS MPEANUCAHNE, BBIPAXKCHHOE B
BUJC TpaBuUja TIOBEICHUS WJIM OTHPABHOTO YCTAHOBJICHUS U SBIISIOIICECS
TOCYIapCTBEHHBIM PETYISITOPOM OOIIECTBEHHBIX OTHOMIEHUH. [IpuMeHnTensHO K
TPXIAHCKOMY TIPOlLIECCYaTbHOMY TpaBy (B YacTHOCTH, K TPaKIaHCKUM
npolieccyaibHbIM IPaBOOTHOIICHUSIM) HOpMa npasa npeanoiaraet
YCTaHOBJICHHYIO 3aKOHOM MOJBEJOMCTBEHHOCTh TOTO HJIM HHOTO JIeNa Cy 1y o0Ien

OPUCIUKINN WIAX MHPOBOMY CYILC. OI[HaKO Ha OCHOBaHMH CYIICCTBOBAHUA
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HOPMBI IIpaBa TPaKJAHCKUE MPOLECCYaJbHbIE MPABOOTHOLICHHUS BO3HUKHYTh HE
MOTYT, HEOOXOIMMO COBEpIICHHE CYOBEKTOM TPaKIAHCKHX IMPOIECCYaTbHBIX
MPABOOTHOIIIEHU I KOHKPETHOTO JEUCTBUSA (6e3nericTBHSA). JleiicTBue
(Oe3meiicTBUE) TaK)KE MOXKET OBITh MPEANOCHUTKON BOSHUKHOBECHHSI TPaXKIAHCKHIX
MPOLECCYAIbHBIX MPAaBOOTHOIIEHUA TOJBKO IIPU YCIOBUH, €CIM OHO HOCHUT
MIPaBOBOM XapakTep, T.€. MPABOOTHOUIECHUE CTaJI0 ropuauyeckum (axrom. bomee
OAPOOHO O PACCMOTPECHUH IOPUINIECKUX (aKTaX OCTAHOBUMCS UyTh TTO3XKE.

A.A. PoszeHOepr cuurTaer, 4YTO K HOPMATUBHOM OCHOBE CYJI€OHOIO
MPEACTABUTEIIBCTBA OTHOCATCS TOJBKO TE€ IIPAaBOBBIE HOPMBI, B KOTOPBIX
COJICP)KUTCS YTO-TM00 O TpeacTaBuTeNbeTBe [Po3enoepr, ¢. 55]. C Takoit Toukoi
3peHUsT HENb3sl COorjacurbca. Jlemo B TOM, 4YTO aBTOpP paccMaTpUBacT
MPOLECCYATBHOE MPEACTABUTEIIBCTBO KaK IMPABOOTHONICHHE B MEJIOM, HO HE
YUYUTBIBAET TOT (haKT, UTO «JIAJIEKO HE BCAKas MPaBOBasi HOpMa MpeaycMaTpUBaeT
«a0CTpaKTHOE», «TUTIOBOE» MPaBOOTHOIIEHHE. B HOpMe mpaBa He Bcerjga MOXKHO
BCKPBITh TO, YTO UMEHYIOT «a0CTPAKTHBIMY MPABOOTHOIIICHUEM).

Bcnomuanm ompesienenue cyieOHOTO MPeICTaBUTENbCTRA.

CynebHoe TMpeACTaBUTEIBCTBO — 3TO OOIMIMA HHCTUTYT TPaKIaHCKOTO
MPOLECCYAIBHOTO MPaBa U MPABOBBIE HOPMBI, COCTABIISIONINE €T0 COAEPKAHMUE,
PETYIUPYIOT JUIIb CTOPOHBI OOINECTBEHHBIX OTHOLICHUN MEXAY CYAOM U
cyneOHbiM  mpencraButeneM.  «CocpeloTOUYEHHBIE  Ha  PEryJIMpOBaHUU
OTIPEJICTICHHOTO, HEPEIKO BEChbMa Y3KOTO YYacTKa OOIIECTBEHHBIX OTHOIICHHM
JAHHOTO BHJIa WJIM POJA, NPaBOBbIE HHCTUTYTHl JIUIIbL B COYETAHUHU, BO
B3aMMOJICHCTBHH 00CCIICUNBAIOT OTPACICBOE peryupoBanue» [Anekcees, ¢. 120].
Omnupasice Ha 3TOT (akT, MPaBOBbIE HOPMBI YKAa3aHHOTO WHCTUTYTa HE MOTYT
MPEAYCMOTPETh KaKoe-TH00 «aOCTPaKTHOE», «TUIIOBOE» MpaBOoOTHomeHue. Mx
MPOCTO HEAOCTATOYHO JJIi BO3HUKHOBEHHMS MPABOOTHOIIEHUs. WM 3TO BHOJIHE
JIOTUYHO, TaK KaK HMHCTUTYT CyJIeOHOTO MPEICTaBUTEIIbCTBA, SBISISICH OOIIMM
UHCTUTYTOM, COJIEPIKUT JUIb CIIELIMAIN3UPOBAHHbIC HOPMBI. A
«COEIUAIM3UPOBAaHHBIE MPEANUCAHUS, B OTJIMYHE OT PEryJATUBHBIX U

MMpaBOOXPAHUTCIbHBIX HWMCIOT HOHOHHHTGHLHBIﬁ XapakTep. OHu He SABISIOTCS
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CaMOCTOSITEJIbHOM HOPMATUBHOM OCHOBOM [IJI1 BOBHUKHOBEHHMS ITPABOOTHOIIICHUH.
[Ipu pernmamMeHTHpPOBAaHWM  OOIIESCTBEHHBIX  OTHOIICHWM OHM  Kak OBl
MIPUCOCAUHSIOTCS K PETYJSITUBHBIM M OXPaHUTEIBLHBIM TPEANMCaHusIM, 00pa3ys B
COYETaHUM C HUMH SAMHBIA perynsTop» [Anekcees, c. 70].

Takxe He clienyeT OrpaHHYMBaTh MPABOBYK) OCHOBY IPOLECCYaTbHbBIX
MPABOOTHOIIICHUH C YydYacTHEM CyAeOHOro MpEeICTaBUTENs TOJBKO HOpMaMu
WHCTUTYTAa CYJAEOHOTO TPEICTABUTEIHLCTBA W IO JPYTUM, HE MEHEe Ba)KHBIM
cooOpaxkeHussM. [IpaBOOTHOIIICHHS SIBJISIOTCS JBYCTOPOHHEH, 0OIECTBEHHON
CBSI3BI0 MEXKy JIMIIAMM, BO3HHUKAIOIIEH HAa OCHOBE HOpM Iipasa. [IponeccyanbHoe
MPAaBOOTHOIIIEHUE — JTO TOXKE OOIIECTBEHHAs CBSA3b MEXKAY KOHKPETHBIMU
cyObeKTaMM, BO3HHUKAIOIIass Ha OCHOBE HOPM IPOIECCYyalbHOIO IIpaBa.
BOJIBIIMHCTBO YYEHBIX CUHUTAET, YTO MPOLECCYaTbHOE MPABOOTHOLICHUE — 3TO
OOIlIECTBEHHOE  OTHOIIEHUE, YyPETYJIHMPOBAaHHOE HOPMaMH  TPakIaHCKOTrO
npoueccyaibHoro mnpaBa. COBEpPIIEHHO OYEBHJHO, YTO B TaKW€ OTHOIICHUS
CyleOHBIN MpeCTaBUTENh BCTYNAeT HE caM C COOOM, a ¢ IPpyruM CyObEeKTOM —
cynoM. l[Ipuuem cocrtaB cyna, OPEANIOCBUIKA Y4YacTHUsl WU JICSATEIBHOCTH €Tr0 B
TPaXKITAHCKOM IMPOIIECCE PETYJUPYIOTCS HOPMaMH IPOLECCyallbHOTO mnpaBa. bes
ATUX MPABOBBIX HOPM, Kak U 0€3 HOPM O CyJ€OHOM TPEACTABUTEIIHCTBE, HUKAKOTO
MIPABOOTHOIICHUS MEXIY CYIOM M CYJICOHBIM IPEJACTABUTEIIEM BO3HUKHYTH HE
MOKET.

Crnenyer oOpaTuTh BHUMAHUE, YTO MTPABOBBIE HOPMBI O CY/I€, KAK U HOPMBI O
CyZ1IeOHOM TIpE/ICTaBUTENIE, COIEPKATCS HE B OJJHOM MHCTUTYTE OTPACIIU MpaBa, a B
pPa3IMYHBIX — B OOIMMX U clenHaibHBIX. OTCIOa MOXKHO CHAeNaTh BBIBOJA, UTO
coliepKaimuecss B OOIMIMX HMHCTUTYTax MPEANHCAHHUS O Cyle, Kak CyObeKTe
IrPaXJaHCKOTO TPOIECCYAIbHOTO MpaBa, TOYHO TaKXKe, KaK M aHAJOTUYHbBIC
MpEeANUCaHusl, COJEepIKaIUECs] B MHCTUTYTE CyAeOHOro MpeACTaBUTENIbCTBA, HE
SBIIAIOTCA  CaMOCTOSATEIBHOM HOPMATHBHOM OCHOBOW JJIsi BO3HUKHOBEHMS
MPABOOTHOIICHUH MEXIYy CylIOM U CyAeOHbIM mpexactaBureneMm. [lpu
pErJIaMeHTUPOBAHUY OOIIECTBEHHBIX OTHOIEHUN OHU MPUCOSAUHSIOTCS K IPYTUM

npeanucaHusM, 00pasysi C HUMU €UHBIN PEryJsSTOp, €AMHYIO PABOBYIO OCHOBY.
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Hcxons u3 BBIMIEU3I0KEHHOTO, MOKHO CKAa3aThb O TOM, YTO HOPMATHBHYIO
OCHOBY IIPOLIECCYaIbHBIX OTHOIIEHUH, B KOTOPBIX OJIHUM W3 CYOBEKTOB SIBJIETCS
CyIeOHBIM MpeNCTaBUTENb CIEAyeT MOJASNUTh Ha ABe 4acTu. K mepBoit yacTu
OTHECEM HOPMBI, COAEpKaluecs B OOUIMX HMHCTUTYTaX, HApPHUMEpP, O COCTaBe
Cyla, 0 cyObeKTax CyAeOHOro MpEeICTaBUTENbCTBA. JTa YacTh MPABOBBIX HOPM
MOCTOSIHHA, OHU «IIPUCYTCTBYIOT» B JIIOOOM MPABOOTHOIIEHUH, BOZHUKIIIEM MEXKIY
CYJIOM U CyJ€OHBIM MPEACTAaBUTEIEM IIPU paccMOTpeHuH nena. Ko BTopoi yactu
CJIeyeT OTHECTH HOPMBI CIENHAIbHBIX UHCTUTYTOB. OHU MOCTOSTHHO MEHSIOTCH,
OTpakasi ITMHAMHUKY ITpolecca.

Takum oOpa3zoM, coyeTaHHME HOPM IEPBOM YAaCTU C Pa3IM4YHBIMA HOpMaMu
BTOPOM YacTH M 00€CIIeYnBAET Pa3BUTHE HOPMATUBHON OCHOBBI IPABOOTHOIICHUH.
Kaxnaa n3 ykazaHHBIX 4acT€l HOPMATHUBHOW OCHOBBI UTPAET CBOIO BAXHYIO POJIb
B BO3HMKHOBEHHMH IPABOOTHOIIEHUN. HOpMBI MepBOM 4acTH ABISIOTCS 31€Ch Kak
OBl CEepALIEBUHOM, CTEP)KHEM, KOTOPBII 10 Mepe IBWKEHHS Ipoliecca oOpacraeT
HOBBIMM HOpPMaMH, HENPEPBIBHO CMEHSIOUIMMHU Apyr JApyra, o0pas3ys >KHUBYIO
IIPaBOBYIO TKaHb IIpoLecca.

HopmaTtuBHOI OCHOBOW MpPaBOOTHOIIEHUS MEXAY CYAOM H CYIeOHBIM
IIPEACTABUTENIEM SIBIIAIOTCS OJHOBPEMEHHO, KAaK YIIOMHHAJIOCh PAHEE, IPABOBbLIC
HOPMBI OOIIETr0 MHCTUTYTA CyIeOHOr0 IMPEACTABUTEIHCTBA, OOIIET0 MHCTUTYTA O
COCTaB€ Cyla, a TAaKK€ HOPMBI COOTBETCTBYIOIIMX CIEHHAIBHBIX HHCTUTYTOB.
VYka3aHHbIE HOPMbI HEpPa3pbIBHO CBSI3aHBI MEXIY COOOW U 00paszyloT eIuHBIN
perynsaTop oOIECTBEHHBIX OTHOLIECHHIA.

[lepelineM K pacCMOTPEHHUIO CIEAYIOLIEW MPEANOCHUIKA BO3HUKHOBCHUS
IIPEACTABUTENILCTBA B IPAXKAAHCKOM MpOLIECCE.

KOpunnuecknue ¢akTbl — 3TO KOHKPETHBIE KU3HEHHBIE OOCTOSATENBCTBA, C
KOTOPBIMH FOPUAMYECKAS] HOPMA CBSI3BIBAET BO3HMKHOBEHHE, W3MEHEHHUE WIH
npeKpaleHue MPaBoOBbIX MOCIESACTBHH (TpaBOOTHOIICHKH) [Aekcees, ¢. 163].

AHanmu3  opuanyYeckux  (PakToB, C€  KOTOPBIMH 3aKOH  CBS3BIBACT
BO3HUKHOBEHHUE CyA€OHOTO MPEICTaBUTENIbCTBA, AT BO3MOXKHOCTH Pa3iNyaTh

CJICAyromue OCHOBAHUS BOSHUKHOBCHUSA cyz[e6Horo npcaACTaBUTCIILCTBA.
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B auteparype ATOT BOHNpOC OCTalNCs CHOPHBIM, MHEHHUS YUYEHBIX
pa3eIIACh, B IPOILIECCYATHHOM HayKe OBIITM BBHICKA3aHBI PA3IMUHBIC CYKICHUS O
TOM, KaKue e Iopuandeckue (PpakTbl MOTYT ObITh OCHOBAHHEM BO3HMKHOBEHUS
CyZIeOHOTO TPE/ICTABUTEIHLCTBA.

I[lo  MHEHHUIO  OJHMX  YYEHBIX, = OCHOBAaHHEM  BO3HUKHOBEHUS
MPEICTaBUTENIbCTBA SIBIISIIOTCS  OTHENbHBIC IOPUAMYECKUE (DAKThl, JOMYCTUM,
3aKJIOUYEHHE JIOTOBOpa TMOpPYYEHHUs, ONpPEACIICHHME CcyJa O Ha3HAYEHUU
ourmanpHOrO MpeacTaBuTess u aAp. [Yevor, ¢. 139].

Jlpyrue ke aBTOpbl CUUTAIOT, YTO I BOBHUKHOBEHHUS MPEIACTABUTEIHCTBA
HEJIOCTATOYHO HACTYIUICHUS KAKUX-TO OTACHbHBIX (HakTOB (COOBITHUH WM
JIEUCTBUI), @ «HYKHA OIpEJETICHHAas] COBOKYMHOCTh IOPUANYECKUX (haKTOB, T.C.
daxTryeckuil (ropuauaeckuii) cocraBy [Pozendepr, c. 60].

Btopast Touka 3peHust sBisieTcs OoJiee NPaBUIBHOM U IOPUAMYECKHU
IrPAMOTHOM, MOCKOJBbKY K BO3HUKHOBEHHUIO IMPABOOTHOUIEHUN MEXOAY CYAOM U
Cy1eOHBIM MPEICTABUTENIEM HEIOCTATOYHO JIMIIIL OJHOTO IOpUandecKoro (akra, a
TpeOyeTcss Haluyue OJHOBPEMEHHO HECKOJIbKUX IOpUANYECKuX (aKToB, T.€.
HE00X0IMM (haKTHIECKUM COCTaB.

B paborax U.M. Mnbunckoit u JI.®. JlecHUUKOW TOBOPUTCS O TOM, YTO
paBO Ha OCYIIECTBICHUE TMPEICTABUTEIBCTBA Yy CYAEOHOTO TPEICTABUTENS
BO3HUKAET TMpPH HAIWYMU LEJOro Komruiekca (aktoB. Tak, OCHOBaHUEM
JIOTOBOPHOTO  NIPEACTABUTEIILCTBA  SIBISIETCSI HE  TOJBKO  BOJICU3bSIBICHUE
«TSDKYILIEUCS» CTOPOHBI, HO M JIOTOBOP TMOPYYEHUsS, a TaKke Haauyue
JIOBEPEHHOCTH, OpJiepa.

Bo3HUKHOBEHHE  yKa3aHHBIX IPABOOTHOIIEHWH B  CyJE€  BBI3BAHO
pa3uuHbIMM  PakTamMu. ITO pa3auure OOBACHSIETCS  HEOTHOPOIHOCTHIO
OTHOIIICHWM, BO3HHUKAIOIIMX MEXAY TMPEJICTABISIEMbIM W  MPEICTaBUTEIEM
(MpaBOBBIE W HEMPABOBBIC), a TAKXKE «HEOTHOPOJHOCTHIO CyOBEKTHOTO COCTaBa
CTOPOH M TpPETbUX JHUIl (TpaKJaHE W IOPUIUYECKUE JUIA) U HEOJAMHAKOBOU

CTETIEHBIO HYKIaeMOCTH CYOBEKTOB B IpECTaBUTEIbCTBE» [Po3enbepr, c. 56].
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JleecriocoOHOE JUIO, KaK Y€ YINOMHHAJIOCh paHee, BIPABE JIMYHO BECTU
JIeJI0 B CyJe, MO0 MOPYYHUTh BEACHHUE JIea NPEICTaBUTENI0 WIH y4acTBOBATh B
IPOLIECCE COBMECTHO ¢ HUM. [IpencTaBUTenbCTBO y ATUX JIMI MOKET BO3HUKHYTh
TOJNIBKO TPpU HAJIWYUM BOJCH3BSIBICHUS C HX CTOpoHBL. I[lpu »sTom, s
BO3HUKHOBEHUS MIPEICTABUTEILCTBA B Cy/JI€ HEMPEMEHHO JOJDKHO OBITh coryiacue
IPEJICTaBUTENSL  OCYIIECTBIATh  €ro. BoreusbsBieHHEe  MIpPeECTaBISIEMOTO
BBICTYIIaTh B CyJA€ 4Yepe3 NpeACTaBUTENd WIM TapauileTbHO € HHUM U
BOJICU3bBSBIICHUE MPEACTABUTENS B3ITh HA ce0s 003aHHOCTHU MO OCYIIECTBICHUIO
IPEICTaBUTENIbCTBA 3aKIFOYAETCS B COTTIAllleHnn Mexy HUMH. [IpaBoBoii popmoit
TAKOTO COTJIAIICHHUS, PUHATO CUUTATh JOTOBOP MOPYIECHUS, KOTOPHII U CIYXKUT B
JAHHOM CJy4ya€ COBMECTHO C JPYIMMH HOPUIUYECKUMH (aKTaMHU OCHOBAHHUEM
BO3HUKHOBEHUS CyJI€OHOTO TIPEICTaBUTEIIbCTBA.

JUisi BO3HUKHOBEHMSI CYJE€OHOTO NPEICTaBUTENIbCTBA, OCYIIECTBIISIEMOTO
aZBOKaToM, OJIHOro (akTa 3aKIOYEHHs] JOrOBOpa IMOPYYEHHUS  MEXAY
IOPUIUYECKON KOHCYJbTAlME W TpakJaHMHOM HenoctatoyHo. HeobOxoaumo
COOTBETCTBYIOILLIEE TMOPYYEHHE CO CTOPOHBI IOPUIAWYECKOM KOHCYJIbTAIH
a/ZIBOKaTy Ha BEJCHME B CyJie KOHKPETHOTO I'pa)/IaHCKOro zena B cyne. be3 aroro
HOpYy4YEeHUs, KaKk U 0€3 JOKYMEHTA, yIOCTOBEPSIOIIErO €ro MOJHOMOYMS — OpIEpa,
IPABOOTHOUIEHHE MEXIY CYAOM M IMPEACTaBUTEIEM HE MOXET BO3HUKHYTb.
Kaxxapiit u3 9TuX (HakTOB SBISETCS CAMOCTOSTEIBHBIM FOPUIUIECKIM (DaKTOM, HO
TOJIbKO MpPHU HAJUYUU HUX B COBOKYMHOCTH KaK M JIPYrHUX (PAaKTOB MOXKET MMETh
MECTO Cy/1e0HO€e MPEICTaBUTENbCTRO.

B kauecTtBe CcaMOCTOATENHHOIO OCHOBAaHUS BO3HUKHOBEHUS CYIEOHOTO
IPEJICTAaBUTENIbCTBA CJIEIYeT OTHECTU TPYAOBOM NOTOBOp. sl FOpPHUCKOHCYIbTa
UMEHHO TPYAOBOH JTOTOBOp SIBISICTCSI OCHOBAaHHWEM IPEICTABUTENHCTBA (B UHCIIE
Ipyrux (akToB), MOCKOJIbKY camo 1o cede Hammuyue 3akoHa — OOLIEro nojaoKeHus
O IOPUAMYECKOM OT/AeNie — HEe BeAeT K BO3HUKHOBEHHUIO Yy HEro TPYAOBOi
O053aHHOCTM 110  OCYILECTBIEHUI IPENCTABUTENbCTBA. TONBKO HAIUYHUE
TPYAOBOIO JIOTOBOpa C OpraHu3anuend (Hapsay C© JpYrUMH IOpUAMYECKUMU

¢akTamMu) AaeT OCHOBaHHE AaJMUHUCTpAlMU TPEOOBATh OT HETrO HCIOJHEHUS
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00513aHHOCTEH, BO3JIOKEHHBIX HA HEro 3aKOHOM WM JPYTMMH IPaBOBBIMU
HOpMaMHU.

HeneecniocoOHbIE 111a HE MOTYT CAMOCTOSITEJILHO BECTH CBOM JI€NIa B CY/IE,
a TaKKe HEe MOTYT caMU U30patTh cede MpeICTaBUTEINsI, MOPYUHB €My BeJICHUE Jea.
[TosToMy uX TmpeAcTaBUTENH NPUOOPETAIOT CBOM TOJHOMOYHS TOJBKO Ha
OCHOBaHMM (PaKTOB, YKa3aHHbIX B 3aKoHe. Tak, yJOCTOBEPEHHBIM B
YCTaHOBJICHHOM 3aKOHOM TMOPSJKE (DaKT MPOUCXOXKACHHUS IETeH OT poauTenen
Hapsy C JApYyrdMH, HpPEeIyCMOTPEHHBIMH 3aKOHOM (akTaMu, BEIEeT K
BO3HUKHOBEHUIO 3aKOHHOT'O IIPEJCTAaBUTEIILCTBA B CYIE.

K ocHOBaHUSIM BO3HUKHOBEHUS CYJ€OHOrO MPEACTaBUTEIBCTBA MOTYT OBITh
OTHECEHbl M Jpyrue (HakThl, NPEeTyCMOTPEHHbIE HOpMaMH CEMEHHOro Ipasa.
Hampumep, ycbhiHOBIEeHHE (yIOYEpEHUE) Takke BEAET K BO3HUKHOBEHHIO
IIPABOOTHOIIEHUM MEXKAY CYIOM M MPEACTABUTENEM. 3aKOH  HaJemseT
YCBIHOBUTEISA 110 OTHOLICHHWIO K YCBIHOBJICHHOMY TAaKOW XK€ IIOJIHOTOW IIpaB U
00s3aHHOCTEH, KOTOpbIE  BO3JIOXKEHbI HA  pPOAUTENEW B  OTHOUIEHUH
HECOBEpIICHHONETHUX Jnered. Takum oOpa3oMm, U 31eCh MpPeryCMOTPEHHbIE
HOpMaMu CEMEWHOro rmpaBa (akThl SBISIFOTCS OCHOBAaHHEM CYIEOHOTO
IIPEACTABUTEIIbCTBA.

IOpunnueckum OCHOBaHHUEM BO3HUKHOBEHUS CylneOHoro
IIPEACTABUTENBCTBA SBIIETCS AKT OPraHa ONEKH U MOIEUYUTENBCTBA O Ha3HAYEHUN
OTEKyHa HaJl MAJIOJIETHUM, CIa00YMHBIM WM AYHIEBHOOOJBHBIM. B Haamexamumx
CllydasiX OCHOBAaHHUEM BO3HUKHOBEHHS CYJIEOHOIO MpPEICTaBUTENIBbCTBA CIYXKHUT U
aKT O HAa3HAYEHUU IIONEYNTENI HAJ COBEPLICHHOJETHHMM. B maHHOM ciydae,
IOpUANYECKUM (PakTOM OyJeT BBICTYINAaTh UMEHHO aIMHUHHUCTPATUBHBIN aKT OpraHa
ONEKH O HA3HAYEHUM ONEKYHA WJIM MOIIEYUTEIs, & HE POACTBO, KOTOPOE BIIOJIHE
JIONIyCKAaeTCsl, HO HE HMMEET B OTOM OTHOUIEHWH IPABOYCTAHABIMBAOLIETO
3HA4YECHUS.

IOpunnueckoe 3HauyeHHWE M1 BO3HUKHOBEHUS IPABOOTHOLIECHUN MEXKIY
CYIOM M TpEICTaBUTEIEM HMEIOT M (aKThl, NPEIYCMOTPEHHBIE HOPMaMH

O6H.ICCTBCHHBIX opraHnsauHﬁ. B JaHHOM CJIydac¢, OCHOBAHUCM BO3HUKHOBCHMHA
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CyJIeOHOTO NPE/ICTAaBUTENbCTBA OYyAYyT TaKUe IOpUIUYECKHE (PaKThl, KaK YJIEHCTBO
B TOWM WM WHOW OOIIECTBEHHOW OpraHM3aIliy JIWIa, B 3allUTy HHTEPECOB
KOTOpPOro OyAeT OCYHIECTBISATHCS MPEICTABUTEIBCTBO B CYyJI€, TaK U U3bSIBICHUE
corjacusi Ha  TMPEACTABUTEIBCTBO  OOIIECTBEHHOW  OpraHU3AMH  CaMHUM
MPECTABIISIEMBIM.

[TonBoast UTOT BBIIIECKA3aHHOMY, CIIEIYET COTJIACUTHCS C MIPABOBOM TOYKOU
speaus S.A. PosenOepra, mojaraBmmm, 4YTO OCHOBAHHS BO3HUKHOBEHUS
CyJIeOHOTO TPEICTABUTENIBCTBA «IPEJCTABISIOT COOOM CIIOXKHBIE HOPUIMYECKHE
COCTaBbl, MO0 ATO BCErjJa COBOKYIHOCTb Pa3HOPOAHBIX (PAKTOB, T.€. (PaAKTOB,
OTHOCSIIIIMXCS K Pa3HbIM OTPACIISAM IpaBa: K MaTepUAIbBHOMY U MPOLIECCYAIbHOMY
npaBy. MarepuallbHO-IIPABOBasi 4acTh COCTaBa B KaXXIOM KOHKPETHOM ClIy4ae
MEHSIETCSI B 3aBUCUMOCTH OT TOTrO, KTO SIBJISIETCS TMPEJCTaBUTEIEM U
MPEACTABIISIEMbIM, a poLeccyanbHO-TPaBOBAs 4acTh ocTaercs
nocrostHHOM» [ Po3enbepr, c. 83].

st BO3HUKHOBEHUS MpPEACTaBUTEIIbCTBA B IpaXIaHCKOM
CYJIOTIPOM3BOJICTBE, KPOME HOPMBI MpaBa U IOPUIUUYECKOTO (hakTa, HEOOXOaMMA U
TPEThsl TPEANOChUIKA — TpakIaHCKas TMPaBOCIOCOOHOCTh. [ 'paxmaHckas
npoleccyaibHasi MpaBOCHOCOOHOCTh — MPEAOCTaBIECHUE CYOBEKTY OTHOILIECHUN
COBOKYITHOCTHA IIpaB, KOTOPBIMH OH MOET BOCIOJIb30BAaTbCSI B IPOLIECCE

MIPABOOTHOIICHUH, U KPYT 0053aHHOCTEN, KOTOPHIE CYOBEKT JTOJKEH UCTIOTHSTh.

3.2. IPEJUTOCBHUIKA TIPEKPAII[EHUS TTPEJICTABUTEJILCTBA B
TPAXKTAHCKOM CYJOITPOU3BOCTBE

CyneOHoe npeaCcTaBUTENIbCTBO MPEKPAIaeTCsl B ClIydasx, KOr/a OTHadaroT
OCHOBAHU, MOCTY>KUBILINE IMOBOJIOM K €r0 BO3HUKHOBEHHIO.
[Ipexpamnienue MaTepHalbHO-ITPABOBbIX OTHOLIEHUI MEXIY

npCaACTAaBILICMBIM U IMPCACTABUTCIICM MOTI'YT BbI3bIBATh!
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1) pacropkeHHEe JOrOBOpa MEXIY MPEICTABISEMBIM U MPEACTABUTEIEM IO
WHUIMATUBE JIIOO0TO U3 HUX;

2) nuiieHue poauTeNbekux mpaB (cT. 69 CK), mpu3HaHUE yCHIHOBICHHS
HEJICUCTBUTEIBLHBIM U oTMeHa ycbiHOBieHUs (cT. 141 CK), ocBoOoxieHue u
OTCTPAHEHUE OMEKYHOB U MOMEUYUTENEH OT UCIIOTHEHUS UMU CBOUX O0sS3aHHOCTEH
(ct. 39 I'K); mpekpailieHre ONeKy U MONeYUTEeIbCTBA;

3) mpekpamieHHe 4ICHCTBA MPEACTABIIEMOT0 B TOW WM  WHOM
oOmiecTBeHHON opranuzanuu. OJHAKO 3TO O0CTOSATEIHCTBO CaMO IO cebe He
BCErJa BEAET K MPEKpalIeHUI0 OOIIECTBEHHOTO IMPEACTABUTEILCTBA. Y CTaBbI
MHOTHX OOIIECTBEHHBIX OpraHU3alUi MpeayCMaTPUBAIOT OKa3aHUE IPaBOBOM
MTOMOIIN HE TOJBKO CBOMM YJIEHAM, HO M JIMIAaM, 3aHUMAIOIIUMCS JEATEIbHOCTHIO,
MOOIIPSEMOM TOW WJIM UHOU OOIIeCTBEHHOM opranu3anueid. M3 aToro cieayer, 4yTo
31€Ch TPEJICTAaBUTEIBCTBO MOXET TMPEKPATUThCA TOJBKO B Ccllydae, €ciu
OOIIIECTBEHHAs OpTraHU3aIsl MTOCIIE BHIX0/Ia U3 HEE MPEJCTABISAEMOTO HE TIOKETAeT
OKa3bIBaTh €My IMPABOBYIO IMOMOIIb WM HE MOXKEJTAeT MOJb30BaThCs €I cam
MPEICTaBISIEMbIN;

4) cMepTh TNPEACTABISIEMOr0 WM TPEACTABUTENs W Japyrue (hakTel,
CBUJICTEJILCTBYIONIME O TPEKPAICHUH OTHOIICHUN MEXIy MNPEACTaBIsIeMbIM U
MPEACTABUTEIIEM;

5) mnpekpalieHue ACHCTBHS JOBEPEHHOCTH, KOTOPOE MOXKET UMETh MECTO B
ciyyasx uctedeHus cpoka jioBepeHHoctH (cT. 188 I'K). [Ipuuem ucreuenue cpoka
JIOBEPEHHOCTH HE BCErJa CBUJETEIbCTBYET O MPEKpPAlIEHUU JOTOBOPHBIX
OTHOIIICHUM MEXIy NpEeACTaBIIeMbIM U TMpeacTtaBuTesneM. McreueHune cpoka
JIOBEPEHHOCTH, BBIIAHHON IOPUCKOHCYJIBTY, BOBCE HE CBHUJAETEIBCTBYET O
MpPEKpalleHUH TPYAOBBIX OTHOIICHUN MPEANPUSITHS C JIaHHBIM  JIMIIOM.
[Ipekpaiienre JTOBEPEHHOCTH MOXKET HMETh MECTO M B JPYrHMX Ciydasx,
HarpuMep, 0pPU YBOJbHEHUU IOPUCKOHCYJIbTA MPEINPUATHS, YUPEKIACHUS
OpraHu3aluy ¢ JAaHHOU JOJKHOCTH.

[IpekpaiiieHre NpeIcTaBUTENLCTBA B CYJI€ BIEKYT HE TOJIHLKO MaTepUAIIbHO-

IpaBOBbIE, HO U TporeccyaiabHble ¢GakThl. [IpuueM, 3T ¢akThl, Kak MpaBuio,



57

ABJIAFOTCS. HapaBHE C MaTEpPUaAIbHO-IIPABOBBIMU CAMOCTOSITEIBHBIM OCHOBAaHUEM
IPEKpaIIeHus Cy1eOHOr0 NPeCTaBUTEIbCTBA.

[Ipexpamienue CyqeOHOro MpeICTaBUTENbCTBA BIIEKYT (DAKThl BBIHECEHUS
pElIeHUs] CyAa W BCTYIUIEHWE €r0 B 3aKOHHYIO CUJIy, BBIHECEHUE ONpPENEIICHUS
CylOM KACCAllMOHHOM WHCTAHUWHW M [OCTAHOBJEHUS CYJOM HaJ30pHOU
WHCTAaHIMY, KOTOPBIMM 3aKaHYMBACTCA IPOU3BOJACTBO IO JEIy B CYyAC
COOTBETCTBYIOIIEN HHCTAHIINU.

Takune e 1paBoOBbIE MOCIEACTBUS BbI3BIBAET OINPEIEIICHUE, TOCTAHOBIICHHUE
00 OCTaBJIEHUM HCKa 0€3 PAacCMOTpPEHUs, MPEKpallleHUsl MPOU3BOJICTBA IO JEIy
HE3aBUCUMO OT TOr'0, B KAKOW MHCTAHLMU BBIHECEHBI TAKUE TTOCTAHOBJICHUS.

K npekpariennio cy1eO0HOro NpeCTaBUTENbCTBA IPUBOIUT U MPEKPAIlCHUE
COYYacTHsI MEXIY UCTLAMHU WU OTBETUYUKAMH.

CynebHoe MmpeacTaBUTENbCTBO MPEKPAIIACTCS U B T€X CIy4asx, KOrja OHO
BO3HHMKJIO C HAapylIEHHEM 3aKOHa, T.€. IPH OTCYTCTBUHM IPEAYyCMOTPEHHBIX
PaBOBBIMM HOPMAaMHM OCHOBAaHHW, M 3TO OBUIO YCTAHOBIEHO CYAOM MpHU
paccMOTpEHUH Jeia. B CBA3M ¢ 3TUM, BO3HUKAET BOIIPOC, KAK JOJIKEH MOCTYIIUTh
Cyl, €cid UM OyIyT YCTaHOBJIEHbl Takue OOCTOSITENIbCTBA IOCJIE JOIMycKa
NpEACTAaBUTENS] K ydacTMio B Jene. K coxalneHuro, JEUCTBYHOLIEE
3aKOHOJATEIBCTBO HA H3TOT CYET HHUKAKMX YKAa3aHUM HE COIEPXKHUT, XOTs
NOTPEOHOCTh B TaKOM IpPaBUJIE MOXKET BO3HUKHYTh. CKopee BCero, cyn AOJKEH
BBIHECTU OTpeesieHue Mpu OOHAPYKEHUH TaKUX OOCTOSTENbCTB, IPU3HATH TAKOE
IPECTaBUTEIILCTBO HE3aKOHHBIM M OCBOOOJUTH MPEICTAaBUTENS OT y4acTus B
npouecce. [IpeacraBurento, B CBOIO 0Uepeb, T10HKHO OBITh MPEIOCTaBICHO MPABO

00>anoBaTh 3TU JEHUCTBUA Cya.
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SAKJIIOYEHUE

3aBepilias HMCCIEAOBAHUE, CIEAYET KpaTKO OCTAaHOBUTCA Ha OCHOBHBIX
BBIBOJIaX, KOTOpbl€  OBUIM  CHACNAHbl MOPUMEHUTEIBHO K  Mpoodsiemam
MPEJICTABUTENIBCTBA B TPAKIAHCKOM CYIOIPOU3BOJICTBE.

[IpencTaBUTENLCTBO B TPaKTAaHCKOM CYIOIPOU3BOACTBE — JAEATEIBHOCTD
MPEJICTABUTEIIS,, HANPABICHHAs HA COACHCTBUE 3AIUTHI MPAaB U OXPAHIEMBIX
3aKOHOM WHTEPECOB MIPEJICTaBISIEMOTO, peanuzanuu BO3MOXXHOCTHU
OCYIIIECTBIICHUSI CYOBEKTUBHBIX MPAB MPEACTABISIEMOr0, BO3MOKHOCTH IOJyICHUS
KBaJTU(DUIIMPOBAHHON IOPUJIUYECKON TIOMOIIM, BBIPAXKEHHAsE B COBEPIICHUU
FOPUINYECKU 3HAYUMBIX JICUCTBUM.

3HaUYCHUE HHCTUTYTa MPEACTABUTEIBCTBA B TPAXJAHCKOM MPOIECCE
3aKJIFOYAETCS B pEAIM3AIMU MPOLIECCYATbHbIX TAPAHTUI JUYHOCTH B TPAKIAHCKOM
CyIOINpOU3BOACTBE.  MHCTUTYT  TIPEACTABUTENBCTBA  JAET  BO3MOXKHOCTH
YYaCTHUKAM  TPaXJaHCKOrO  MpoIEecca, C OJHOM  CTOPOHBI, IOPYy4YaTh
MPEJACTABUTEIILCTBO B CYAC CBOMX HHTEPECOB JIMIY, BBIOpAHHOMY HMH, a C
JIpyroi — TpeOOBaTh OT MPEACTABUTENSI COBEPIICHHS BCEX MPETyCMOTPEHHBIX
3aKOHOM ME€p W HCIIOJb30BAHUSI YKA3aHHBIX B HEM CPEACTB B LEAX 3aIIUTHI
WHTEPECOB JIOBEPUTEIIS.

[IpoueccyanbHO€ TPEACTABUTENBCTBO SIBIAETCS JIEMEHTOM BBICTPAUBAEMOM
roCy1apCTBOM CHUCTEMbI 3aIllUThI MPAB, B KOTOPOU TJIABHYIO POJIb MIPAET CYI.
pyrumu cioBamu, MPOLECCYAIbHOE MNPEACTABUTEIBLCTBO IMOHUMAECTCS, IMPEKIE
BCEr0, KAK MHCTUTYT BCIIOMOTATEIbHbBIN MO0 OTHOLICHUIO K JIESITEILHOCTH Cy/a.

JInmo, KoTopoe OCymecTBIsAeT (DYHKIIMH MPOIECCYyaTbHOTO MPEACTaBUTENS,
KaK MPaBUJIO, COBMEIIAET 3TO 3aHATHE C KOHCYJBTUPOBAaHUEM U MHBIMU (opMaMu
OKa3aHMs NMPAaBOBOM MOMOIIH. [IpeIcTaBUTENBCTBO B CYJI€ B ’TOM CIIy4ae SIBJIACTCS
JIMIIb YacThIO €ro AEATEIbHOCTH, a NPEACTABUTEIILCTBO B IEJIOM IPU3BAHO
00CITy’)KMBaTh TPAKIAHCKUN U MMyOIMYHBIN 000poT. OaHAKO JJIs 1IeJiel HaCTOSIIeH

paboThl 0co0O€ 3HAYEHHE HMEET MPEJACTABUTENHCTBO HMEHHO B CyJle, TJe
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NPEACTaBUTENb SBJISETCS BCIOMOTaTENbHBIM 3BEHOM B CHUCTEME CyAeOHOMN
3aIIUTHI.

CyneOHbll MTpeACTaBUTENb JIOJKEH OBITh OTHECEH K JIUIAaM, Y4acCTBYIOLIUM
B JieJie, TOCKOJbKY HaJeJeH COOCTBEHHBIMU MPOLIECCYaTbHBIMU MTPaBaMHU, a TaKkKe
MMEET IOpUJIMYECKUN HHTEPEC B MPOILIECCE M BBIPAKAET COOCTBEHHYIO BOJIO. B
paMKax MpOBEIEHHOro HccienoBanus s npemyararo BHecTy B I'TIK P® nompaskwy,
KaCamlMecsT M3MEHEHUIO CTaTbhbU <JIMIA, YYACTBYIOIIME B JIEJNE» C LENbIO
paspelnieHus: MpaBOBOM HEOMPENEIEHHOCTH MO MOBOAY (PUTYpHI MpeACTaBUTENS B
rpaxkgaHckoM Tiporecce. S mpennararo u3noxuth crtateio 34 I'TIK PD B
cleayromen penakuuu: «JIumamu, y4yacTBYIOIIMMHU B JI€N€, SIBJISIFOTCA CTOPOHBI,
TPEThU JHIA, IPOKYPOP, YUACTHUKH CYAONPOU3BOACTBA, BEICTYNAIOIINE B 3AIIUTY
npaB, CBOOOJ] UM 3aKOHHBIX MHTEPECOB JIHIl, YYaCTBYIOUIUX B Jene (IPOKypop,
nuia, oOpalllatoIrecss B CyJ 3a 3alllUTOW MpaB, CBOOOJ M 3aKOHHBIX MHTEPECOB
JpYTUX JUIl WA BCTyHAKIIME B MPOLECC B LEISIX Jaud 3aKJIIOYEHUS IO
OCHOBaHUSIM, TPEIyCMOTPEHHbIM CT. cT. 4, 46, 47 ITIK P®, cynebHbie
MIPEACTABUTEIN ), 3asIBUTEIN U JPYTUe 3aMHTEPECOBAHHBIC JIUIIA 110 JIeJIlaM 0CO00TO
MPOU3BOJICTBA U TIO J€JIaM, BO3HHUKAIOIIUM W3 MYOJWYHBIX MPABOOTHOILICHUH,
YYaCTHUKHU  CYAONPOU3BOJCTBA, COACHCTBYIOIIME MPaBOCYAHIO0 (CBUACTEINH,
HKCIIEPTHI, TEPEBOTUMKH, CTICIIHAIIUCTHI )>.

3ammTa «ciaaboi» CTOPOHBI B MpoIEcce AOJKHA OBITh BO3JIOKEHA Ha
MPEACTABUTEINSI, IJI1 YEro CJeAyeT aKTUBHO HCIOJIb30BaTh MEXAHHU3MbI «IIpaBa
OOIIIECTBEHHOTO HHTEPECa», WCIOJIb30BaHUS TMPABOBBIX BO3MOXKHOCTEH B
cootBercTBUM ¢ ['TIK P®, mpenocraBieHuss JAbrOT MO TOCHOUIJIMHE W OIUIaTe
IOpUJIMYECKON TOMOIIM B 3aBUCUMOCTH OT JEUCTBUTEIBHOIO HUMYIECTBEHHOTO
MOJIOKEHUSI JINIA, & HE OT KATETOPUHU IPa)KJaHCKOro Jea.

[IpoBeass aHanu3 MPaBOBBIX OCHOB CTaTryca M AEATEIBHOCTH aJBOKaTa B
IpaXXJaHCKOM IPOLIECCE MOXKHO CIIE€JIATh CIEAYIOIINE BBIBOJIBL:

[IpaBoBOi1 craryc ajBokKaTa B TPaXJAHCKOM TMPOLECCE 3aKPEIUIEH
IOpUJINYECKU B PSAJIE 3aKOHOAATENbHBIX U KOPIOPATUBHBIX akTOB. [[aHHbBIE aKTbI

Aar0T HOpPCACTABICHHUC O IPABOBLIX CPCACTBAX W HPABCTBCHHBLIX OI'PAaHUYCHUAX
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aZIBOKaTCKOM JEATEIbHOCTH II0 IPEACTABUTENBCTBY M 3aALUTE JOBEPUTEIEH.
CopepxarenpHasi  XapakTepUCTHMKa  cTaryca  aJBOKaTra  MpOSBISAETCI B
COBOKYIIHOCTU €ro IpaB U oOs3aHHOCTe. Kpyr mpaB u o0si3aHHOCTEH aJBOKara
3aBUCHT OT BOJIM U IIPOLIECCYATBHOTO MOJIOKEHHUS IPEICTABIAEMON CTOPOHBI.

S cumrtar, 4To HEOOXOAUMO pedopMHpOBaHHE HOPMATUBHBIX IOJOKECHHIA,
OINPEAEISIONUX CTaTyC aIBOKaTa.

B 4dacTHOCTH BO3MOXHO JIETAJIBHOIO ONPEAEIEHUS Kpyra CIEIUAIIbHBIX PAB
U 00513aHHOCTEN ajBOKaTa.

Taxxe npennarato BBectu B @3 00 afBOKAType JIETAIBHOTO ONpPEIEICHUS
«KBaJIU(ULIUPOBAHHOM FOPUIHYECKON IIOMOLLI. KBanuduuupoBanHas
IOpUIAYECKas IIOMOINb - 3TO IIOMOLIb  OKa3blBacMasg KOMIICTEHTHBIMU
CHEHUAINCTAMH, YNOJHOMOYEHHBIMA B COOTBETCTBHM C 3aKOHHOM Ha €€
OCYILIECTBJICHUE.

KBanu¢uuupoBanHas opuaudeckas IOMOIb HE MOXET CYIIECTBOBATh 0e3
CUCTEMBI (PUHAHCUPOBAHHUSI.

IIpennaraem 3aKOHOJATENBHO YCTaHOBUTH TOYHBIE pa3mepsl
BO3HATrpaXJICHUM aJBOKAaTaM, B CJy4yae OKaszaHHs OeCIJIaTHOM IOpUINYECKON
ITOMOIIM ISl 3asIBUTENIA U B CIIydasix, KOrJa aJBOKaT JEUCTBYET 10 HA3HAYEHHUIO, a
TaKXe €XKEroHO BECTU TAKUX BO3HAIPAKICHUM.

CuuraeM, uto cienyer oOpatuTh BHUMaHue Ha cT. 50 I'TIK P®, xorna cya
Ha3HAa4yaeT aJBOKAaTa B KAauyeCTBE MPEACTAaBUTENA B ClIy4ae OTCYTCTBUSA
IIPEACTABUTEISL Y OTBETUHUKA, MECTO KUTEIBCTBA KOTOPOTO HEU3BECTHO, & TAKKE B
JIPYTUX MPEAyCMOTPEHHBIX (eepaIbHBIM 3aKOHOM CITyYasiX.

Takas HOpMa 3aKpeluieHa B POCCHMCKOM TPAXKIAHCKOM ITPOLECCYyaTIbHOM
3aKOHOAATENBCTBE BHEPBBIE. [Ipr 3TOM 3aKOHOAATENBHO HE Pa3pelIEH BOIPOC O
TOM, KTO, B KAKOM Pa3Mepe M 3a CUET KaKUX CPEACTB JOJDKEH OIUIAYMBATh TPYH
aZgBOKaTa, 4YTO HA MPAKTUKE 3aTPyIHSET pealr3alyi0 HOBOIO ITOJIOKEHMS
IIPOLIECCYaIbHOIO 3aKOHA.

Bonpoc omnatel Tpyaa HasHayaeMbIX CyJOM MO TPaXAAaHCKUM JelaM

4IBOKATOB B T'paAKAAHCKOM IIPOHCCCYAJIbHOM 3aKOHOAATCILCTBE JO CHUX IIOP HC
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YPEryJMpOBaH, B CBS3M C ATUM, CYAbl MPOAOJDKAIOT NPUMEHSTH IO AaHAJIOTUU
. 22(1) moctanosnenus [IpaButensctBa PO ot 1 mexabps 2012 r. Ne 1240 «O
MOPSJIKE W pa3Mepe BO3MEIICHUS MPOILECCYATbHBIX H3IAEPKEK, CBSI3aHHBIX C
MMPOU3BOJACTBOM II0 YTOJIOBHOMY JAENy...». BOmpoc omnarel yCciayr aaBOKaToOB IMpH
HAa3HAYEHUU CYJIOM [0 TPAXIJAHCKUM JieJlaM JIOJDKEH OBITh yperyjaupoBaH
HOPMaMHU TPAXKAAHCKOTO IIPOIECCYAIbBHOTO 3aKOHOJIATEIhCTBA C BHECEHUEM
COOTBETCTBYIOIIMX JomnojHeHuid B DenepaibHbli 3akoH «O0 aJBOKATCKOM
JIESTEIILHOCTH U aJiBOKaType B Poccuiickont Denepaunm.

Taxxe mnpegiaraem jgonoiaHuth cr. 50 TTIK P®, a uMeHHO BHECTH
KaTErOpHUI0 TPAXKIAHCKUX JIeJl, TJe TpeOyeTcss o0s3aTeNbHOe y4acTue aJBoKara B
KadecTBE MpeJCTaBUTEeIsA. Takke B JaHHOW HOpME HEOOXOIUMO 3aKpeIlHTh, B
KaKUX KOHKPETHO Cliydasix TpeOyeTcsi 00si3aTelIbHOE Ha3HAYEHUE CYJ0M aJIBOKaTa
B KQUECTBE MPEICTABUTES.

B cBsi3u ¢ BhIIIE U3710KEHHBIM MOJIBOJISI OOIIMI UTOT MPOJEIaHHON padOThI
MO’KHO CJIeJIaTh BBIBOJ O TOM, YTO Ha CETOAHAIIHUNA MOMEHT TOCYJapCTBO HE B
MOJIHOW MEpEe pean3yeT KOHCTUTYIIMOHHBIC MpaBa HA TOCYAAPCTBEHHYIO 3AIUTY
mpaB U cBOOO ¥ Ha MOJTyYeHHUE KBATM(PUITUPOBAHHON IOPHINUESCKOMN TTOMOIIIH.

Takum oOpa3oM, TIPOBEACHHBIM aHAIM3 TIOKa3bIBAE€T CJIOKHOCTH U
MHOT'0aCIIEKTHOCTh MPOOJIEM TIPAaBOBOTO PEryJUPOBAHHS ¢ HOPUIUICCKOU
NeATEIIbHOCTH MPEJICTaBUTENEH B CyJeOHOM TIpoliecce.

JlaHHass TeMa HyXIaercs B JAJBHEHIIEM HCCIEAOBAHUM HOBBIMU

IMOKOJICHUAMMU YUCHBIX.
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