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BBE/IEHHE

Axmyanvnocms memwi: OOyCIOBIEHA COBPEMEHHBIMM IIpOLECCAMH B
POCCHICKOI peaTbHOCTH, KOTOPbIE 3aMETHBI Jlak€ HECHEUUANIMCTaM: IpaBOBas
CUCTEMa IOCyJapCTBa YCOBEPUICHCTBYETCS C LIE€JIbIO0 CTAHOBJICHUS, JAJbHEUIIETO
pa3BuTHs, nporpeccupoBaHus. OOHOM M3 OCHOBHBIX 3aJad 3aKOHOJATeNel
NPU3HAETCA YTBEPKICHUE OOLICYEIOBEUECKUX LIEHHOCTEW, MNPOSBIIAIONIMXCA B
00eCrieYeHNN 3aKOHHBIX NpaB TpakJaHUHA, 3allUTe CBOOOJ HWHAMBUAYYMa B
OKpyXxaromeM ero coumyme. Octpas npoOiemMa pealbHOCTH COBPEMEHHOIO
o011ecTBa - TapaHTUPOBAHHOE 3aKOHOJATEILCTBOM COOJIOACHHUE MpPaB YeIOBEKa.
OTO NOHKHO BBIPAXKATHCS B YBAKEHUHM M 3aLIUTE YECTH U JOCTOMHCTBA Ka)JI0TO
rpakJaHWHA, HE3aBHCHUMO OT €ro COIMaJIbHOro craryca. [IpmHumun rymaHusma
MHOTOI'PAaHEH M MHOTOMEPEH, OTCIO/Ia BBITEKAECT JIOTMYHBIA BBIBOJ O LIECHHOCTU
KQKJIOW 4eaoBeYeCKoW TuyHOCTU. CTpaHa, KOTOpas CTOMT Ha MyTU K MPABOBOMY
rocyAapcTBY, JOCTUTHET NMOJJIMHHON JTEMOKPAaTUH TOJIBKO MCIOJIB3Yys B KauyeCTBE
KpUTEpPUSI TPOBEPKH, T'OTOBHOCTH COLIMYMa BOCIPUHUMATH JIMYHOCTH, Kak
KATETOPHIO BBICIIEN TOCYAapCTBEHHON IEHHOCTH.

[IporcxoauT NOCTENEHHAs: CMEHA ITPUOPUTETOB B YCTPOMCTBE TOCYNApCTBA,
W3MEHSIOTCA TJIABHBIE MOJIX0/Ibl K B3aMMOJICHCTBUIO MHAUBHUAA U rocyaapctsa Ha
ATON OCHOBE (HOPMHUPYETCS JAEMOKPATUUYECKOE OOIINECTBO, MPU ITOM KIIIOUEBBIE
NO3ULMNA 3aHUMAIOT YEJIOBEYECKHE IIPUOPUTETHI. B TIaBHOM TOC. 3aKOHE
TOBOPUTCS C MEPBBIX CTPAHMI] O MPUOPUTETHOCTH yenoBeka. B Jlekiapanuu npas
4eJIOBEKAa U B 3TOM 3aKOHE, €CTh HEKOTOPBIE HAMETKH, ITO3BOJISIOIINE TOBOPUTH OT
OTMEHE IPEKHUX 3aKOHOAATENBHBIX HOPM™.

Ot obecnieyeHusi MPaBOBOM peanu3alliyd 3aBUCHUT, KaKMM 00pa3oM OyIyT
BOIUIOIIATHCSA JIMYHOCTHBIE CBOOOABI yenoBeka. OT 3TOro, BO MHOTOM 3aBHCHT,

HACKOJIBKO TOCyJapcTBO OyneT Npu3HAHO NpaBoBbIM. [locTaBieHHblE mnepen

! Kamkuna E.B. TyMaHu3M Kak NPUHLMUI FOPUIMYECKOH OTBETCTBEHHOCTH MO POCCHIICKOMY 3aKOHOIATENBCTBY
/Mock. FOpun. Ue-t MBI — Mockga, 2003. c. 3



roCy1apCTBOM 3aJlaui, OKa3blBalOT BIMsIHUE Ha (hopMmupoBaHre OHU ONpPEaEsItOT
IIPABOBYIO CUCTEMY, €€ YCOBEPLIEHCTBOBAHUE U COAECPIKAHUE.

AKTyalbHOCTb ~ pacCMAaTpUBAEMOW  TEMBl  COCTOMT B  HW3YUYEHUH
npeoOpazoBaHuii, mnpoucxondammux B P®, mnpouecca NOPOXKIEHUS HOBOTO
COJEp)KaHUsl M 3HAYEHMsS T[OHATHS MPaBOBOro TyMaHu3ma. [l a3toro
3aJIeiCTBOBAH MHCTUTYTA IMpaBa, APYrMe MEXaHHU3MBbI, MO3BOJSIONINE OKAa3bIBATH
HEINOCPEICTBEHHOE BIMSIHME Ha Cynb0y 4eloBeKa, peald3alvio MpaB U CBOOOA
Ka)XJ10ro0 rpaxaannnaa Poccun.

Cmenenv mnayunout pazpabomannocmu. IlpoaHanuzupoBaHo o01ee
coJiep’KaHue TEPMHHA TYMaHU3M, €r0 TEOPETHUECKOe 0OOCHOBaHUE U 3HAUYEHUE B
tpynax: B.B. bopucoBa, B.[.IlonkoBa, B.E. Ksammca, B.J[. ®PuinumoHoBa,
M.A.MycaeBa u ap.

CoBpeMeHHas TpakTOBKA HEJOCTATOYHO J0padOTaHa U HCCIIEJOBaHA.
[lepBocTeNEHHOCTh M MPUOPUTETHOCTH NPOOJEMBI MpPaB W CBOOOJ, CAMOro
4eJIOBeKa, €ro  B3aMMOOTHOLIEHWH €  TOCYJapCTBEHHBIM  MEXaHHU3MOM,
oOmenpu3Hanbl. OJHAKO HEIb3sl HAa3BaTb TEOPETUYECKYIO MPOPabOTKY
npo0OJieMaTUKU TyMaHM3Ma U OTPaXEHHs B Tpydax IPaBOBEAOB JOCTATOYHO
popabdOTaHHOM.

Henp3st roBOopUTh, YTO B COBPEMEHHOM TEOPUM MOHATHE MpaBa MPOILIO
THIATENBHOE HcchenoBaHue. He 10 KoHIIA paccMOTpeHa €ro pojib U MECTO B
COBPEMEHHBIX HAYYHBIX TpyJaX, KacaeMbIX H3y4YE€HHs MPABOBOIO MEXaHU3MA.
CunerenbcTBa HEOOXOJUMOCTH HOBBIX Hay4HBIX MCCIEIOBaHMM B 3TOW cdepe,
peannzanMyu  mpaBooOecrieyeHus B CTpaHe, U OLEHKE MeXaHHu3Ma
YCOBEPILIEHCTBOBAHMS JOJKHBI pAacCMaTpUBATBbCI B TEOPETUUYECKHX paboTax M
3aKOHOJATEISIMU Ha YPOBHE TOCYAApCTBA.

Oo0vexkmom ABIIETCS IPABOBOM T'yMaHHU3M B coBpemMeHHoi Poccuu.

Ilpeomemom cny>Xutr aHanu3 OOBEKTa B TEOPETHUYECKOM M pealbHOM
KOHTEKCTE PAcCMOTPEHHE €ro, Kak IOpUAMYECKOT0 (EHOMEHa, CTENEHU €ro
peanu3alid Ha COBPEMEHHOM JTalle yCOBEPLIEHCTBOBAHUS POCCHICKOTO

3aKOHOOATCIbCTBA.



Ilenu u 3a0auu. OCHOBHOH LIENBIO SIBISIETCS OOLIETEOPETUYECKUI aHAIU3
IOHATUS  COBPEMEHHOIO IIPABOBOIO T'YMaHHM3Ma, pEaJbHOIO  COCTOSHUSA
YeJIOBEUECKUX MpaB u cB000 B Poccum.

3aodauu onpeneneHsl B COOTBETCTBUU € ITOCTABICHHON LIEIIBIO!

1. OxapakTepu3oBaTh TEPMHH T'yMaHU3M M OINPENEIUTH €ro MECTO B

TEOPUU COBPEMEHHOTO IIpaBa.

2. PackpbITh MPU3HAKH UCCIIETyEMOTO TTOHSITHSI.

3.  HccnemoBatb ero ponb B (OPMHUPOBAHMH  COBPEMEHHOTO
IPaBOBE/ICHUSI.

4.  Omwmcath peanu3aluio B 3aKOHOAATenbcTBe P® TrymaHHMTapHBIX

IIPUHLHAIIOB, HOPM, ITOJIOKEHUHN IIPABOBOIO T'yMaHNU3Ma.

S. BoisiBuTh crienuuKy MexXaHuW3Ma YCOBEPIICHCTBOBAHHS MOHATHUS B
CTpaHe.
6. OnpenenuTs CTENEHb pealu3aluy  IOJIOKEHUH, COJEpIKAIIUX

YCTaHOBKH I10 TEOPETUUECKOMY U MPAKTUYECKOMY COJIEPKAHUIO.

Memooonozusa: WCNONB3YET PSAJ HAYYHBIX METOAOB: OTPACIEBBIE W
crenuaibHble, a Takxke  oOuereopeTudeckuid  acnekr. [log  HuMH
MOJAPA3yMEBAIOTCS JTUAICKTUYECKHUM, JOTUYECKUH, CPAaBHUTENBbHBIN, MPABOBOU,
HMCTOPUYECKHI U JPYTHE.

OcobeHHOe 3HAYECHHME MPUIABATIOCH TOJIOXKEHHSIM OOIIEH Teopuu Ipasa,
HopMaM KOHCTUTYyLUHHM, aAMUHUCTPATUBHOMY, YTOJIOBHOMY M TPaXIAHCKOMY
KOJIEKCaM M HOPMAaTUBHBIM aKTaM B JPYruUX oTpacigax mnpasa. Coluosiorus,
UCTOpUS ATUKA U (Puiocopus paccMaTpUBAINUCh, KaK CMEXKHbIC, TMOTPAHUYHBIC
WJIU TECHO MeperuieTeHHbIe 00JaCTh HAayKH., IPUHUMAINCh BO BHUMAaHUs, €CIU B
ATOM CYIIECTBOBAJA HACYIIHAS HEOOXOIUMOCTb.

Kak smniupuueckuit 6a3uc, UCOIb30BaAIUCh aKThl MEXITYHAPOIHOTO MpaBa,

COBCTCKOEC U pOCCHﬁCKOe 3aKOHO,JIaTe.]'ILCTBO.2

2 Kamkuna E.B. TyMaHu3M Kak NPUHIMUI FOPUIMYECKOH OTBETCTBEHHOCTH MO POCCHICKOMY 3aKOHOIATENBCTBY
/Mock. FOpun. Ue-t MBI — Mockga, 2003, ¢.8



Teopemuueckaa u  NPAKMUYECKAA  3HAYUMOCMb.  BO3MOXKHOCTb
IIPUMEHEHUSI TIOJyYECHHBIX PE3yJIbTATOB B 3aKOHOTBOPYECKOM IPAKTHKE, €ro
IIOJIO)KEHWM W BBIBOAOB - B IPABONPUMEHUTEIBHOW, Ui JAJIbHEHIIEH
I'YMaHM3al1y IIpaBa cCOBpeMeHHol Poccun.

Hayunas noeusna 00ycioBiIeHa IPOBEICHHBIM aHAIU30M, TEOPETHYECKUM
U DMIOUPHUYECKUM, YIUIyOMBIIMM HAy4YHbIE NPEJCTABICHUA O T'yYMaHU3ME, €ro
HEIIOBTOPUMOM CBO€OOpa3uu, Kak IOPUANYECKOTO (PeHOMEHa. DTO MO3BOJIMIIO
O0OCHOBaTh AaKTyallbHOCTb €r0 pOJU B Pa3BUTUH  (PYHKIHOHAIBHOCTH
COBPEMEHHOTI0 3aKoHoAarenscTBa Poccun.

Cmpyxkmypa u 06vém: BoinyckHas kBanudukamonaas padora OpopmieHa
B COOTBETCTBHUU C CYIECTBYIOIMMHA METOANYECKUMU TPEOOBAHUSIMU: OHA COCTOUT
U3 BBEJICHUS U 3aKJII0YEHMSI, IBYX IJ1aB U3 3-X naparpadosB, ciucka

oubnuorpaduu.



I'JTIABA 1. IIOHATHUE U OBIIIAA XAPAKTEPUCTUKA ITOHATUA
ITPABOBOI'O 'YMAHHN3MA
1.1.  OBIIAA XAPAKTEPUCTUKA I'VMAHU3MA KAK ITIOHATHUA
COBPEMEHHOI'O ITPABA

B CnoBape 3TUKHM MHOTO TOBOpUTCS O rymanusMme. [Ipu stom eMy maetcs
yeTkoe omnpeneneHue. OH  0Oa3upyercss Ha  4YEIOBEYECKOM  MPUHIIUI
MHUPOBO33pPEHUS, KOTOPbIA MOCTPOEH HAa OCHOBE YOEKIECHUM B TOM, UYTO KaxIbIil
WHIUBUYYM uMeeT psn BO3MOXHOCTEH u croco0eH K
caMoycoBeplieHCTBOBaHU0. Crofja BilOYEHA WHJes IMpaB, MOAPA3yMEBAKOLINX
3allUTYy JOCTOMHCTBA, OCHOBAaHHAsi Ha CBOOOJIE CJIOBa M IMPaBE HA CUACThE BCEX
rpaxkiaan’,

Yacto CTaBAT 3HAK pPABEHCTBA MEXAY IMOHATHAMH «TYMaHHU3Ma» U
«ryMaHHocTw». Hampumep, Takod moaxoj HcCmojib3oBaH B «CiloBape pyccKOro
s3pikay C.U. OxeroBa. OH paccMaTpuBaeT 4€JIOBEUYHOCTh HE TOJBKO B KM3HU B
00IIIeCTBE, HO IO OTHOIIEHMUIO K 4ujieHaMm coobimiecTBa [Oxeros, ¢.87]. LleHHOCTH
KOKJIO0M JUYHOCTH, €€ TMpaBO Ha CaMOPa3BUTHE IMPOSBICHUE TMPUPOJIHBIX
CIIOCOOHOCTEM, UM CUTYyallUsl, B KOTOPOM OCYIIIECTBICHUE MPaB U OJIaromnojydue
WHJMBUAYYMa BBICTYNAIOT KPUTEPUEM OIICHKH OTHOILIECHHN B TOM OOIIECTBE, TJIe
OH HaxoauTCs’,

3apokJieHe TyYMaHUCTHUYECKUX HAEH MPOUCXOIUIO B TMEPHUOJ, Korja y
oOIIleCTBa TMOSBWIACH 3aWHTEPECOBAHHOCTH B UEJIOBEKAa. OTO BBIHYJIUJIO
OOIIIECTBEHHYIO MBICIb K BOCIHPHUSTHIO MaJ€HbKOTO BUHTHKAa CHCTEMBI, Kak
MPOU3BOJIUTEIIS 1IEHHOCTEW, HEOOXOJUMBIX B BBIKMBAHUU M BOCIIPOM3BOJICTBE
obOmiecTtBa. Pa3BuTue HOBOW mpaBOBOM UWIEHM OBUIO BBI3BAHO TECHOM
B3aMMO3aBUCHUMOCTBIO CYIIIECTBOBABIIIETO B TOT/IAIIIHEM OOIIECTBE BapuaOeIbHBIX

5

KOHTEKCTOB.”> M3HaudajabHO mpaBa 4YCJIIOBCKA OTOXIACCTBIIAINCL C IIpaBAIIUM

3 Cnoaps no stuxe. M.: INonutusaar, 1985. 39 ¢

4 Kamkuna E.B. T'yMaHu3M Kak NPUHIMI FOPUAMYECKON OTBETCTBEHHOCTH MO POCCHIICKOMY 3aKOHOIATENBCTBY
/Mock. FOpun. M-t MB/] — Mocksa, 2003., ¢.9

5 Mkptbiues C.B. ®unocopcko — NpaBoBOil aHAIM3 TyMaHM3Ma B COBPEMEHHOM POCCHUHCKOM IIPaBONIOHUMAHUM/
Pocr. FOpun. un-t -Poctos w//1, 2007, c. 10



KJIACCOM, COCJIOBUEM WJIU CJIOEM, a OCTaJbHas 4acTh OOLIECTBA ObliIa GecripaBHOM.
[lepBas  dopmynupoBka oTHocuTcss K osnoxe Illymepa. borocnoBckue
UCCIIEIOBATENM YKa3bIBAIOT HA YIIOMUHAHKUE O HUX YEJIOBEKa COIEepKUT B Berxom
3aBete®.

KoHTeKkCT mMOHATHA TyMaHW3M, KakK COOJIOJCHHS TpaB WHIWBHIyyMa
3apoawicss B VI-IV BB. g0 H.3. IlepBEeHCTBO BBICKa3bIBAHHM OTMEUYCHO 3a
[Ipororopom, Autudontom, JInkohpokom mnpeacTaBUTEIIMU IPEBHETPEUECKOTO
WHTEJUICKTYaJIbHOTO TEUYCHHsI, HO CXOIHBIC MOTHBBHI €CTh U y JIPEBHEKUTANHCKHUX
dunocopo  Mao-1I3p1 u Kondymus. B pedopme CosioHa ycmarpubaercs
3aKperieHHe TMPUHIIMIIOB TyMaHW3Ma B  OrPaHUYCHHUSIX  YHMHOBHHYBETO
MPOU3BOJIa MO OTHOIICHUIO K TMOJBIACTHOMY WM HaceieHuto. (OTMmedaercs
OUYEBHJIHOE TPHUCYTCTBHE PABEHCTBA KaK WJEU B XPUCTHAHCKOW penuruu. B
HpeBuem Pume ropuctamu ObUIO pa3pabOTaHO TMOHATHE CYOBEKTa IIpaBa,
YTBEPKJIECHO PaBEHCTBO MEpe] 3aKOHOM. JTO O3HAuyaeT, YTO JAPEBHEPUMCKHUE
3aKOHOJIaTEIM BHECIM CBOM BECOMBIM BKJIaJ B MOCTENEHHOE (opMUpoBaHUE
TIOHATHUS HA POTSKEHUN JUTUTEIBHOM NCTOPHHU Y€I0BEYECTBA.

HepapxuyHocth, pa3BuBiiasicsi B CpellHEBEKOBbE, B IMEPHOJI TOTAIBHOIO
npeobiialanusi IpaBa, 00YCIOBJIEHHOTO COCIIOBHBIM JIeJIeHHEeM O0IecTBa, Oblia
YCJIOBUEM BO3HUKHOBEHHS OOJIalaHUs TPaBOM, M3HAYAJIbHO JaHHOTO IO
NPUHANIEKHOCTH K ompeleieHHoMy cocinoBuio.® Hepsupas Ha  Takyio
MPEAONPEICICHHOCTh, UMEHHO K JTOMY HCTOPUYECKOMY IE€PUOJY OTHOCUTCS
MEPBBIM, 3HAYUTENbHBIA 10 00BEMY JOKYMEHT, B KOTOPOM B AHIJIMH BIIEPBBIC
MIPOUCXOIUT OCMBICIICHUE YEJIOBEYECKUX TpaB M cBoOo - 1215 roay mosiBisieTcs
«Benukas xapTusi BOJBHOCTEW» U BIEPBBIC 3aKPEIUISETCS HEMPUKOCHOBEHHOCTh
JUYHOCTU - JIaJiee YK€ HEOThEeMJIEMOE, U3HAYAIIbHO MOJpa3yMeBaBIleecs IMPaBO

YCIIOBCKA, obecrieunBaeMoe COIMYMOM.

¢ Anucumos I1.B. [IpaBa uenoBeKka U MPaBO3AIIUTHOE PETyIMPOBAHKE: MPOOIIEMBI TEOPUM U NIPAKTUKK: [Ipobrembl
meopuu v npakmuxu: MoHorpabwus. —Boneoepad: BA MBI Poccun, 2014., ¢.16

" Hepcecsnn B.C. Teopus npasa u rocyaapctsa. Yue6Hoe nocobue. M., 2017, c. 27-29

8 Mxkprbiues C.b. ®uiocopcko — NpaBoBOil aHAIM3 TYMaHM3Ma B COBPEMEHHOM PoCCHICKOM IIpaBONOHUMAHUM/
Poct. FOpun. un-t -Poctos w//1, 2007, c.16



3anaaHo-EBporneiickasi KOHLENUMU IpaB 4YelioBeKa cpopMupoBaiach Ha
unesx Jlokka IIqitHa, xeddepcona, Pycco, Monteckbe, Bonbrepa, I'porus.
dopMupoBaHUE MOHATHI paBEHCTBA, IEPMAHEHTHOTO MpaBa Ha KU3Hb, CBOOOY U
0e30MacHOCTh, MO3BOJISIONIETO O0ECIEUNTh BHDKMBAHUE M KU3HECTIOCOOHOCTD
COI[MyMa, MPUHAJICKUT UMEHHO 3TUM aBTopaM. OHM ChITpald BEIYIIYIO pPOJb B
3aBOEBAHUAX OYypXKya3HbIX PEBOJIOLMM, CTadld OCHOBOM KOHCTUTYLHH U
3aKOHOAATENbHBIX YCTOEB B CTPaHaX, KOTOPBIE CelYac OTHOCITCSA K KaTEropuu
pas3BuThIX.’ BaxkHeNIIMMY 3aBOEBAHMAMY CTAIM — IpuHATHE [leTunum o mpaBax u
bunns— yepe3 mecTy aecATUIETH ciycTs, — Jleximapanuii o npaBax BupmxkuHumn
Y HE3aBHCUMOCTH», buiis o nmpaBax» B CIA, «/leknapamnuu npas...» B KOHIE 18
crosieTust BO PpaHuuy.

B mpunsiToil (paniyzamu Jekiapaiii €CTh HEOCHOPUMBIE HOBATOPCKUE
O0COOEHHOCTH, KOTOPBIE 1aJld OCHOBAHUS ISl OTBEJECHUS € COBEPIIEHHO 0CO00TO
MECTa B MEPEYHE JICKIAPATUBHO-HOPMATUBHBIX JOKYMEHTOB: CIICIAHHOE BIICPBBIC
B MCTOPUHU IMBUJIM30BAHHOTO OOINECTBA PACKPBITHE CYTH U COJACpP)KaHUS TPaB
uHauBMayyMa. Ee mepBocTeneHHOe 3HAYeHWE M B MOJYEPKUBAHUU OCOOOH
[IEHHOCTh YEJIOBEUECKOW JIMYHOCTH. BmepBbie Obuta omnpejeneHa poib
rocyJapcTBa, OTBEJ€HHAs: eMy B (DOPMUPOBAHUM U 3aKPEIJICHUH CTaTyCca KaKJ10ro
yenoBeka, KMByIEro B obmectse.l? Jlexnmapanus 3akpemmia IpaBa deloBeKa
JEKJIAPUPOBAIIUCH, KaK €r0 MPUHAJJICKHOCTh, @ 00ECIIEYCHHE ITUX MPaB JTOJHKHO
OBIThH LEJIBI0 FOCYJaPCTBA WM MOJIUTHYECKOTO coto3a. [lepBocTeneHHOE 3HaUeHEe
npuobperasii  cBoOOJa BBIpAKEHUS  MBbICIEH, COOCTBEHHOCTH, Ba)KHBIMH
CUMTAIIMCh O€30MaCHOCTh, COMPOTUBIIEHUE JIOOOMY THETY, HO HCIOJb30BaHHE
CBOOOJ MHAMBUAYYMOM HE JOJHKHO OBUIO BPEIUTHh IPYroMy YiEHY COLUyMa.
3akoHaM OTBOJWJIACH pOJb ONPENCNICHHS MW pa3rpaHUYEeHUsi MPeaeoB
MPaBOMNOJIb30BaHMs, a TOCYAApCTBY - aMIllya rapaHTa, 4TO 3TU IpaBa U CBOOOJbI

NEeHCTBUTETHLHO COOMoaaroTes.

® Mycaes M.A. Ponb rymanusma B pOPMUPOBAHUM COBPEMEHHOTO npasa, 2009, c. 2

10 Mxprbiues C.B. ®unocod)cko — NpaBoBOi aHAIN3 T'yMaHU3Ma B COBPEMEHHOM POCCHICKOM MpaBONOHUMAaHUH/
Pocrt. IOpua. un-t -Poctos u//], 2007, c. 11

1 Tynauxun B.H. TlpasoBoit Hurunusm B Poccun / Bonrorp. roc. nea. yu-T. - Borzozpad: Tepemena, 2015, ¢.180



[Io MHEHUIO HEKOTOPBIX HCCIIEIOBATENEH, UCTOPUS PA3BUTHUS POCCUUCKOTO
WHCTUTYTa TMpaB W HE HACTOJIBKO TIECTPUT 3HAKOBBIMU COOBITHSIMH, Kak
eBporieiickass U wMupoBad. B Poccum 3a Bce MHOIOYMCIEHHBIE ATarlbl
TpaHchopMallii BHEAPEHHE MPABOBBIX MEXAHU3MbI OBLJIO MPOBAJIbHBIM, KaK H

12 Unrepec mnpencrasmser «Pycckas

o0OecrieueHrne TMPABOBOM  PETYIMPOBKHU.
IpaBla», NEpBbIM TOKyMeHT KnueBckon Pycwu, 3akperusronmi NpuopruTeT 3aK0Ha,
KaK TJIaBHOTO OOIIECTBEHHOIO pEryjsiTopa, B (QYHKUHUA KOTOPOTO BXOJHUT
o0ecrieueHrne IIEHHOCTH ueJjoBeueckoil ku3Hu. B smoxy I[IpocBemienus
MOSIBJISIIOTCST TIEpBbIE OMpENIeTICHUsT MOHATUN TpaB U cB0oOoJ - B Tpynax H.U.
HosukoBa, C.E. Jlecuunkoro, S.II. Kozenbckoro u apyrux BbIIAIOIIUXCA
IIPEACTABUTENIEN MPOrPECCUBHON POCCUUCKON MBICIIH.

[TpaBoBast nuTepaTypa 0 nepuoja obpereHus Poccueil He3aBUCUMOCTU B
KoHlle XX Beka, pemana mpoOlieMy TyMaHHW3Ma BBIPAXKAIUCh B OJHOM,
ONPEIECIICHHOM HAIPABJICHUU.

Torpamsee onpeaeeHne ryMaHu3Ma COCTOSUIO B PUMEHEHUH 3aKOHA U €T0
CO3JaHUsl 3aKOHOTBOPLAMH, MCKIIOYUTEIBHO B POJM MPAaBOBOrO PEILICHUS,
HAIIPaBJICHHOIO HAa pa3pelICHHE COLMAIBHBIX KOJUIM3UM TOJBKO B YEJIOBEYECKHUX
nnTepecax.’® OnHOGOKOCTh TakoH TPAKTOBKM COCTOSNIA B €€ IPUMEHEHUH HE K
OJIHOMY, OTIIEJIbHOMY WHIMBHUIY, @ B aOCTPaKTHO-OOOOIIEHHOM MPUMEHEHUU K
Ka’KJIOMY 4JIEHY, COCTaBISIONIEMY coo0IecTso.

B npuszHaHuM NpUOPUTETHOCTH 0a30BBIX MPUHLHUIIOB COCTOSJIO UHTEPECHOE
PacCMOTpPEHHE YEJIOBEKA, KaK BBICHIEH LEHHOCTH, JEKJIAPATUBHOCTD 3asiBJICHUIN O
HEOOXOAUMOCTHU CTUMYJISLIUK YEJTOBEYECKUX B3aMMOOTHOIIEHHMIA.

B.M. UxukBaja3e orMeyan, 4To MPU3HAHUE COLUAIIUCTUYECKOTO TYMaHNU3Ma,

INIaBCHCTBYIOIIHUM IIPUHIUIIOM IIpaBa B COBCTCKOM IICPHUOAC, O3HAYAJIO HC IIPOCTO

IMPOBO3TIAIICHUE LIMEHHOCTHU YEJIOBEUECKOU JUYHOCTH, HO M YBAXCHHUC K €TI0

12 Mxproiues C.B. ®unocod)cko — NpaBoBOi aHAIN3 T'yMaHU3Ma B COBPEMEHHOM POCCHICKOM MpaBONOHUMaHUH/
Pocr. FOpun. un-t -Poctos u//1, 2007, c. 12

13 Bopucor B.B. [TpaBoBoii Nopsi10K pa3sBUTOro couuanusma. Msa-so Caparosckoro yH-Ta, 1977, c. 52

14 Epoxun B.1., Epoxuna 10.B. Hauno-npaktuueckuii kommenTapuii kK MoaanbHoMy 3akoHy «O NpOTHBOAEHCTBUM
Koppymm», Pocman-IIpecc., 2012, c. 186

% Tonkos B.JI. l'ymanusm coBetckoro npasa. M., 1972, ¢.68-76.



IPHOPUTETHBIM IIPABaM, HEOOXOAUMBIM YCIOBHAM €€ 00ECIIEYEH s Ha3bIBAIMCh 1
IpOIAraHAupPOBaIMCh 00ph0a ¢ MpOIaraHoil BOMHBI M HACHIINUSA), 3aKpEILICHUE
IPUHIMIIOB YEIOBEYHOCTH, MHTEPHAIMOHAIM3MA, NPOTUBOCTOSIIUX PACH3MY H
HAIIMOHAIIM3MA, CBOMCTBEHHBIMM HECOBEpIIEHHOMY couuymy.'®  OcHOBHOM
IPUOPUTET TYMaHW3Ma BBHIENSANCA B BapuaOEIbHOM BHUJIE, IIOCKOIBKY €r0
MCCJIEI0BAHMEM 3aHUMAIMCH OTE€YECTBEHHBIE YUEHBIE, HE BCET/Id COBIIAIAOIINE B
IOIMTHYECKHX B3IIIAIAX U MUPOBO33PEHHH.

B.B. Bopucos!, B.JI. Ilomkos!® mnoHuMaroT ero, Kak IPUOPHUTETHOE
BEIpakKeHUE UHTepecoB uuHocTy, B.C. KBammc - xak mHTepechl obmiecTsal®, a
B.M. UxukBaj3e — Kak OJIHOBPEMEHHOE BBIPAKEHHE TOTO M APYyroro,

OO06o001asi TpOBEACHHBIE TEOPETUUECKUE W3BICKAHUS, MOXHO BBIJCIUTH
HEKMI UTOT B PACKPHITUH TEPMHMHA IyMaHu3M. I10J HUM ClIeyeT MmoapasyMeBaTh
CHCTEMY  B3IJIIOB, IIPOJAMKTOBAHHYKO  MCTOPUYECKOM  HEOOXOIMMOCTBIO,
OTPAKAIOILYIO MOTPEOHOCTH OOIIECTBA B CAMOCTOSATENILHOM CyOBEKTE, IPU3HAHKE
YeJI0OBEKA €r0 3HAYUTENBHOM HEHHOCTBI0. OTpaXkeHne OOIIECTBEHHBIX UHTEPECOB
HAXOJUTCA B JIMYHOCTH, U 3aKOHBI JEATEIBHOCTH OOLIECTBA HAIPABISAIOTCS HA
pa3sBHTHE 4YEJIOBEKAa, SBIAACH IIPU OTOM HEOOXOMMMBIM YCIOBHEM Da3BUTHS
CYLIECTBYIOIIEr0 OOLIECTBEHHOrO cTpos. 2t

[IpaBoBOM TrymaHu3M, B €ro COBPEMEHHOM TPAaKTOBAaHWU - HE
M30JIMpOBaHHOE MoHsATHe. OHO Ga3upyeTcs Ha PABOBOM CHCTEME, HAXOIALIEHCS C
HUM B TapMOHHMYHOM COOTHOIIEHMH, KaK 9acTh COOTHOCUTCS ¢ meabiM.?? OTcrona
NPOLECC TO3HAHWS CONEPKAHWS TEPMHUHA, HEPA3NEIUMBIH C  HMCXOMHBIMU
NOJIOKEHUSAMH,  BapUMaHTAMM  TIPOSBIEHMS B OONIECTBEHHOM  JKW3HH,
rOCYaPCTBEHHOM yCTPOMCTBE, JKM3HEHHBIX ACIEKTAX PAa3BHBAIOIIETOC COLMYMA.

HOpMaTHBHaH CUCTEMA, ITOHUMAacMasd 1104 IMIPaBOBBIM I'YMAaHHU3MOM, OCHOBBLIBACTCA

16 Kparuc B.E. I'ymanu3m coBeTCKOro yronosHoro npasa / Keammc B.E. - M.: I0Opuz. ut., 1969, c. 34-35

1" Bopucos B.B. [paBoBoii nops10k pa3suToro conuanusma. Usa-so Caparosckoro yH-ta, 1977, ¢. 52-53

18 TTonkos B.JI. 'ymanu3sm coBetckoro npasa. M., 1972, ¢.68-76

19 Kparmuc B.E. T'ymanusm coBeTckoro yronosHoro rpasa / Keamuc B.E. - M.: FOpua. sur., 1969, ¢.34-35

2 Yxpuksanze B.M. CouManucTHYECKUH T'yMaHM3M M NpaBa 4eJOBEKa: JEHHMHCKHME MJEH M COBPEMEHHOCTh. M.,
1978, ¢.39-45

2l Kamkuna E.B. TyMaHu3M Kak NPMHIMII OPUAMYECKON OTBETCTBEHHOCTH 10 POCCHHCKOMY 3aKOHOJATENBCTBY
/Mock. FOpun. M-t MB/] — Mocksa, 2003, c.7

22 Kamkuna E.B. T'yMaHu3M Kak NPMHIMII IOPUIMYECKON OTBETCTBEHHOCTH 110 POCCHHCKOMY 3aKOHOATENHCTBY
/Mock. FOpun. Ua-t MBJl — Mocksa, 2003, c.15



Ha JICHCTBYIOIIMX MHCTUTYTax, OOECIEYMBAIOUIMX MOpPaJIbHO-HPABCTBEHHBIE,
IIPAaBOBBIE M IIOJIMTHUYECKHE MEXAHU3Mbl ypETyJIHpPOBAaHHUA OTHOLICHUH B
O0IIIecTBE, C YYETOM ILIEHHOCTH YEJIOBEUYECKOW JTUYHOCTH M €€ B3aUMOCBSI3EH C
COLIMYMOM, IIPUPOAOH U TOCYAAPCTBOM.

OCHOBHOIl ~ KOHTEKCT TEOPETHKO-IIPABOBOIO  JHWCKYpCa  HBIHEIIHErO
POCCUICKOTO TOCYIapCTBa, - Pa3BUTUE MPABOCO3HAHUS B OOIIECTBE M OTACIBHOM
JMYHOCTH, MPAaBOBOM KyJIbTYpPBI Pa3HBIX CErMEHTOB. B OLleHKax IpaBOBEIOB U
3aKOHOAATENEM OTMEYaeTcsi BCTYIUIEHME B  HOBBIM  JTalm  pa3BUTUA  —
I'YMAaHHCTHYECKUM. DTO O3HA4aeT MPEpOraTUBY IIPaB YEJIOBEKAa, CTPOUTEIHCTBO
CUCTEMBI IIpaBa B COOTBETCTBUU C UX IIPUOPUTETHOCTBHIO, NPU3HAHUEM BBICLIEH
IOpUIMYECKON 3HaYuMOoCTU. HacTynuino BpeMs pru3HaHUsS HEOTHEMIIEMOCTH IPaB
4esloOBeKa, pa3padOTKU U yriayOneHus uaeil, ero 3aKperuisiioliuX, MpPaBOBOU
KYJIbTYPBl, B COOTBETCTBUH C KOTOPOM MPOUCXOAUT YKPEIUICHUE U TyMaHH3aLUs

WJIEW B IPABOM acIekTe.?

1.2.  IIOHATHUE U ITPU3HAKU ITOHATUA ' YMAHU3MA

PaccmoTpenne MOHSATHS MPaBOBOIO T'yMaHW3Ma B COBPEMEHHBIX PeaUsiX
JOJDKHO ~ OCYILIECTBISITbCA C  HEMPEMEHHBIM YYETOM €ro OCOOEHHOCTEW.
HeoOxomumo ropuanueckoe NpU3HAHME W IPABOBOE 3aKpEIUICHWE MOHITHUN
I'YMaHUCTHYECKOTO MHUPOBO33PEHMUS MPOBO3IJIAIEHUE HX B TOCCUCTEME H
00eCIIieueHre YCIOBHMI Pa3BUTHS U JEATENLHOCTU?, PEIONAraeT ONpeeIeHHbIE
MpU3HAKKM TEPMHHA, CBOWCTBEHHBIE €My B COOTBETCTBUM C JaHHBIM
ONPENICIICHUEM.

Ero Bo3HHMKHOBEHHE O0YCJIOBJIEHO BO3ACHCTBUEM MOTPEOHOCTH COLMYMa B
3aKOHOTBOPYECKON M MPaBONPUMEHUTEIBHON NEATebHOCTH A1 (POpMUpOBaHUS

OTHOIIICHHN HOBOTO TuUma. OHU JOJDKHBI 0OECIeYMBaTh 3aIUTY IPaB 4YeJIOBEKa,

2 I'ynsamxun B.H. IIpaBosoii aurunusm B Poccun / Bonrorp. roc. ne. yu-T. - Boreozpao: Iepemena, 2015, c. 183-
185

24 Kamkuna E.B. T'yMaHu3sM Kak NPMHIMII FOPUIMYECKON OTBETCTBEHHOCTH 110 POCCHHCKOMY 3aKOHOATENHCTBY
/Mock. FOpun. Un-t MBI — Mockga, 2003, c. 44



€CTECTBEHHBIX " HEOTUYXKAACMBIX, co3JaHue YCIIOBHUM JULSL
CaMOYCOBEpIIEHCTBOBaHUS U camopeanu3zauuu.  CouuanbHbIM  0azucom
BO3HWKHOBEHHS TOHSATHS MPABOBOTO T'yMaHH3Ma CTajlia HacyIIHas MOTPEOHOCTh
obmiecTBa B (pOpMUPOBAHUM ONPEIEIEHHBIX OOLIECTBEHHBIX OTHOLIEHU.

[lo wmuenuto ¢unocodpa A.B. Pasuna, eMmy NO3TOMy MNPUCYIIA
cnenu(puuecKue MpU3HaKu:

1)  OOs3aTenbHbIC YCIJIOBHS CYILLIECTBOBAHMS JIMYHOCTH,
MPEIOCTABIICHHBIE HA OCHOBAaHUH MPHU3HAHUSA €r0 OCHOBHBIX MpaB, 0OECHEUEHUs
rapaHTHH peanu3aluu.

2)  OKa3aHWE HYXIAIOIIUMCS B CHITY KH3HEHHBIX 00CTOSTEIBCTB WICHAM
oOlecTBa couuymMa IOMOIIM, HE COIVIACYIOLIEHCS € TPAAULMOHHBIMU JUIS
OIPEIEIICHHOI0 COLIMYMa IPEACTABICHUAMU O CIIPABEIJIMBOCTIY.

3)  caMopeanu3anui0 WHIUBUAYyMa H (OPMUPOBAHHE HPABCTBEHHO-
COLIMAJIBHBIX KayecTB, OOYCIOBJIMBAIOLIMX OCYIIECTBIEHUE pa3BUTHS Ha 0ase
peaTbHBIX OOIIECTBEHHBIX [IEHHOCTEN» .2

Ha3peBiast noTpeOHOCTh B peanu3alyy ryMaHUu3Ma - pe3yJbTaT OCO3HAHMS
U TPUHATUS TYMaHUCTUYECKUX HJEH B OmNpeleleHHOM oobmectBe. Pa3Butue
COLIMAJTIBHBIX YCIIOBUW INPOUCXOAUT MOCPEICTBOM H3MEHEHUN T'OCYIapCTBEHHOMN
MPaBOBOM MOJUTUKU, TYMAaHU3M TPAHC(POPMHUPYETCS B UACOJOTHUIO TOCYIapCTBa,
CTaHOBUTCS Ba)XHOW HPABCTBEHHO-IIPABOBOM KATErOPHUEN COLIMYMA, YKA3bIBAECT HA
BOCIIPUATHE CUCTEMOW OTHEIBbHOM JIMYHOCTH, KaK COLMAJIbHOM UEHHOCTH.
[IpoBo3rnamenue B IpOrpaMMHBIX IIPABOBBIX JOKYMEHTAx JaHHOIO aCIIEKTa, €CTh
BOILIOIICHUE MPABOBOM IOJUTHUKH TOCYAAPCTBA, 3aKOHOAATENIBHOE 3aKpEIICHUE
NPUHLOHANA. OTO JENaeT TyMaHW3M HPAaBCTBEHHO-NPABOBOM  KaTErOpHEW,
yKa3bIBalolllell HampaBieHUEe (OPMUPOBAHUS MMOBEACHUYECKUX YCTaHOBOK. OHHU
COOTBETCTBYIOT TYMAaHUCTHYECKMM HJcanaM, 3aKpEIUISIOTCS CUCTEMOW B BUIE
HOPMATUBHO-TIPABOBBIX  JIOKYMEHTOB, PETYJUPYIOIIUX IPABOOTHOLIEHUS C
OOIICTIPUHATON TMO3MIMH, OXPAHSIOUIUX HMHTEPEChl O0IIecTBa M TpaxkIaHUHA,

InmpaBa u CBO6OI[BI, YECTb U JOCTOMHCTBO MHAWBUAYYMA.

25 Pasun A.B. Dtuka. AkageMuueckuii mpoekt. M., 2014, ¢.112



Hcnonb3oBaHre AUCIO3UTUBHOIO METO/JA B HEKOTOPBIX OTpACisiX MpaBa,
KaKk crocoba yperyjaupoBaHHsl OOIIECTBEHHBIX OTHOUIEHUH, BOCIPUATHE
ryMaHW3Ma, Kak HpaBCTBEHHO-TIPABOBOU KaTerOpuu, 3aKperisiercss B HopMmax. OHu
HaIpaBJIeHbl Ha CO3JJaHUE HEOOXOAMMBIX YCIOBHM ISl CYIIECTBOBAHMS JTUYHOCTH,
ee caMopeann3aluy B )KU3HU couuyma. B Tex oTpaciiax mpasa, IZie UCHOJIb3YyEeTCs
UMITEPATUBHBIN METOJI, PETYIMPOBAHUE OOIIECTBEHHBIX OTHOIICHUH, MPOUCXOIUT
B HOpMaXx, 3alllUIIAIONIMX YeJIOBeKa OT HapyLICHUH MpaB, OrpaHUYCHUE TEUCTBUS
MEXaHU3MOB r'OCYJIApCTBEHHOTO MPUHYKICHUS.

Harnsnnast neMoHcTpalus npu3HakoB MpaBoBoro rymanusmMa ectb B 'K PO,
(4. 3 ct. 1109). OHa rapanTHpyeT HEBO3MOXKHOCTh BO3BpAIlEHUS (HU MPU KAKUX
YCJIOBUSX) 3apIliaThl, KaKk HCTOYHHMKA HE3aKOHHOTO OOOTaIlleHUs, aJTUMEHTOB,
UTPAIOIINX POJIb CPEACTB K CYILIECTBOBAHHUIO, €CIIM B pacueTax HET OLIMOOK U He

®  VrojgoBHOe 3aKOHOJATENLCTBO,

OOHapy’KeHa €ro  HeJ0OPOCOBECTHOCTD.?
Harpumep, B YK P® (ct. 82), mpemycmaTpuBaeT BO3MOXKHOCTb MPUMEHEHUS
OTCPOYKM OTOBIBAHUS HAaKa3aHUs, ONPEINEICHHOTO CYAOM, K HE3alUIIEHHBIM
CIIOSIM HaceJeHUs - OEpEeMEHHOW JKEHIIMHE, E€IUHCTBEHHOMY OIEKYHY WU
POUTENTIO, BOCIIMTBIBAIOMNUX pebEnKa (1o 14-Tu neTHero Bospacra).?’
Hcnonb3oBaHre MOHITHS T'yMaHU3Ma, €r0 peaju3alys B IpaBe MPOUCXOIUT
C HCIIOJIb30BAaHUEM €ro B KayecTBE MNPUHIUINA NpU (DOPMUPOBAHHH HOPM H
UHCTUTYTOB. OHA NMpUMEHSETCs, KaK CIOCOo0 PEeryJIupoBaHMs MPaBOOTHOIICHUH,
OCHOBAHHBIH Ha OOLIEYEIOBEYECKUX LIEHHOCTAX. I[IpaBoBOEe cojepkaHue
rYMaHM3Ma €CTh KOHILENTyaJlu3alus HJIEH Kak MPOrPECCHBHOM TEHIEHLMWHU, Ha
KOTOPOW JIOJDKHO OCHOBBIBAaThCS  (POPMHPOBAHUE COBPEMEHHBIX MHUPOBBIX

cucrem.?8

% I'paxcoanckuii kooexc Poccuiickoii @edepayuu. Yacts BTOpas [caiit]: dexep. 3axon ot 26.01.1996 Ne 14-D3: (B
pen. ot 18.03.2019; ¢ u3m. ot 28.04.2020) // CIIC «KoHCYIBTaHT TUTIOC)»

27 VronosHblii kojgekc Poccuiickoii ®emepauum [caiit]: denep. 3axon or 13.06.1996 N 63-d3 (B pexm. or
07.04.2020; ¢ u3m. u gom., Beryil. B cuiy ¢ 12.04.2020) // CIIC «KoHCYIBTaHT IITIOCY

2 Mycaes M.A. Ponb rymMmann3ma B (JOPMHUPOBAHUM COBPEMEHHOTO mpasa, 2009, c. 1


http://www.consultant.ru/document/cons_doc_LAW_10699/
http://www.consultant.ru/document/cons_doc_LAW_10699/

be3 yuera cnenuduyeckux QyHKIUNA MNpaBOBOTrO ryMaHU3Ma, HEBO3MOXKHO

€TI0 MOJIHOICHHOC PACKPLITHC, XapaKTCPHUCTUKA ITOHATHUA U IIPU3HAKOB, ITIOCKOJIbKY

B HUX HAIrJIJHO IPOABIIACTCA €0 CyIJ_IHOCTB.2

9

K q)YHKHHHM TCPMHUHOJIOTHYCCKOI'O ITOHATHA OTHOCAT!

1) CoruanbHO-OpraHu3alHOHHYIO, 00ecreunBaroIIy 0 CTaOMIIBLHOCTD

OTHOILIEHUI B COLIMYME, 3alUTYy HHTEPECOB JUYHOCTH, OMPEACIICHHBIX
COLIMAJIBHBIX CJIOEB, CAMOT0 OOIIEeCTBa B €r0 HEpa3pbIBHON OOIIHOCTH, Ha
OCHOBaHUHU HPABCTBEHHO-TTPABOBBIX u MOJIUTUYECKUX HOPM.
KoppektupoBka moBefieHUs1 Jrofiell  oOecreyuBaeTcs  COOJIIOCHHEM
MpUHIMIA, IPUMEHEHUEM paccMaTpuBaeMoil PyHKIMHU, chopMUPOBAHHBIX

B COLIMYME MOPAJIbHO-HPABCTBEHHBIX MPEICTABICHUM.

2) COI_[I/IaJIBHO-pGI‘YJI}ITI/IBHYI-O, COCTOAIMYKO B HAIIPAaBJICHHOM BO3I[CﬁCTBHH

COLIMYMa U 3aKOHOJIATEIbCTBA HA CyObEKTa. YTBEP)KICHUE YEIOBEUECKOU
JIMYHOCTH, MPOXKUBAIOIIEH B OOIIECTBE, 3aBUCUT OT CTEIIEHU aKTUBHOCTH U
0OPOCOBECTHOCTH BCEX €ro 4wieHoB. Peanmsarusi GyHKIIMM OCHOBaHa Ha
OIlCHKaX C TO3WIMM TyMaHu3Ma  OOIIECTBEHHBIX  SIBICHUN U

WHIUBUAYAJIbHBIX ACHCTBUI CyOBeKTa.

3) BocniurarenbHyo, peain3yeMyr MOCPEICTBOM TNPOIecCa BOCHUTAHUS Y

4)

J0JIeM HEOOXOAMMBIX KaueCTB: CAMOYBAXKECHMUSI, YBAXKECHHS K OKPY>KaIOLIUM,
CHpPaBeIMBOTO OTHOLIEHHE K JPYrMM YjeHaMm COOOIIEeCTBa, 3alluTa HX
YECTU U JOCTOMHCTBA. BocmurarenbHas (yHKUWS, MPUCYIIAs TYMaHU3MY
TI03BOJIAET €MY BIIMATH HA SMOLIUHM, BOJIKO U CO3HAHMUE YIEHOB conryMma. ™

ConmanbHyo, MO3BOJIIOLIYIO PEaTN30BaTh HAJIMYME B IIPABOBOM CHCTEME
OCHOBBI, OTpaXKaroIlen LIEHHOCTH 151 3HAYMMBbIE (bakTopsl,
o0yCIOBIMBAOIIKME U TpaHCPOPMAIIUM WUHCTUTYLIHOHAIBHOTO KOMIIOHEHTa

¥ €r0 OTHOCUTENBHYIO CTAOMIEHOCTD. 3

2 Yxuksanze B.M. CouManucTHYEeCKUi T'yMaHM3M M NpaBa 4eJOBEKa: JEHHUHCKHME MJEH M COBPEMEHHOCTh. M.,
1978, c. 45-49
%0 [ribynesckas O.W. Kareropus rymaHu3Ma B COBETCKOM IIpase: Aproped. auc.kanj. opua. Hayk. Capatos, 1983,

c. 13

31 dunumonos B.JI. T'ymanusm kak npunumn npasa / TOCYJAPCTBO U TTPABO. 2013, Ne 1, c. 104



Pa3BuTue couuanbHOro (eHOMEHa, KaKOBBIM SBIISIETCS MPABOBOM T'yMaHU3M,
BKJIIOYEHHBIA B JAMHAMHUKY COIMATbHBIX MPOILIECCOB M OTHOIIEHU B OOIIECTBE,
IIPOMCXOJNUT B HEOTBPATUMOM IMOpsake. EMy He Memaer HU OTHOCUTEIIbHAS
CaMOCTOATENLHOCTh TPAaBOBOM cHUCTeMBbl, HHM ee (opmanuzoBaHHOCTh. He
NPENSATCTBYET BBIHY)KJIEHHAas MNOJYMHEHHOCTh 3aKOHOMEPHOCTAM OOpa30BaHMS
dbopM U TPUMEHEHHS TMPABOBBIX HOPM, COCTABISIOIIMX CYUIECTBEHHYIO U
JIOTUYECKYIO0 OCHOBY UX (DYHKIIMOHATBHOCTH.

Pa3Butre mpaBoBOro ryMaHu3ma, TpaHchopmanuy oOLIero MOHSATUS B KOHTEKCTE
TEOPUHM IIpaBa €CThb 3aKOHOMEPHBIM IIPOLIECC IIOSBICHUS BUJIOW3MECHEHUN,
OOyCJIOBJIIEHHBIX ~ MOTPEOHOCTSIMU  HporpeccupoBaHusi  obmiectBa.  Ilon
MEXaHU3MOM DPa3BUTUS IMOHUMAKOT COBOKYNIHOCTb KOMIIOHEHTOB HE TOJIBKO
IPAaBOBbIX, HO M OPraHU3AIMOHHO-UJEOJIOTUYECKUX, Oa30BbIX 3JIEMEHTOB
CUCTEMBI, CBOMM (DYHKIIMOHUPOBAHUEM OOYCIIOBIMBAIOIICH MOSBICHHE HOBBIX

PU3HAKOB U CBONCTB. 2

1.3.  POJIb ITPABOBOI'O 'VMAHU3MA B ®OPMMNPOBAHU
COBPEMEHHOI'O ITPABA

[Tporecc MoiepHHU3AIMK OTEYSCTBEHHOTO TIpaBa Ha €ro COBPEMEHHOM dTarle
npUBeI K OOHApPY>XEHUIO CHCTEMHBIX IPOTHBOPEYHMH B pacmuppoBKe U
TOJIKOBAHWHW TIOHATHS MPaBOBOW ryMaHu3M. OHU JOJDKHBI CTaTh OCHOBAHUEM IS
yAeJICHUsS 0CO00ro BHUMAaHHUs, OCOOCHHO IPH IPOBEICHUH MCCICIOBAHUNM B 3TOU
chepe MpUMEHEHUS TIpaBa.

['yMaHuCTHYECKOE MPAaBOIIOHUMAaHUE €CTh CPOPMUPOBAHHOE B HOBOM 3ITOXE
- BaKHEHIICE YCIIOBHE COIMAIBHBIX TpaHchopmaluii, UMEHHO Ta HEOOXOomuMas
coJiepKaTeNibHas 0a3a, KOTopas JejJacT €ro BO3MOXKHBIM, KaK IPOrPECCHBHOC

ABIICHHE B colUyMe. >

%2 Kamkuna E.B. T'yMaHu3M Kak NPMHIMII IOPUIMYECKON OTBETCTBEHHOCTH 110 POCCHHCKOMY 3aKOHOATENHCTBY
/Mock. FOpun. Uu-t MBJI — Mockga, 2003, ¢. 13
3 Mycaes M.A. TIpaBoBoii rymMaHusm Kak opuauueckuii penomen, 2010, c.2



IIpaBo u ero MCTOJKOBaHUE, KAK MPOAYKTA 3BOJIOLMU CUCTEMBI OOIIECTBA
0a3upyIOTCS HAa 3TOM OHUMAHUU. DTO - IIOKAa3aTeNlb IPOrPECCUBHOCTH, B KOTOPOM
JUYHOCTHAs HE3aBUCUMOCTbh CIYKUT TIJaBHOM LIEHHOCTBIO CYIIECTBYIOIICH
uepapxud. CyTb Takoro MOHUMaHMs IpaBa, OTIMYHA OT JPYTUX KOHLEHIIMMH,
IPUBOJIUTCS OPUTMHAIBHBIA KPUTEPUS K THUIOJOTHU3ALMU CTEMEeHH CBOOOIbL. B
COBpeMEHHOM oO0mecTBe PoccMM HMMEHHO Takoe IPaBOINOHUMAHUE SIBISIETCS
6a30BBIM (DYHIaMEHTOM MPABOBOW CHCTEMBD».

Ecau roBOpuTh O MpaBOBBIX TEHACHLMSX, HENb3s HE yKa3aTh Ha Ba)KHOE
OOCTOATENBCTBO: HX BO3HMKHOBEHHME IIOJI BO3JACICTBHEM IUI0OAIM3alny,
HaIpaBJIEHHOCTh HAa  TpaBOBble  TpaHchopmaluu, 00yCIIOBIEHHOCTb
COBpPEMEHHBIMH  Tmpoueccamu.  llepeocMeiciieHne  poiad W 3HAYEHUS
COJIEPKATEIIBHOIO ~ KOHTEKCTa  3THMX  NPOLECCOB,  CTaBIIee  NPUYUHOMN
KOHLENITyalIn3allud T'yMaHW3Ma B COBpeMEHHOW Teopun mpasa, ponu OOH B
00€ecIreyeHnn TOCCYBEPEHHUTETA, COKpAIlEHHEe 00beMa M 3HAYEHUS COLUAIBHOTO
3aKOHO/IaTEJIbCTBA, TPAXKJAHCKUX IPaB BO MHOTMX COBPEMEHHBIX rocyaapcraax. B
YCIOBHSIX I00OANU3ally MOSBISETCS BBIHYXACHHOCTh CTPOMUTENIHCTBA IIPABOBOM
CUCTEMBI O]l BIUSHUEM OOIIMX TEHACHLMH, T'yMaHUCTHYECKas HalpaBJIE€HHOCTh
OCTaeTcs BaXKHBbIM (PaKTOpOM OOecriedeHusl MpaB U cBOOO/ YeJIOBEeKa, HOPMaIbHBIX
MEXIYHAPOJHBIX OTHOILIEHUW, MHOTOMOJSPHOCTH MHUpA, pEaIu3aluy Ba)KHBIX
MHTEPECOB MHAUBUIYyMa, COODILECTBA U rOCy1apcTBa.>

HoBslli 3Tan pa3Butusi, B KOTOpBIM Berynaer PO, - ryMaHUCTUYECKHM, TIIE
BbICTPAaUBAaHUE TMPABOBOM CHUCTEMBbl MPOUCXOAMT C COOJIIOJIGHUEM YETKO
00O3HAUYEHHBIX MPHUHLMIIOB, MMEIOUIMX B OCHOBE IPUOPUTETHOCTh H
HEOTHEMJIEMOCTh, BBICIIYIO IOPUJIMYECKYIO 3HAYMMOCTh JIMYHOCTHBIX MpaB H
CBOOO/I.

[IpunyxeHue, Kak Mmoka3ajl MHOTOBEKOBOUM OMBIT UCTOPUHU CYILIECTBOBAHMS
npaBa U rocyJapcTBa, - HEOThbeMJIEMbI aTprOyT U MEXaHU3M JII000ro 00IIecTBa U

rocygapcTBa. ITO - OOBEKTHBHAs CTOPOHA YEJIOBEYECKOTO OOIIECKUTHSA, U

3 MxprbiueB C.B. ®unocod)cko — NpaBoBOi aHAIN3 T'yMaHU3Ma B COBPEMEHHOM POCCHICKOM MpaBONOHUMAaHUH/
Pocrt. IOpua. un-t -Poctos u//], 2007, c. 11
% Mycaes M.A. TIpaBoBoii rymMaHusm Kak opuaudeckuii gpenomen, 2010, c.2



MOSIBJICHUE I[paBa, COLUMAIbHBIX HMHCTUTYTOB B T'OCYJapCTBEHHOM YCTPOMCTBE
CTaJIO pe3yJIbTaTOM MOTPEOHOCTH OOILECTBA B YNOPSIOYEHUH, BBEACHUU B paMKU
0JI0OPEHHBIX HOPM, CMOCOO0OB pemieHUs: KOHGIUKTOB OHM JTOIDKHBI MPH 3TOM
3alIMINATh IpaBa U UHTEPECHI HE TOJIBKO COLIMYMa, HO M €r0 OTAECIbHBIX YJICHOB,
o0benuHeHnit. OOBEKTUBHOCT, U CHOPMHUPOBAHHOCTH TIPaB H  CBOOOJ
MPOAUKTOBAHBI MCTOPUYECKOM JIOTUKOM Pa3BUTHUS OTHOLICHWA W CO3HAHUS B
obrecTBey.38

JIto60€ 001IeCTBO TOJDKHO CTPEMUTHCS K I1EIM YCTAaHOBJICHHSI B CHCTEMEI, B
KOTOPOM BBIJCNSIIOTCS. OCHOBHBIE OCOOCHHOCTH TMPABOBOTO TOCYJapCTBa U
I'YMaHUCTUYECKOTO TIpaBa, T[JE€ OHO BBICTYNMAET B TJIABEHCTBYIOUIEH POJIK
perynsTopa BHYTPEHHUX OTHOIIECHHUU. TOJIBKO MpU3HAHUE MPEPOraTUBHOM POJIH,
oOmell ¥ JIOKaJbHOM  3HAYMMOCTH TpaBa  OOIIECTBOM  O3HAYAaeT €ro
TJIaBEHCTBYIOIIEE MOJIOKEHUE, YHUBEPCAIBHOCTh, BO3MOXHOCTh TOBOPUTH O TOM
IpaBe HAPOJ0B, KAKMM OHO JOJDKHO OBITh Ha BCEX DTAlaX CTAaHOBJICHUS». '

['moGanuzamusi, Kak TpoOllECC, W OCHOBHAs TEHJEHIMA COIHAIbHBIX
MPOIIECCOB, MOPOXKIAET 2 HampaBieHus B cdepe mpaBoBoro peryiaupoanus. OHu
CBS3aHbl C HApPYIICHWEM M OTPAHUYCHHEM MPOUCXOMSIINX IPOTPECCUBHBIX
COOBITUM W C pEAYKIUEW CyBEpEeHHUTEeTa TOoCyIapCTB, (HOPMUPOBAHHBIX IO
HallMOHAJIBHOMY MNPUHIUITY. EJWHCTBEHHBIN MOJOKUTEIbHBIA MOMEHT B 3TOM -
IIEPEOCMBICIIEHHE PO TyMaHu3Ma B cepe IpuMeHeHus rpasa.®

Nnes rymaHu3Ma, KOHIENTYaJlbHO O(OpPMIIEHHAsT B DJMOXU Pa3BUTHUSA
MPOTPECCUBHOM  MBICIIA ~ YEJIOBEYECTBA, CTaja  BAXHEUINEH  JTYXOBHOH
MPEANOCHUIKOM COBPEMEHHOTO TipaBa, ero (HOpPMHUPOBAHMS, CTAHOBJICHHUS U
pa3Butusa. HopMmaTuBHOE 3akperuieHusi CBOOOJ, PaBEHCTBA M CIPaBEIJIMBOCTH
MPOU30IIO0 HA OCHOBAaHWM CBOMCTBEHHOCTHM STHUX KAa4ye€CTB MPUPOJIE YEJIOBEKA.

COBpeMeHHaH KOHOCIIOWA IIpaB U CBO6OJI JJMYHOCTH, - TOXKC HACA T'YMaHH3Ma,

Haleamas IMOJIHOE BBIPAXEHUE HA MEXIYyHapOJHO-IPABOBOM YpPOBHE, Kak

% Anekcanapos AWM. TocyaapcTBeHHO-TIpaBOBask MAECOJIOTHS U YrOJIOBHAs MoJUTHKA B Poccuiickoii Menepauuu //
N36pannsie nexiun yauepcureTa. Tom Beimyck 157. — CII6.: CIIOIY, 2014, ¢.25

37 Anekcanypos A.M. Koncrutynuus Poccuiickoil Deiepaliii 1 u€0JI0THs Tocy1apcTsa B Poccun — oj1HO U To xe //
Cynpst. — 2013. — Ne 12, ¢.30-32

% Mycaes M.A. TIpaBoBoii rymMaHu3sm Kak ropuandeckuii penomen, 2010, c.3



OpUHIMI ~ oOecredyeHusl MpaBomnopsAjika W 0€30MacHOCTH, HOPMATUBHOTO
MPU3HAHUS [IEHHOCTU CYBEPEHUTETA, FTApaHTUU peaIn3allii MOJHOro o0beMa MpaB
OTIENBHOTO TPaKIaHiHa» >

[Ipoucxoasmumii Ha COBPEMEHHOM 3Tare MPOIECC TII00aInU3aIluu MPUBE
BEJET K TAaKUM TMPaBOBBIM  TpaHCcPopMalusiM, KOTJa TOCCYBEPEHHUTET
UTHOPUPYETCA, €CIU PeYb HJET O pead3alii 4YeJIOBEYECKHUX IpaB U CBOOOI.
CneacTBMEeM  TaKMX MPABOBBIX  BHUJOM3MEHEHMM TpaHcopmanuii — crana
ONpPEIEIICHHAs SABIIETCS ACIUTUTUMALYS I TYMaHU3MA.

B cdepe rpaxmaHckux TmpaB TOXKE MPOMU3ONLIM HW3MEHEHHs, B XOJe
pacCMOTpPEHMsI KOTOPbIX HEOOXOAMMO OTMETUTh YCWIEHHWE HEraTUBHBIX
TEHJICHIINH, CBOMCTBEHHOE MMEHHO 31oxe riodanu3anuu. OHa COMpOBOKIACTCS
[IOCATATELCTBOM Ha MPaBa, MMEIOLIMM IOCJIEAHEE BPEMsS MAacCOBBIM XapakTep,
IpUOOpETAIONIMM  XapakKTep HEOThEMJIEMOM YAaCTH TOJUTUKU U TPAKTUKU
roCy1apCTB Ha MEXIyHApOIHON apeHe.

[TocsrarenbcTBa HA MPABO HA MUP, KU3Hb IPEACTABIISIOT IIEPBOOUYEPEIHYIO,
HanOOJIBLIYIO OMACHOCTh KaK Ha MpaBa, sBistomuecs GyHIaMeHTalbHbIMH.

Pemienuss  monuthyeckux — KOHGJIUMKTOB  BOCHHBIMH  JIEHCTBUSIMH,
MOCATATEIbCTBAMH, CONPOBOXKIAIOIMMMUCI NPUMEHEHUEM 3alpEIICHHBIX BUJIOB
BOOPY)KEHMS, CTABIIMMH HOPMOM BeaeHHs O0€B B JIOKaJIbHBIX KOH(IMKTAX;
TEHJACHUUU K TOTaJbHOMY OIPAHUYCHHUIO MEXIYHAPOAHBIX W BHYTPECHHUX
rapaHTUi TPaXIAaHCKUX MpaB; OrPaHUYEHUs] HE3aBUCUMOCTH CyAeil U paOOTHUKOB
Cy/leOHBIX MHCTAHIIMM, JaBJICHUE HA aJIBOKATOB M MPaBO3alUTHUKOB. OTMedaeTcs
riy0oKasi B3aMMOCBSI3b MEXKJIY OTCYTCTBHEM TapaHTUM, MPEIOCTaBISIEMbIX
JEATENIIM ITPABOBOM CUCTEMBI, U BO3PACTAOIIUM KOJIMYECTBOM CIIy4aeB MPABOBBIX
HapylIeHuit B 061acTi rymanuTapHoi cdepnr.*

Opnako  HamOonee  CyIIECTBEHHOM  TEHACHIMEH B NPOSBICHUU
rinodanu3anuu  NpU3HAHO  OrpaHuyeHue cyBepenurera. OH  cocTaBiser

CYHICCTBCHHYIO YaCTb KOHOCIIIWKU IIpaB HYCJIOBCKA, HCU3MCHHO BKJIIKOYCH

39 Mycaes M.A. TIpaBoBoii r'yMaHu3M Kak ropuandeckuii gpenomen, 2010, c.3
40 Mycaes M.A. [TpaBoBoii rymManu3M Kak ropuandeckuii penomen, 2010, c.4



BKJIFOYAETCSI B CUCTEMY MEXIYHApPOJHBIX TAPAHTUN peaIn3alii B HALIMOHAJIBHBIX
rocyapcTBax, IpeacTaBiseT co00il CBOe0Opa3HOE BhIpAXKEHUE I'YMaHUCTUYECKOTO
CMBICIIA IIpaB, MPEANOJaracT JOCTHKEHHUE TMOJUTHYECKOM U KYyJIbTYPHOMU
HesapucuMocti.*! Y HapylmeHMs — TOCCyBepeHHMTETa  €CTh  NPIMOE U
ONOCPEIOBAHHOE HEraTMBHOE BiusHHE. lIpsAMoe HeratuBHOE BO3INEHUCTBUE —
arpeccusi, BOCHHbIC BMEIIATENbCTBA, SJKOHOMUYECKAE U IOJUTUYECKUE CAHKLNH,
HaIpaBJICHHbIE HAa OKa3aHME HEMOCPEICTBEHHOIO JIaBJICHUS Ha JIIOObIE aCHEKThI
NOJIMTUKK  rocygapctBa.  OmnocpeqoBaHHBIM — BO3JEUCTBUEM  CUMTAETCA
BMEIIATEIbCTBO BO BHYTPEHHHE JEJla CTPaHbl, C MCIOJb30BAHUEM CPEICTB
MEXIyHApOIHBIX OPraHU3alvi, NPUMEHAIOIIMXCA B HUX JCATEIBHOCTU. Takue
JEUCTBUS, KaK OIOCPENOBAHHOE BTOPKEHHE B CYBEPEHHOE TOCYAapCTBO,
HEU3MEHHO NPUKPBIBAIOTCA PUTOPUKOU € JOBJICIOLIIUMHA MOTMBAMU T'yMaHU3Ma U
CBOOOJIbI, KOTOPHIE UMEIOT MECTO B IMOAABISIEMBIX CTpaHax. 10 OOCTOATENLCTBO,
YTO TAKWE JAHHBIE NIEUCTBHS BEAYT K HCKAKECHHUIO W3HAYAIBHO 3aJI0KEHHOTO
COJEpKaHusl NpaB U CBOOOJ, WTHOPHUPOBAHUE TyMaHU3M, COCTAaBJISIOLIETO MX
OCHOBY, OOBIYHO YMBIIIJIEHHO OCTaBJISETCS CKPBITHIM.

PopMHUpOBaHUE POCCUMCKON IIPABOBOW CUCTEMBI, HECMOTpPSI HA HEraTUBHbIE
TEHJEHIMH, CBOMCTBEHHbIE MHUPOBOMY TJI00ANM3MYy, MPOUCXOAUT HA OCHOBAHUU
IIPUHLMINOB IIPAaBOBOr0 TyMmaHu3ma. Mies denoBeka, Kak KaK YHHUBEPCAIbHO-
aBTOHOMHOI'O cyuiectBa peanmusyercss B OCHOBHOM 3aKOHE TOCYJapCTBa.
Konctutymuss P®, kak oOCHOBOMOJAarammui  AOKYMEHT i oOmei
3aKOHO/ATEJIbHOM CHUCTEMBI, (OPMHUpPYET KOPPEKTHOE HOPMATUBHOE IIOJIE,
onpesenss cyObekTa 00IIeCTBEHHBIX OTHOIEHMH. 2

COBOKYITHOCTB ITPaBOBBIX HODM, KOHCTUTYILITUOHHBIX OCHOB,
rOCYJJapCTBEHHOI'O CTPOsi, 3aKPEIUIAIOTCS Ha NPUHLMIIAX PAaBOBOIO0 I'YMaHW3Ma,
00ecreynBalOT COONMIOZACHUE MEepeyHss OCHOBHBIX NpaB YeIOBEKa U CBOOOJ

rpakJ1aHuHa. QPenepaTtuBHOE  YCTPOKMCTBO, Ha  KOTOpPOM  3HXKIETCS

41 Anexcees C.C. Taiina u cuna npasa // Poccuiickuii exeroguux teopun npasa. Ne 2. 2009. - C.-116.: Usgart. Jlom
CIIoI'Y, 2015, c. 341
42 Mycaes M.A. [TpaBoBo#i TyMaHu3M Kak ropuaudeckuii penomen, 2010, .3



TEppUTOPHAIIbHASI OPTaHKU3AIMsl CTPaHbl, HAIIPABJIECHO HAa 0OecreueHne peaan3aluu
BCEU UIC0JIOTMYECKOW OCHOBBI MPABOBOI'0 I'YMaHU3Ma.

[TonsiTne demoBeka © OOeCHeYeHHWS €ro TnpaB 3a(UKCUPOBAHO B
Konctutynuu P®: B Hell coolOmiaercsi, 4TO MMEHHO 3TH KAaTErOpHUM SBIISIIOTCA
BBICIICH IIeHHOCTBIO (1.1, cT.2). B OCHOBaxX KOHCTUTYIIMOHHOTO CTpPOSI CTpPaHBI
3aJI0)kKeHa OO0S3aHHOCTh TOCYyAapcTBa OOECIEUUTh €ro JAOCTOMHYIO JKHU3Hb U
OecnipensaTcTBeHHOE pa3BUTHE (1. 1 cT. 7). DTO MONOKEHUE YCUIIEHO TTOCTYJIaTOM O
HEBO3MOKHOCTH TPOBO3TJIAIICHUS, OTACTLHONW UICOIOTUS WM BEPOMCIIOBEIAHUS
B Ka4eCTBE JIOBJICIOIICH B TOCYIapCTBE MM 00s3aTeIbHOM JUIsS ero rpaxiad (1.2,
cT.13).

[IpaBa ©u cBOOOABI 4YeNOBEKAa W TPaXKAAHWHA, 3aKPEIUICHHOCTh WX
coBOKYNHOCTHU B riaBe 2 Koncrtutynuu P®, natoT noHATh, 4TO OHU MPUHAIJIECKAT
KXIOMY TpaKIaHUHY CTpaHbl C MOMEHTa POXJICHUSA Ha ee Tepputopuu (1. 2 CT.
17), 1 9TO eCTh HATJSIIHOE CBUJACTEIBCTBO KOHCTUTYIIMOHHOTO 3aKpPCIUICHUS B
Poccuun npuHIMIOB MPaBOBOrO r'yMaHU3Ma.

B Koncturyuum Poccuiickoit ®enepanuu ecTh 00O€CIEUEHUE >KU3HEHHO
BaXHBIX NpaB: Ha ku3Hb» (1.1, ¢T.20), HA OXpaHy rOCyJapCTBOM JUYHOCTHOTO
nocrouHcTBa (1.1, ¢T.21), cBOOOIY M JUYHYIO HEMPHUKOCHOBEHHOCTH (1.1, ¢T.22).,
TaliHy 4acTHOW u ceMeiHoM >ku3uu ( m.1, cT.23), cBOOOIHOE TEepeABUKEHHUE,
BBIOODP MecTa KuTenbeTsa (1.1, ¢1.27), cBobomy Mbiciu u ciosa (1.1, ¢1.29).%

HopwMmbl, rapanTupyromme ydacTHe KaXXAOro TpakIaHWHA B YIPaBICHHUU
JiellaMd  CTpaHbl, MMEIOT OrpOMHOE 3HAueHWe MJisi 3akperuieHus B Poccun
MPUHITMIIOB MPAaBOBOTO TyMmaHu3Ma. Kaxiwlii nMeer mpaBo u30HpaTth U OBITH
U30paHHBIMU B JIOOBIE OpTaHbl OpraHbl TOCYAAPCTBEHHOW, MECTHOM BJIACTH,
y4acTBOBaTh B peepenayme u mp.

HeBo3MOXXHO OTpHUIIaTh KOHCTUTYIIMOHHYIO 3aKpEIIEHHOCTb OCHOBY

PaBOBOr0 I'yMaHu3M B Poccuu. 3aKOHOMEPHOCTH PETyJIMPOBaHUs OOIIECTBEHHBIX

43 Koncruryuus Poccuiickoit Menepanuu [caiit] : mpuHsATa BceHapoAHbIM rojiocoBanue 12 mexadps 1993 roaa.: (c
y4eToM TONpaBOK, BHECEHHBIX 3akoHamu Poccuiickoit @enepammm o mompaBkax k Koncrtutymum Poccuiickoin
®eneparun ot 30.12.2008 N 6-DK3, ot 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, ot 21.07.2014 N 11-DK3,
ot 30 nexabpst 2008 Ne 6-DK3 u Ne 8 — K3, ot 13 urosst 2020 Ne 194-D3) // CIIC «KOHCYNIBTAHT ILITIOCH



OTHOILIEHUII OCHOBAaHbI HAa H3TOM MPOBO3IJIAILICHUH, MPU3HAHUUA JUYHOCTH HX
cyObekToM. TaM, rjie KOHCTUTYIIMOHHBIE HOPMBI 3aTParuBaloT UMEroIIrecs: cepsl
IIPABOBOT'0 YPETyJHMPOBAHUSA, IIPU CYLIECTBOBAHUM KOHKPETHBIX HOPUANYECKHUX
MEXaHU3MOB, 00€CIEeUMBAIONIMX PEaIU3allii0 B OTPACIeBOM 3aKOHOAATENIbCTBE,
HECOMHEHHO NPHMCYTCTBHE HACOJOTHH IPABOBOTO TyMaHn3ma.

[IpoBenenne MojJepHHM3aIMKM TPABOBOM cUCTeMBl B Poccum  mOIMKHO
COIIPOBOKIAThCS OTPEICIICHHBIMU TEHJICHLIUSIMU, IPOJIUKTOBAHHBIMH
OPUHLIAIIAMA TPAaBOBOr0 TryMaHu3ma. OHHM mpenrnosiaraloT 0co0oe KayecTBO
(GbOpMyITUPOBOK MPABOBBIX HOPM, 3aBEAOMO HMCKIIIOYAIONIMX HACUIIUE, MPOU3BOJI,
Jerajiu3alyio U MPUMEHEHHE MOJAO00HBIX JEUCTBUN B pELIEHUH KOH(IUKTOB, WIH
npoOiemM BHYTpU TrocyaapctBa. VckinrodeHus, W3 OpaBWI MOTYT COCTAaBISATH
TOJIBKO MeponpusaTus, nposoauMsle MBJl n aencTBus apMuM B CIIOXKUBIIUXCS
CUTYyalUsIX PEAJIbHOW BOMHBI C IPOTUBHUKOM.

[IpaBo B W3HM OOIIECTBa MPEAINOJATaeT, YTO IPABOBOM MOPSAOK,
o0ecrieunBaeMblil YCHIIMSMU CUJIOBBIX T'OCCTPYKTYp, HAlpaBiI€H HUCKIIOYUTEIIBHO
Ha  COXpaHEHHE  HENpPEeXOJAllMX  IOPHIWYECKHX  HOpM,  oOeclieyeHue
MaKCHMaJbHOTO  HUCHOJB30BaHUSl  OOraTcTBa  HAKOIUICHHOW  IOPHUINYECKOU
KYJbTYpbl. JIOJKHBI MCIOJIB30BAaThCS BCE JOCTUKEHUS B OOJACTH TapaHTUd u
CPEIICTB, KOTOpPbIE MOTYT OOECIe4YrBaTh peaju3aliio TE€X WJEalIOB U LIEHHOCTEH,
YTO BBIPAXAIOT HA IMPAKTUKE TyMaHU3M IOPUAUYECKUX IPUHLHUIIOB U
MEXaHU3MOB», *

Ha npaBoBoM rymanusme 0a3upyroTcs MPUHLUIBL NpaBa U 3aKOHHOCTH,
npaBocynus (Korga UAET peyb 00 HCTUHHOCTH (DAKTOB M ONpENElIeHUH HX
IOPUIUYECKUX MOCIEACTBUI), CIIPABEITTMBOCTH, IPABOBOI'O PABEHCTBA.

Bospacranue posnM M 3Ha4YE€HHMS MEXAYHAPOIAHOTO IIpaBa CTal0 BAXKHOU
OTJIMYUTENILHON TEHJICHLIUEH, LIEHTPOM Pa3BUTHUSI KOTOPOUH JOJIKHBI OBITH TOJIBKO
I'YMaHHCTHUYECKHE LIEHHOCTH, O0ecrieyeHue rnpas 4yesnoBeka. JIelicTBeHHOCTh 3TOro

cpeacra pcaj3aliu  IIpaBOBOIO0 T'yMaHHU3MaA, MOXCT BBICTYyIIaTb, Kak

4 Mycaes M.A. [TpaBoBoii ryMaHu3M Kak ropuaudeckuil gpenomen, 2010, c. 2
4 Mycaes M.A. TTpaBoBoii rymManu3M Kak ropuaudeckuii penomen, 2010, c. 3



OTPaHUYEHHE TOCYAAPCTBEHHOTO MPUHYkKAEHUS MO OTHOLIECHUIO K JIMIAM JIPYrou
HAIlMOHAIBHOCTH B X TOCyAapcTBaX, CHOPMHUPOBAHHBIX MO HAIUOHAJIHLHOMY
MIPU3HAKY.

Opomonuag mnpaBa B P® Toke OTMEUEHa JTUMH TEHACHIMsAMH. Ee
OXapaKTEePU3YIOT BBIPAKECHHBIC 3aKOHOMEPHOCTH pa3BUTHS, OONbINAsl YacTh
KOTOPBIX OCHOBaHAa Ha MPHUHLMMAX MMPaBOBOro ryManusma. CKIlaJbIBarOUIUNCS
MIPaBOBOM MOPSAOK, ONPENETAIOMNNA MEXaHU3Mbl (POPMUPOBAHHUS CUCTEMBI MPaBa,
eCTh (PaKTUYECKU O TYMaHUCTUYECKHU-TIPABOBOM, BHICTYIAIOIINI OCHOBAHUEM JIJIS
MMILIMKALMY TIPaB U CBOOOJ MHMBHIYyMa YelIoBeKay,

Ero ponb, coctouT B mpu3HaHUM CyOBEKTOM IpaBa 4YeIOBEKa, OCHOBHBIX
MEXaHU3MOB, oOecneunBalMMX (QYHKIMOHUPOBAHUE U Pa3BUTHE, HMEIOIINX

ACMOKPATHYCCKYIO HaIIpaBJICHHOCTD, IMOATBCPKAAIOIINX IIoCTyJiaTt 0

HCBO3MOXHOCTHU CYIICCTBOBAHUS ITPAB 0e3 yeJloBeKa.

46 Mycaes M.A. [TpaBoBo#i rymMaHu3M Kak ropuaudeckuii penomen, 2010, .3



['JTIABA 2. PEAJIN3ALIA ITOHATHUSA IIPABOBOI'O I'YVMAHU3MA B PO

2.1 IPABOBOM 'YMAHI3M B 3AKOHOJJATEJILCTBE P®

B pycckoMm s3bIK€ TEPMHUH «IIOHATHE» CUUTAETCS MCXOIHBIM IOJIOKECHUEM
TEOPETUYECKUX IMOCTYJIATOB, OMPEJACICHHOTO MHUPOBO33PCHMS, KaK HAIMCAHO B
OJHOM W3 COCTaBJIEHHBIM cioBapei.’’ Eciu roBOpUTH IPO yYeT HM3JI0KEHHOTO
ONPEAEIECHUS, IPABOBBIM TYMAHU3MOM CUMTAIOTCA JICMCTBUTEIBHO BayKHbBIC
TpeOOBaHUsI, OTPAKCHHBIC HA CTPAHHUIAX 3aKOHOJATEJbHBIX aKTOB, KOTOPhIC B
CBOIO O4YEpelb CTOUT YUYHUTHIBATH IMPEIACTABUTEISAM OPTraHOB BIIACTH MPHU
BBIHECEHHMM Ha TOJOCOBAHME TOMPABOK K YK€ MMEIONIMMCS 3aKOHaM,
PYKOBOJICTBYSICh HEOOXOJMMOCTBIO M Jalibllie COOJIIONAaTh IIpaBa M 3aKOHHBIC
MHTEPECHI TPAXK/JIaH, HE3aBUCUMO OT UX COLMAJIBHOTO CTaTyca Ha JAHHBIM MOMEHT
BPEMEHH, MPEObIBAHUS B MPHUBBIYHBIX ISl CEOSsl YCIOBUSIX WIIU UCIPABUTEIIBHBIX
YUPEKICHUSIX B COOTBETCTBUU C IPUTOBOPOM CYy/Ia.

BaxHOo mpoBeCTM aHaM3 TakKOro BAXHOIO TOHATHS, KaK IPaBOBOM
ryYMaHW3M B paMKax JCUCTBYIOIIMX 3aKOHOJATEJIbHBIX aKTOB, KOTOPHIC
PacCIpOCTPaHSIOTCS Ha BCIO TEPPUTOPUU TOCYIapCTBA, HA KaKWE KOHKPETHO cepbl
JKU3HU 4YeJIOBEKa OH HMEET BIIMSHHUE, MPU KaKUX YCIOBUSIX TpuoOperaer
FOPUIAYECKYIO CUITTY.

[IpencraBuTenn OpraHoB 3aKOHOMATEIBHOW M HCHOJHUTENBHOW BJIACTH
JJaBHO OTMETHJIM HEOOXOJUMOCTh OOECIEeUNTh KAaYeCTBCHHYIO 3aIllUTy IIpaB
ONPENICJICHHBIX  KAaTeropud  TpakJaH, BCJIEACTBHE  YEro  BHUMATEIIBHO
O3HAKOMWJIMCh C YK€ CYIIECTBYIOIIMMH W YTBEPKICHHBIMU MEXIYHAPOIHBIMU
JIOKYMEHTAMH, KOTOPBIE ITO3BOJIMJIM 3aKPENUTh «IIPABOBOM T'yMaHHU3M» B aKTax
3aKOHOAATEIbCTBA, O0S3aTEIBHBIX I COOJIOJCHUS JKUTEISIMH CTpaHbl, BHE
3aBUCUMOCTH OT 3aHMMAaeMoO#l JOJDKHOCTH, COLMAIBHOTO CTaTyca, BO3pacra H
1ojia, B YacTHOCTH, 3T0 Kacaerca Koncturyumu Poccuiickonn ®enepauuu,

yTBEpKIAeHHOU B 1993 roy ¢ rosilocOBaHMEM 3a BHECEHHMEM B HEE IOINPABOK B
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2020 rogy. MHorue u3 npejioKeHHbIX U3MEHEHUN HANPSIMYI0 KAacaJaucCh 3allUAThI
npaB OIpPEACIICHHbIX KAaTeropuil Tpa)kJaH, BCIEIACTBUE YEro OBbLUIO Ba)KHO
YIOOMSHYTh O HHUX Ha CTpPaHUIAX TJIABHOTO JOKYMEHTAa TOCYJapcTBa, YTOOBI
o0ecreynuTh HEYKOCHHUTENIbHOE BBIMOJHEHUE, HECMOTPST Ha HECTaOUJIBLHOCTD
MOJUTUYECKOM, PKOHOMUYECKOW CHUTyallud, KaKk B MHpPE U CTpaHe, Tak U B
KOHKPETHOM PETHOHE.

[IpaBoBOIl T'ymMaHU3M CUHMTAETCS HE MPOCTO TEPMUHOM, KOTOPBIA MOTYT
UCIIOJB30BaTh CHEHUANMCTBI, a TaKXKe TMOJUTUKU, 4YTOOBI 3aBOEBATh JIOBEpHUE
u30upaTeneil A MOCIeAYIOIEer0 3a4nCIeHUs, KaKk MOKHO OOJIBIIIMX TOJIOCOB BO
BpeMsl BBIOOPOB, TaK KaK CaMO €ro MOHATHE MPEACTABISIET COOOW OpraHU3AIMIO
OCOOEHHOT'0 OTHOIIEHUSI K KOHKPETHBIM Tpak/laHaM WM OJTHOMY YEJIOBEKY, YTOObI
o0ecreyuTh KOHTPOJIb HaJl COOJIOJIEHHEM HMX IpaB, BHICBOOOJHUTH Ha KaKOU-TO
Neproj BPEMEHHU OT 00SI3aHHOCTEH, HE HapyIllasi MPU TOM 3aKOHHBIX MHTEPECOB
JIpYyTux CyOBEKTOB OOIIECTBEHHOW ku3HU. He HOMKHO BO3HUKATh BECOMOIO
nucOananca, KOrja MPOUCXOAUT peHICHUE JEUCTBUTENBHO BaXKHBIX BOIPOCOB,
CBSI3aHHBIX C OJaromojiydueM TpakJaH, HUX ICUXUYECKUM U (HU3NYECKUM
3I0POBbEM, HEOOXOJUMOCTBIO MOTYYUTh KOMIIEHCAIIMIO 33 TPUUYUHEHHBIN yIIepo B
CUJTY OIpEEICHHBIX MPUYNH, )KU3HEHHBIX O0CTOSTEIbCTB.

MOXHO TOBOPUTH O HAJWYUU CHOCOOHOCTHM T'yMaHH3Ma OCOOBIM 00OpazoM
OpraHU30BbIBATh MOBEJECHUE, KOTOPOE B IMOJIHON MEpe COOTBETCTBYET MHTEpECAM
JUYHOCTH 4YEJIOBEKa, HO TMPUOPUTETE MMEHHO HOPM IpaBa, KOTJa MPUXOAUTCS
MPENOCTaBIATh TMpaBa, a TaKkKe BBICBOOOAUTH OT OOA3aHHOCTEHW, Korja
HEe00Xx0MuMO 3(G(GEKTUBHO TMPOKOHTPOIUPOBATH OMPENCIEHHBIE OTHOIICHUS,
CyNIECTBYyIOIIME B OOIIECTBE, B YAaCTHOCTH, OTO KacaeTcsa crtaTbu 459
I'paxxmanckoro  komekca  Poccuiickort — depepamuu,  moapa3zyMeBaroIeH
obecrieueHue nepexo/ia pucka CiydyalHON MOpuu MpeaMeTa J0roBopa, B KOTOPOM
3aMHTEPECOBAaHbl MpOJaBel] U TOKYyIaTelb, YTO II03BOJISIET TOBOPUTH O

OCBOOOXKJICHMM TIPM KOHKPETHBIX OOCTOSITEILCTBAX TMEPBOM CTOPOHBI  OT



BO3MOXKHBIX IOCJIEJICTBUM, TaK KaK B JI€J0 BCTYHNAET 3KOHOMUYECKHUI NPHUHLUI

CIPABEIIMBOCTH, KOTOPBIH CIEMYET yIUTHIBATD. *

Ecnu roBoputh Npo COLMAIBHOE COAEpPKAHUE MOHATUS T'yMaHU3Ma, HEJIb3s
HE OTMETUTD JIBa BaXKHBIX ACIIEKTa:

1) B paMkax OOIIECTBEHHBIX OTHOIICHWH, CTOUT YHOMSHYTH TIPO
HaIIPaBJIEHHOCTh MMEHHO Ha MOJHOLUEHHYIO0 U BCECTOPOHHIOIO 3AILUTY IMpPaB
YeJIoBEKa, YTO MPOIMUCAHO B aKTaX JEWCTBYIOUIETO 3aKOHOAATENIbCTBA, a,
CJIEIOBATENIbHO, CUMTAETCS OOS3aTeNbHBIM JJI HCIOIHEHUSA MM JIOOBIX
IpaX</i1aH;

2)  KoOHKpeTHBII XapakTep CYMIECTBYIOIIUX TPEOOBaHHMA, MPEIbSBISICMBIX K
aHAJIN3y CHUTyallud, B KOTOpPOM OKa3ajcs 4eJIOBEK, IpaBa KOTOPOTO
OKa3aJIMCh HApYIIEHBI, BCIECACTBUE YETO CTOUT HAa3HAYATh HA JOJDKHOCTH B
HAJ30pHBIX BEIOMCTBAaX KOMIIETEHTHBIX JIMI, CIIOCOOHBIX IPOBECTH
TIIATENbHBIA aHAJIW3 BCEX HMMEIOIIMXCS ACHEKTOB, YTOObI HE JIOMYCTHUTh
HapyLIECHUN JIEHCTBYIOIIETO 3aKOHOAATENbCTBA, a TAKXKE 3aKOHHBIX
MHTEPECOB JIPYroil CTOPOHBI, K IPUMEPY, B KOH(PIUKTHON CUTyaLUH.
['ymMaHM3M IpeanojgaraeT akTUBHOE BOBJICUEHUE IIPABOBBIX HOPM B PAa3HBIC

chepbl KM3HM YEJIOBEKAa, a TaKKe TI'PaMOTHOM CO3JaHMHM OCOOBIX YCIIOBUH,

KOTOpBIE MOJPA3yMEBAIOT yUYE€T UHTEPECOB JIOAEH, UX 3aKOHHBIX IIPaB X CBOOOJ,

KaK TpakJlaHWH, BCJIEICTBUE YETO COJIEPKaHUE PACCMAaTPUBAEMOTrO SIBICHUS OyIeT

KacaTbCs 3alllMThl MMYILIECTBA, a TaK)Ke COOJIOJEHHUS TPYAOBBIX OTHOILIECHHUM, B

KOTOpbIE BOBJICYEHBI, KaK PYKOBOJIUTEIb OPTraHM3alluM, TaKk U pabOTHUK, Ha

KOTOPOTO BO3JIO’KEHBI OIPEICTICHHbIE 00s13aHHOCTH.

OTaenbHOr0 BHUMAaHMS 3aCITyKUBAET TOT (DaKT, YTO COIMAIbHbIE (YHKLINH,
IPUCYIIME NIPAaBy, UMEIOT OIPOMHOE 3HAYEHUE NIPU AHAJIM3€E TAKOro MOHATHS, KaK
rYMaHM3M, YYUTBhIBas cHeuu@uKy OpraHu3alyd OTHOIIEHWM B 0O0IIecTBe
(TpyaoBOe, TpakJIaHCKOE, KOHCTUTYIMOHHOE MPaBO), 4YTOOBI KOHTPOJIUPOBATH

COOJTIOJIEeHNE 3aKOHHBIX MHTEPECOB TPa)kAaH, MPOXKUBAIOIINX Ha OMpPEIeTIECHHOM
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TEPPUTOPUH, BCIEICTBUE YETO COTPYJHUKHA MPABOOXPAHUTEIIBHBIX OpPraHoOB
JIOJDKHBI 00€CTIEYUTh TMOJIHOLCHHYIO 3allUTY JIFOJIEH OT Pa3IMUHBIX MPECTYMHBIX
MOCATATEIbCTB PA3HOTO XapaKTepa, a TAKXKE MPUMEHSTh KapaTelbHbIE CPEACTBA,
HCKJIIOYasi SMOIIMOHAJIbLHOE, CeKCyallbHOE, (PU3MYECKOe HACHUJIUE CO CTOPOHBI
aJMUHUCTPALIMY UCIIPABUTEIIbHBIX 3aBEIACHUMN.

MOXHO OTMETHUTh, YTO HETIOCPEICTBEHHO ITPABOBOE OTPAKEHUS COIUATLHOM
CyTH TIOHATHS TyMaHHW3Ma TMpEInojaracT yd4eT IpaB W o00s3aHHOCTEH BCexX
3aMHTEPECOBAHHBIX CYOBEKTOB TMpaBa, BCIEACTBHE HYETO TOBOPUTH 00 0COOOM
OTHOIIIEHUM K YEJIOBEKY, KaK K COLMaJIbHOW LIEHHOCTH, YTO HE MOIJIO HE HAWTH
YIIOMMHAHUS B aKTax 3aKOHOJIATEIbCTBA, B YACTHOCTH, NMyHKTe 3 ctatbu 1109
['paxxmanckoro xomekca Poccuiickoi @enepannu, TA€ YKa3aHbl acCHEKTHI,
CONPsDKEHHBIE ¢ OTCYTCTBHE BO3BpaTa BO M30ekaHME HE3aKOHHOTO 0OOTraIieHus,
3apa0OTHOM TJIAThl, CTPAXOBBIX BBHIIJIAT, MEHCUM MO CTapOCTHU, ATMMEHTOB, Ha
KOTOpPbIE MMEET MPaBO aOCOJIIOTHO JIFOOOM YENIOBEK, €CIM HE ObUIO JTOMYIIEHO
omuOOK B pacuerax, IPH OTCYTCTBHHM TIIPETEH3UH CO CTOPOHBI OPraHOB
rocyaapcTeeHHoi BaacTu.*® EcayM roBopuTh Ipo OTHOIIEHHME K YETIOBEKY, KaK K
COIMAJIBHOM I1IEHHOCTH, MOXXHO OTMETUTh BO3MOKHOCTh OTCPOYKM HaKa3aHUs B
COOTBETCTBHM CO CT. 82 YTOJOBHOIO KOJEKCa IO BBIHECEHHOMY IPUTOBOPY B
OTHOUIIEHUM OCYKJCHHBIX T'paXkJaH, KOTOpbIE UMEIOT neTeil 1o 14 ner, Tak kak
JIOJ’KHBI BBITIOJIHATH 003aHHOCTH MO MX BOCIIMTAHHIO.

B cuny BBISBICHHBIX paHEe COCTABJISIONIMX CAaMOTO TMOHSITHS T'yMaHU3Ma,
HEJIb3s HE OTMETUTh WX B3aMMOCBS3b, 00pa30BaHME CIMHCTBA, 0€3 KOTOPOTO
CIIO)KHO TIPEJICTAaBUTh TPAMOTHYIO peaIu3alfio BCEX 3aKOHHBIX TpeOOBaHHWI B
MOJHOM Mepe C OTPaXEHHUEM B T'PaXIAHCKO-TIPAaBOBOW U YIrOJIOBHO-TIPABOBOM
cepax.

HemnocpencTBeHHO B OTpaciu YroJOBHOTO MOHSTHE TYMaHU3Ma OTPaXKEHO B

crarbe 7 YronoBHOTO Kojekca Poccuiickon denepannu, BCIEACTBUE YETO MOKHO
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rOBOPUTH 00 00EeCIeYeHHH YTOJOBHBIM 3aKOHOAATEILCTBOM CTPAaHbl HEOOXOIUMOMN
0e30MacHOCTH  YeJIOBEKa, COOJIIOJIEHUH  3aKOHHBIX HMHTEPECOB  IPaklaH,
MPOXKUBAIOIINX HA TEPPUTOPHUM, B TO BpeMs, KaK HaKa3aHUE B COOTBETCTBUU C
BBIHECEHHBIM  IPUTOBOPOM, HE JOJDKHO COMPOBOXKAATHCS — IMPOSIBICHUSIMU
AMOIMOHATILHOTO, (U3UYECKOr0, CEKCYaIbHOTO W 3MOIMOHAIBHOTO HACUIIUA B
OTHOILEHUH 3aKII0YEHHBIX.>!

Henp3st He OTMETUTH, YTO pacCIpPOCTpPaHEHHE TyMaHHW3Ma B OTPaCiH
YrOJIOBHOTO TIpaBa OCYUIIECTBIAECTCS Cpa3y B JBYX HaIlpaBIICHUSX, KOTOPbIC
CJIeTyeT YYUTHIBATh:

1) naHHBIM NPUHIKIT HAMPSMYIO KacaeTcsl TpakjiaH, KOTOpbIe COOJIOIA0T
3aKOHBI, @ TAKXKE KEPTBAM, MOCTPAJIABIINM OT MPECTYIHBIX IEUCTBUI, BCIECACTBUE
4Yero MOKHO TOBOPUTh O TyMaHHOM XapaKTepe 3aKoHa, KOrja HeoOXO0JIUMO
o0ecreunTh 0E30IMacCHOCTh, KaK CaMOT'0 YeJI0BEKa, TaK M BCETO OOIIECTBA B IIEJIOM.

B coorBerctBumM co crarbeit 52 Koncturynmm Poccuiickont @enepannu,
MOXHO pacCUUThIBaTh Ha CBOOOJHBIM JIOCTYIl K TMPaBOCYIUI0, a TaKkKe
KOMIIEHCAIUI0 TPUYMHEHHOTO yIiepOa MOTEPIEBIIUM, YTO MO3BOJISIET TOBOPUTH U
O HaJM4YUH Y HUX JIEUCTBUTEIILHO OOLIUPHBIX MPaB, YTO MPOMHUCAHO B YTOJIOBHO-
npoueccyaibHoM — kojekce  Poccumiickoit  ®enepaiuy,  BCIEACTBHE  YETO
HE0OXOIMMO ee COOMI0NaTh.%

2) BTOpPOM acCMeKT KacaeTcs JTUYHOCTH YEJIOBEKAa, KOTOPBIM COBEPIUINIT
MpaBOHAPYIIEHUE, YTO HE OTMEHSIET T'YMaHHOTO K HEMY OTHOIIEHUS, COOIIOACHUS
€ro 3aKOHHBIX MpaB MU HMHTEPECOB, OTCYTCTBHUS CIy4a€B 3MOILMOHAIBHOTO,
(bu3MYeCcKOro HACWIIUS B CTEHAX UCIPABUTEIBHOTO YUPEIKICHNUS.

DTO MO3BOJISIET MPHUNTH K BBIBOAY, UTO JACHCTBYIOIIEE 3aKOHOAATEIHCTBO
MOAPa3yMEBAET yUET Cpa3y ABYX CTOPOH I'YMaHH3Ma: BO3MOKHOCTbh PACCUUTHIBATH

Ha O€30MaCHOCTh TpaXkJaHaM, MPOXKUBAIOIIMM Ha OIPEACIICHHONW TEpPUTOPUH,
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OTCYTCTBHUE TNPECTYIHBIX TMOCITaTeNbCTB, a Takke oOecrneyeHrue IOCTONHBIX
yCJIOBUM MpeObIBaHUS JIMIY, KOTOPOE BBIHYKJIEHO OTOBIBATH CPOK B COOTBETCTBUU
C IPUTOBOPOM CyAa.

Bbonee Toro, mpaBoBOi T'yMaHU3M CUMTAETCSI OCOOBIM TOHSTHEM, KOTOPOE
CIIElyeT Y4YWUTHIBaTh MPU YTBEPKACHUH aAKTOB YTOJIOBHO-UCIIOJIHUTEIBLHOTO
3aKOHOJIATENBCTBA, YYE€T€ W3MEHCHHM B COLUMAIBHOM, 3KOHOMHYECKOW U
HOJUTUYCCKON cuTyaruu. (YTOJOBHO-UCIIONHUTENBHBIA Kojekc, ri.l, cr.8). K
IIpUMEpPY, HA CTPAHMULAX YTOJOBHO-NPOLECCYAbHOr0 Koaekca P® Her mpsmMoro
YKa3aHHsI Ha TYMaHU3M, HO MOKHO OTBICKaTh NEPEUYUCIECHHBIE aCTIEKThl YBaXKCHUS
YeCcTH U JIOCTOMHCTBA JIMYHOCTH 4YEJIOBEKa, COOJIIOICHHUS TIpaB, 3aKOHHBIX
WHTEPECOB TPaXJaH, €ro HEMPUKOCHOBEHHOCTH, IIpaBa Ha YACTHYIO KU3Hb (TI.1,
ct. 9,10,11).%

MOXHO OTMETUTh, 4YTO OTOT IOPUAMYECKUN TOAXOA K OTPAKEHUIO
IPaBOBOTO ryMaHH3Ma, KOHTPOJUPYIOIIETO MIPaBONPUMEHHUTEIBHYIO
JIEATEIIbHOCTh, XapaKTepEeH JJIsi MHOTHX HHBIX OTpacjied mpaBa, B CUIY 4YEro
YTOJOBHOE IMpaBO C OOECIEYEHHMEM HAKa3aHUs 3a COBEPUICHHBIE IPECTYIHbIE
JEUCTBUS JOJDKHO YYHUTHIBATh XapakTep M CTENEHb OOIECTBEHHOW OMAacCHOCTH,
NeSHUSA, YTO TMO3BOJIAET TOBOPUTH OO0 OCOOEHHOCTSIX BBIHECEHMSI IPUTOBOpA
BriocyecTBUHU (YTOIOBHBIN KOJEKC, CT. 6).%

B mobom ciyyae mpu3HaHWE BBICHIEH IEHHOCTHIO JIMYHOCTH YETIOBEKa
HAllUIO OTpakeHHE B cdepe IOPUCTIPYACHIMH, TaK KaK CUMTAETCd OCHOBHOM
YacThIO TPAKJAHCKO-MIPABOBOM OTPACIIA pacCMaTpPUBAEMOIr0 MOHATUS T'yMaHHU3Ma,
BCJIEJICTBME YEro CJIOKHO HE YMNOMSHYTh IMPO 3alIUTy IpaB Tpa)xKJaHWHA, €ro
CBOOOJI M 3aKOHHBIX MHTEPECOB C TapaHTHUEN MX MOCIEAYIOIIEro OCYLIECTBICHUS,
OXpaHbI OT MPECTYIHBIX ACHCTBHUIM, HEIPUKOCHOBEHHOCTH JKUJIMILA B YACTHOCTH.

OO61ast cyTh T'yMaHHM3allMU HA YPOBHE 3aKOHOJATENbCTBA MPEIIOIAraeT:
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1) BO3MOXHOCTb MNpPUBIEYEHUS K aIMUHHCTPATUBHOW WM YTOJOBHOMN
OTBETCTBEHHOCTH I'PAXKJAH, KOTOPBIE OKA3aJUCh BUHOBHBI B COBEPIICHUH TEX WM
WHBIX MPECTYIHBIX JEUCTBUI CO CTOPOHBI JUL, 00JIaJAIOIINX COOTBETCTBYIOLIEH
KOMIIETEHIIEH.

2) obecrieueHue Mpas, a TAKXKE 3aKOHHBIX CBOOO/T JINII, KOTOPHIE CUUTAIOTCS
BUHOBHBIMA B COOTBETCTBHUM C IMPUTOBOPOM CYJa, B CHIy YEro BBIHYXICHBI
OTOBIBATh HAKa3aHUs B UCIIPABUTENBbHBIX YUPEKICHUAX.

B rpaxnmanckom mpase, HOpMBI ['paxmanHckoro koxekca Poccuiickon
®denepauyy, CTOUT COONIIOATh ACUCTBUTENBHO T'YMaHHOE OTHOIIEHHE KO BCEM
YYaCTHHKAaM  TPaXXJAaHCKUX  NPABOBBIX  OTHOUIEHWUM, OCHOBBIBAsACh  HA
cOAJIaHCHUPOBAaHHOM Y4Y€T€ UX MHTEPECOB, HECMOTPS HA X BO3PACTA, MOJ, TSHKECTh
BBIHECEHHOTO HAaKa3aHUsI.

K npumepy, B COOTBETCTBUU C aKTaMHU TI'PaKJAHCKOTO 3aKOHOJATENbCTBA,
opranbl CyneOHOl BJIaCTU B COOTBETCTBHHM C MPOCHOOM 3aI0rojaTess WMEKOT
MOJIHOE TPaBO JOOUTHCS OTCPOUKH MPOAAKU UMYIIECTBA CO CTaTyCOM 3aJI0TOBOTO
CpOKOM Ha 12 mecsueB, MOsACHAs, YTO HA B KOEM CIIy4ae HE JTOJKHO MPOUCXOAUTh
HapyILIECHUsI 3aKOHHBIX HMHTEPECOB TPa)KJaH, KOTOPHIE HANpPSIMYK CBS3aHBI C
O00BEKTOM HEJBWKMUMOCTH JJIsI TIOCIIEAYIONeH peanu3anuu Ha aykuuone. [locrne
MOJIyYEHUS] TOBECTKH OT CYACOHBIX MPHUCTABOB 00 M3BSATUU MMYLIECTBA, KOTOPOE
HAXOJUTCS B 3aJI0T€, TOJDKHUK MOKET PACCUUTHIBATH Ha ONPEACIICHHYIO OTCPOUKY,
YTOOBI MO BO3MOKHOCTH BBIIIATUTh BCIO CYMMY 3a OOTOBOPEHHBIM MEpHOJ
BpeMeHH. JlocTaTOYHO CIOKHO BIOCHEACTBUM JOOUThCA (HaKTa MPU3HAHUS
HE3aKOHHO IPOBEIEHHBIX TOPrOB CO CTOPOHBI KOMIETEHTHBIX OPraHOB, TaK KaK
YEJIOBEeKY JaeTcs JOCTaTOYHO BPEMEHM Ha pEUIeHUWE BO3HUKILUX MpoOJieM, B
JIOTOBOpE C OAHKOBCKOW OpraHu3allMedl MponucaHbl BO3MOXHBIE CAaHKLWHU, €CIIU
KpEIUT 32 UMYIIECTBO HE OyJleT MorameH B CPOK, HECMOTPSl Ha OINpEAeIICHHbIE

MaTepuajbHBIE TPYJHOCTH BTOPOi cToponsl (I'paxmanckuii Kogeke, 4.2, ¢1.350).>°
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B cootBetrcTBHM co cTtatheit 1076 'K PD, M0oxKHO TOBOPUTH O BO3JIOKEHUU B
MOJIHOM Mepe OTBETCTBEHHOCTH 3a yIIepO, KOTOpbI ObLI MPUYMHEH JIUIIOM,
UMEIOINM HEIeeCIOCOOHOCTh, Ha JIMI0, HECYIIETO O0S3aHHOCTH €r0 ONEKyHa, a
Takke paOOTHUKOB OpraHU3allli, KOTOpble HECYT HaA30p, K MpuUMepy, 3a
MpecTapenbiMi  TPAKIAHAMH WM JI€ThbMH, OCTABIIMMHUCS O€3 TIONeYCHUS
poauteneii. Bmecte ¢ TeM, HeENb3s HENOOLECHUBATh, YTO HWMEHHO 3Ta CTaThs
COJIEP>KUT TOCTYJIATBl O HOPMBI, Oiarogaps KOTOPOW yAacTcsi B TOJIHOM Mepe
JOOUTHCA BO3MEIICHUST NPUYMHEHHOTO BpeAa HEIEECHOCOOHBIM JIMIIOM, YTO
MO3BOJIIET TOBOPUTH M O MEpax OTBETCTBEHHOCTM B  OTHOUIEHUU
HECOBEPIIEHHOJIETHUX, KOTJIa OTCYTCTBYET ONeKyH.

[IposiBneHre mTPaBOBOTO TyMaHU3Ma IMPEANOJIAraeT, 4YTO JAECATEIbHOCTH
OpraHoB CyJI€OHOM BJIACTU B MPOIECCE PA3PEIICHUs] TPAKIAHCKUX JIeTT HallpaBieHa
Ha COOTBETCTBYIONIIEE YKPEIUICHHE COLMAIbHOMW CIPABEIJIMBOCTH C YYE€TOM
MHTEPECOB, a TaKKe€ 3aKOHHBIX MpaB M CBOOOJ JOJEH, MNPOKUBAIOIIMX Ha
ONPEAECICHHOW TEPPUTOPUH.

C y4eToM BBIIIEU3IIOKEHHBIX aCIIEKTOB, MPABOBOW I'yMaHu3M B Poccuiickon
denepany mpeanoaaraeT akTyajabHyI MOTPEOHOCTh MOCTYNATEIbHOTO Pa3BUTHS
COLIMyMa, ONPEICICHHBIE aKThl MEXIYyHApOAHO-TIPABOBOTO THUIIA, a TaKKe
ctatbiMu Konctutynuu P®, 4To mo3BOIsSET JOJDKHBIM 00pa3oM cPopMHUpOBaTh
COOTBETCTBYIOIINE OOIICCTBEHHBIE OTHOIICHUS, MTO3BOJISIONINE COOMIOAATh TIpaBa
M 3aKOHHBICE WMHTEpPECHhl TPAXKIAH, TOCYJAApCTBA B IEJIOM C IPUBICUYCHUEM
KOMIIETEHTHBIX CHEIUATUCTOB.

MOXHO TOBOPUTH O TOM, 4YTO TIPAaBOBOH TyMaHH3M (POpPMHUPYET
0O0I1IeCTBEHHbIE OTHOIIICHUS YePe3:

1) BO3MOKHOCTD MPEI0CTABIICHUS BCEM YJIEHAM oO1iecTBa
JIOTIOJITHUTENIBHBIX TIPaB, YTO CIIOCOOCTBYET JIMYHOCTHOMY CYIIIECTBOBAaHUIO, a
TaKKe TOJIHOIGHHOW caMopeaau3aluu OOUIeCTBEHHON JXU3HU 03 HapyIleHUus

3aKOHHBIX HHTEPECOB U CBOOO/T;
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2) pa3paboTka «JIbroT» JUIsl ONpEeAeIEeHHBIX YYaCTHUKOB OOIIECTBEHHOMN
JKU3HU OTHOCHUTEJIBHO TeX OOSI3aHHOCTEM, KOTOPBhIE OKa3aJMCh BO3JI0KEHBI Ha
OCTaJIbHBIX YWICHOB OOIIECTBA C YYETOM UX BO3pacCTa, COIUATIBLHOTO CTATyCa;

3) TrpaMOTHOE YCTaHOBJIEHHE COOTBETCTBYIOIIMX 3alPETOB, KaCAIOUIUXCS
COBEPIIICHUS MPECTYITHBIX JACSTHUN, KOTOPHIE MOTYT HAHECTH ymiepo pu3ndeckomy
M TMCUXUYECKOMY 3IOPOBBIO TpaXJaH, IMPOXKHUBAOIIMX HA ONPEACICHHOU
TEPPUTOPHUH.

Henb3ss He yHmoMsHYTh TMpO CIHEAYIONIME OCOOCHHOCTH IPABOBOTO
COACpKaHUsI CaMOro TOHSTHUA TyMaHM3Ma B paMKaxX aKTOB 3aKOHOJATENIbCTBA,
JIEUCTBYOIIEr0 HAa TeppuTopun Poccuiickont denepannu:

1) coyeraHue HOPM TMpaBa, KOTOPbIE OKa3aJlUCh HaIMpaBJIEHbl Ha
OpraHu3alii0 JCHCTBUTEIBLHO HEOOXOIUMBIX YCIIOBUN, YTOOBI 00ECIEUUTh
MOJHOLICHHYIO KM3Hb YEJIOBEKA.

2) cobiroicHuEe HOPM, MPEyCMOTPEHHBIX JJI1 00ECIICUEHUST 0OCTOSITEIBCTB,
4YTOOBI yIAJIOCh 00ECIIEUUTh CaMOPEaTTM3aIIMI0 YeJIOBEKa B paMKaX OOIIECTBEHHOMN
YKU3HU C TIPEAOCTABICHUEM MPAB U COOTBETCTBYIOIINX 00s3aHHOCTEH.

Ha camom pnene mpaBoBOM T'yMaHu3M MOXKHO HAa3BaThb YHHUBEPCAJIbHBIM
MOHSATUEM, BCJEICTBUE YEro ero JeicrBue OyJaeT B TMOJHOM  Mepe
pacpoCTPAHATHCS, KaK Ha TPAXKIAHCKO-TIPABOBYIO, TAK U YTOJOBHO-NPABOBYIO
chepy akTOB JEHCTBYIOIIETO 3aKoHojarelnbcTBa Poccuiickoit deneparum,

00s3aTeJIbHBIX JJIA UCITIOJTHECHMU .

2.2. IIPUMEHEHUME HOPM, COAEPXAILMX ITOJIOXEHNA O IIPABOBOM
I'YMAHU3ME B P®

B cooTBeTCTBHM CO CBOEH CyThIO, @ TAKXKE HOPMaMHU 3aKOHOJATEIBHOTO
IIpaBa, MOXHO TOBOPUTb O MOHSATUM TyMaHHM3Ma, €ro pa3JdejCHUH Ha JIBE
KAaTErOpuHU, KOTOPBIE CIIEYyET YUUTHIBATH:

1) ocoOble HOPMBI, KOTOpbIE MO3BOJISIIOT y4€CTh OCHOBHBIE CBOOOABI U

npaBa, TpeOyroIre COOMOAeHUS 0€3 KaKuX-TM00 UCKITIOYSHUH 13 TIPABUIL.



2) HOpPMBI, KOHTPOJHPYIOIIKE COOJIOJIEHUE TaK Ha3bIBAEMBIX OCHOBHBIX
npaB U CBOOOJ YENOBEKAa M Tpa)KJIaHUHA, HE3aBHUCHUMO OT I10J1a, COLMAIbHOIO
craryca u Bo3pacra.’’

BrlmienepeurciieHHble  KaTErOPUM HOPM CTOWUT YYHUTHIBATh MPH AHAIU3E
KOHKPETHBIX BOIIPOCOB B TOM WJIM WHOW cdepe KU3HU YeNOBEeKa, TaK Kak Kakaas
CUTyalusi 00JIajacT OMpeesICHHON crenupuKoil, HyKJaeTcsl B BBISICHEHHH BCEX
OOCTOSITENIBCTB  JieJla, B KOTOpPOE OKa3aJluCh BOBJIEYEHBI 00€ CTOPOHBI,
PYKOBOJICTBYIOIIIMECS] COOCTBEHHON MOTHBAUMEN AEHCTBUM, IPUHSITHUS PEILIECHUS.

l. rymMaHu3M CONpsSKEH C HOPMAaMH IpaBa, BCJIEACTBUE YEro Ba)XHO B
NOJIHOM Mepe 00ecreyuTh PaBEHCTBO MMEIOLIUXCA IMpaB M 00sd3aHHOCTEH Bcex
YYaCTHUKOB OOILIECTBEHHOM JKM3HU, HECMOTpS Ha OCOOEHHOCTH XapakTepa,
3aHUMAEMYIO JOJDKHOCTD, COLMAJIBHBIN CTATyC B OIIPEIAECICHHOM KPYTYy.

1) nmnocrynarel HampsAMyl  CBS3aHbl C  aKTaMu  JE€HCTBYIOILETO
3aKOHOAATENBCTBA, KaK NPHUHATOTO HA TEPPUTOPUHM TOCYIApPCTBA MPOKMUBAHUS
rpakjaH, TaKk U MEXKIyHapOJHBIX JOKYMEHTOB, O0S3aTENbHBIX MJIsi WCIIOJTHEHUS
JKATEIIMU Pa3HbIX CTPaH MHPA, BHE 3aBUCUMOCTH OT HMX BEPOMCIOBEIAHUS,
yoexxaeHui, crenuduke pabOThl OpPraHOB CyACOHOM, HWCIOJHUTEIBHOU U
3aKOHOJATEJILHON BIIACTH.

K npumepy, Hopma, koTopass oTpakeHa B yactu 1 crarbu 29 KoncTutynum
P®, npenmonaraer, 4To KaXKIbIM YEJIOBEK MOXXET PACCUUTHIBATH HAa CBOOOIY
BBIPOKEHHSI CJIOBA M MBICIM 0€3 KaKoro-immOo YIIEMJIEHUS 3aKOHHBIX MpaB U
uHTepecoB. Kpome Toro, eciu roBOpuTh PO HOPMY, UTO COAEPKHUTCS B 4aCTH 2
cratbu 29 Konctutymun P®, MOXHO OTMETHTH CyTh CBOOOJIBI YEIOBEKa dYepe3
HaJIO)KEHUE 3aIpeTa, CONPSHKEHHOIO C MPOMAraHaol pacoBOro, HAIMOHAIBHOTO,
A3BIKOBOI'0, PEJIUIMO3HOIO IPEBOCXOACTBA, KOTOPbBIE MOIYT IIPUBECTH K
OecrniopsiikaM B OOIIECTBE, MPECTYNHBIM JIEIHUSIM B OTHOUIEHUM OIpPEACIICHHbBIX

KaTeropuii HaceneHus. >
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Ecnu roBoputh mpo HOpMY, KOTOpas COIOEPKHUTCA B 4dacTh 2 crartbu 44
Kouctutynuu PO, MOXKHO BBIAEIUTH CyTh CBOOOABI TBOPUECTBA, OJIaroaps 4emy
KOKIbIA YEJOBEK MOXET O3HAKOMHUTHCA C KYJbTYPHBIMU JIOCTHXKECHUSIMU
rocyJ1apcTBa, BOBMOYKHOCTBIO CTaTh MOJHOIIEHHBIM YYAaCTHUKOM MEPOIPUATHIA, B
KOTOPBIX YJACTCSI CaMOPEaTn30BaThCs, MPOSIBUTH CBOU CIIOCOOHOCTH.

B yacTHOCTH, MOXXHO TOBOPUTH O HOpPMax, YTO OTPaK€Hbl B 4acTh 3 u 4
cratbu 43 Koncturyuun P®, KoTopble npenycMaTpuBarOT MOJYYEHUE YEITIOBEKOM
o0pa3oBaHMsI Yepe3 KOHKYPCHYIO OCHOBY, IJIATHYIO WK OecruiaTHyI0 (opMy, B TO
BpeMsi, KaK OCHOBHOE 0Opa30BaHUE CUMTAETCS 00S3aTENIbHBIM JUISl BCEX TpakIaH,
HE3aBHCHMO OT HX I10JIa, BHIOPAHHOTO CTUIIS CEMEHHOTO BOCIIUTaHMS. >

2) MOXHO BBIJIETUTh HAJIMYMUE JIBYyX OCHOBHBIX TPYIIl HOPM, KOTOpbIC
o0ecneunBaloT COOI0IEHNE OCHOBHBIX MPaB U CBOOOJ IpaskJaH, BCIEJICTBUE YETO
MOXHO TOBOpUTH OO0 HX IOJHOW peann3anuu aOCOJIOTHO BO BceX cdepax
OOLIECTBEHHOM KM3HU 0€3 KaKUX-JIM0O0 UCKITFOUEHHI.

B cBoro ouepenab HOpMBbI MEPBOW TPYMIBI MPEACTABISAIOT COOON OTpaciu
npaBa ¢ (YHKIMEH TIpaMOTHOM OpraHu3aluy OTHOIIEHWA B OOLIECTBE C
KOHTPOJIEM COOJIIOJIEHUS] BCEX YCTAHOBJEHHBIX TPEOOBAHWN OCHOBHBIX MpaB U
3aKOHHBIX MHTEPECOB I'PAXK/IAH, YTO OTPaK€HO Ha crpaHnnax Koncruryuuu PO, a
TaKke B Pa3HOOOpA3HBIX OTpACisiX OOIIECTBEHHOW HW3HU C BO3JI0KECHUEM
OTBETCTBEHHOCTH Ha KOMIIETEHTHBIX JIUII.

DTO MO3BOJIAET TOBOPUTH O TOM, YTO HOPMBbI JE€HCTBYIOLIETO TPaXAaHCKOTO
3aKOHOJIATEIhCTBA TMPE/IOJIAraloT OCOOBIM KOHTPOJIb HAJ HMMYIIECTBEHHBIMU
OTHOIIIEHUSIMU, YTO OTPa)K€HbI B 4acTh 1 ctaThu 2 ['paxkiaHckoro kojaekca P®
OTHOCUTEJIBHO MPEJOCTABJICHUS PAaBHBIX IMpaB, CBOOOJ, BO3MOKHOCTH CBOOOJHO

pacrnops’KaTbCa CBOMM UMYIIICCTBOM BCEM YHACTHHUKAM O6IHGCTB€HHOI>1 )I(I/IBHI/I.GO
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Hopwmel, otHOCsuecs k ['paxganckomy konekcy PO, npenycMOTpeHbl 1is
caMOpealn3aly YeJOBEKa B YAaCTH TI'PAXKJAHCKO-IPABOBBIX OTHOULIEHWUM, YTO
MpeanojaraeT yd4acTue B MPEAIPHUHUMATEIBCKON, a Takke 00 apyroi
NEATEIIbBHOCTH, KOTOpas HE HApYIIAET aKTOB JICHCTBYIOIIETO 3aKOHOAATEIbCTBRA.

K npumepy, MOXHO TOBOPUTH O BO3MOXHOCTH B [JOJDKHOM Mepe
peanu30BBIBaTh MHTEpPECHI B cepe omeparuii ¢ 4acTHOM COOCTBEHHOCTHIO Ha
3€MJIK0, YUUTHIBAS ACHEKTHI, U3JI0KEHHBbIE B cTaThsX 35 u 36 Konctutyuun PO,
['paxxgaHckoM U 3eMENIbHOM KOJAEKCE, BCIEACTBHE YEro yAacTcs B IOJHOM Mepe
UCII0JIb30BaTh MMEIOIIUECS CIIOCOOHOCTH, a TaKXKe Pecypchl ISl BOBJICUCHUS B
HPKOHOMHUYECKYIO JACSTEIHHOCTh B TOM WM UHOU cdepe.

B cooTBeTCTBUM € YTBEPKICHHBIMA HOPMaMH YTOJOBHO-UCITOJIHUTEIBHOTO
mpaBa, BaXXHO OOECHEUUTh BCE YCJIOBHS, YTOOBI YEJIOBEK CMOT JICHCTBUTEIHHO
caMoOpeanu3oBaTbcsl B KOHKPETHOM  OOLIECTBE,  HKCIOJb30BaTh  BCE
MPEIOCTABJIECHHBIE €EMY BO3MOXHOCTH, YTO KAacaeTcsl W TPa)KJaH, HaXOASAIIMXCS B
PAa3HBIX UCIPABUTEIBHBIX YUPEKICHUAX, KyJa MOTYT IIONIACTh JIMIA, HE UMEIOLINE
oOpa3oBaHUs, B CHJy YE€ro €ro IOJyYEeHUE CTOUT O0OecCHeuuTh, MpUBIIECKas
CHEIUATNCTOB COOTBETCTBYIOIICH KBamu(UKaIlMM, HE JOIMYCKasl MPENsSTCTBUMA CO
CTOPOHBI MPEICTABUTEIICHT AIMUHUCTPALIMM  YYPEKICHUW  YTOJIOBHO-
HCTIOJIHUTEIbHOU CUCTEMBI.

BaxHoli oTpaciapr0 mpaBa, KOTOpas COAEPKUT  HENOCPEACTBEHHO
MPAaBOOXPAHUTENbHYIO (PYyHKIMIO Ha Tepputopun Poccuiickoit ®deaeparuu,
CUMTAETCS YIOJIOBHOE IIPABO, BCJIEACTBUE YEr0 MOXHO TOBOPUTH O 3alluTe
OCHOBHBIX TIPaB YEJIOBEKa, €r0 3aKOHHBIX HHTEPECOB W CBOOOJ, B YAaCTHOCTH,
HEMPUKOCHOBEHHOCTH OOBEKTOB HMMYILECTBA, YaCTHOM »KU3HU C YCTAaHOBJICHHUEM
aIMUHUCTPATUBHOW WJIM YTOJIOBHOW OTBETCTBEHHOCTH 3a IPECTYIIHbIC JIEUCTBUS
CO CTOPOHBI JIUI], PYKOBOJICTBYIOIIMXCSI KOPBICTHBIMU MOTHBaMH. Bmecte ¢ Tem
HEJb3s HE YIHNOMSHYTh TIPO OINpeJeJeHHbIE Mephbl, KOTOpbIe MOTYT OBITh
IPUMEHEHBI K HAPYILIUTENSIM CTaTEH, CBA3AHHBIX C HE3aKOHHBIM YCBIHOBIICHUEM

WU YJOYEPEHUEM HECOBEPIICHHOJICTHUX JETel, a TakKe pasriallleHUueM TalHbI,



KOTJa KaHJIUJaThl B MPHUEMHBIC POJUTENIM BHIOpAIM MMEHHO YCBHIHOBJICHHE WJIU
yaouepeHue B kauecTBe GopMbl mprema peObeHKa B CEMBIO.

B coorBercTBUM € JIEUCTBYIOIIMM 3aKOHOAATEIBCTBOM, MOYKHO OTMETHUTH
MPEyCMOTPEHHYI0O  OTBETCTBEHHOCTb 3a  HApyUICHHE aBTOPCKUX  IIpaB,
OPraHu3alyi0 MNPENATCTBUN JIESITEIbHOCTH KYPHAIUCTOB, OCTAaJbHBIC BaXKHBIC
npaBa W CBOOOJBI JIIOJEW, MPOKMUBAIOLIMX Ha Tepputopuu Poccuiickoi
denepanvii, HE3aBUCUMO OT UX BO3pacCTa, 10JIa U COLIMAJIBHOIO CTaTyca.

2. IIpaBoBBIE HOPMBI, B OCHOBE KOTOPBIX JIEKAT ACIIEKTHI, CONMPSIKEHHBIE C
I'YMaHHU3MOM HEpPABEHCTBA 00sS3aHHOCTEH M MpaB BCEX 3aMHTEPECOBAHHBIX CTOPOH
OTHOILIEHUH OOIIICCTBEHHOM KH3HHU.

[Ipu anamm3e OOIIECTBEHHBIX OTHOIIEHWU, MOKHO TOBOPUTH O HAJIWYUU
TYMAaHHOTO W CIIPaBEIJIMBOIO XapaKTepa HEPABEHCTBA, €CIIM CTAaHOBUTCS
aKTyaJlbHOW MOTPEOHOCTh B TMPEJOCTABICHUU TOMOIIM JIFOASIM, KOTOPHIE
OKa3aJIMCh B TPYJIHOMN KM3HEHHOM CUTYallUM, HETIPEIBUICHHBIX 00CTOATEIIbCTBAX,
OTHOCATCS K COLMAJIBHO HE3alUIIEHHBIM CJIOSIM  HacelleHUusM (IuIa ¢
OTPaHUYCHUSIMU 3/I0POBbS, OEPEMEHHBIC KEHIIUHBI, CEMbU C MAaJICHBKUMHU JIEThbMH,
MEHCHOHEPbl MW JIpyrHe TpaxkaaHe), BCJIACJACTBHE 4YEro MMEIOT IpaBO Ha
MPEOCTaBICHNUE OMPEACICHHBIX JILIOT, OCBOOOXKICHUE OT ps/ia 00sS3aHHOCTEH,
KOTOPBIC MPETYCMOTPEHBI /111 OCTATbHBIX CYyOBEKTOB OOIIIECTBEHHON KU3HHU.

Ecnu BBISCHATH OCOOCHHOCTH TyMaHHW3Ma HEPABEHCTBA IPEJCTaBICHHBIX
npaB U OOSI3aHHOCTEM, MOXKHO OTMETHTh aCIeKThl, Oiarojapsi KOTOPbIM yAacTCs
JOOUTHCA KOHKPETUKH TP aHaJIu3e¢ OCHOBHBIX TIpaB MU CBOOOJ, K IIpUMEpY,
HUIMYHME Y KaXJI0r0 YE€JI0BEKA MpaBa Ha KWJIHIIE, KOTOPOTO HEJIb3s JIMIIUTh, B TO
BpEMSI, KaK OINPEICICHHBIE KATETOPUU HACEJICHUS BIIOJHE MOTYT PACCUUTHIBATH HA
0e3BO3ME3AHBIM OOBEKT HEJIBM)KMMOCTH, 3aKJIFOYCHHE JOTOBOpa COIHMAIBHOTO
HaiiMa, TMepecesieHHue U3 JKWIbs, KOTOpOoe ObLJIO TMPU3HAHO AaBapUHUHBIM B
COOTBETCTBHUHM C PEIIEHUEM COOTBETCTBYIOIIMX HA/I30PHBIX BEIOMCTB.

Kpome Toro, Henb3s HE YMOMSHYTh O HAIMYUU OCOOBIX MPaB, KOTOPHIMH
0071a/1a10T MPEICTABUTEIIN MaJIOUMCJICHHBIX HapOJ0B, 00J1a1ar0IINX

MPEUMYIIECTBAMH B YaCTH S3BIKOBOTO U O3THOKYJBTYPHOTO pa3HOOOpasus,



COXpaHEHHUs] 1EHHOCTEH, BO3MOXHOCTH TMOJydYaTh OOpa3oBaHUE Ha S3bIKE,
HOCHTEJIAMU KOTOPOTO OHHU ABIsAIOTCS. !

MO>XHO OTMETUTh HOPMBI, KOTOPbIE KOHTPOJIUPYIOT COOJIIO/IEHNE OCHOBHBIX
npaB ¥ cBoOOj, Oyaromapss 4eMy MOXKHO TOBOPUTh O HAJIUYMKM TyMaHHU3Ma
OTHOCUTEIBHO HEPaBEHCTBA NpaB M OOA3aHHOCTEM TIpaKJaH, HACEISIOMINX
tepputoputo Poccuiickon ®denepanuu, HE3aBUCHMMO OT HMX MOJIa, BO3pacTa M
COIIMAJILHOTO CTaTyca.

K mnpumepy, B KOHTEKCTE TIpaXZaHCKOrO IIpaBa, MOXHO TOBOPUTH O
3aKperieHud  HOpM,  Ojarojgapsi  KOTOPBIM  TPOMCXOJUT  PaCIIMpPEHHUE
HACJIEJICTBEHHBIX IIpaB HECOBEPIICHHOJETHUX JETed, CyNpyra YyMEpIIEro
rpaKJaHWHA B OTJIMYME OT OCTAJbHBIX HACIEAHUKOB, YTO HUKOUM OOpa3oM He
IPOTUBOPEUUT JIeHCTBYOMEMY 3akoHOmaTenbcTBy (['pakmaHckuii KoIekc, CT.
1148 u 1149).°2 MoxHO OTMETHTh M IIOJOOHOE HEPABEHCTBO OTHOCHTEIHHO
IIPOXO’KJICHUS HMCHBITATEILHOIO CpOKa NpH MpUEME Ha paldOTy OMNpenesIeHHbIMU
KAaTErOpHUsIMU HACEJICHHsI, HEBO3MOYKHOCTH YBOJUTb UX B CBSI3M C IPSAYLIUM
COKpallleHHEeM, YTO MPEIyCMOTPEHO COOTBETCTBYIOMUMH cTaThsiMu (TpynoBoi
Kojekc, cT. 70).%3

Ecnu roBoputhk npo npeObIiBaHME B UCIPABUTENBHBIX YUPEKICHUAX, HETb3S
NPUMEHATh TOKU3HEHHOE JMIIEHHE CBOOOJIBI M CMEPTHYIO Ka3Hb K JIMIaM,
KOTOPBIE CUATAIOTCSI HECOBEPLIEHHOJIETHUMH, JOCTUTIIMMH 65-JIETHETO BO3pACTa,
YTO MPELYCMOTPEHO ACHCTBYIOIIMM 3aKOHOJATEIBCTBOM, O YEM OCBEIOMIIEHBI
OpEJICTaBUTEIM  OpraHoB CyJeOHON BJAacTU TpPU BBIHECEHHWU PEILEHUU
OTHOCHUTEJILHO NPUTOBOPA, CPOKOB NMPEOBIBaHUS B TIOPbMax, KOJOHHUSIX Pa3HOTO

tuna (YToJoBHbIH Kofiekc, 4. 2 ¢T. 57 u 4. 2 c1. 59).%4
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Ecnu roBoputh mOpo aHaiu3 HOPM MPABOBOTO TyMaHHW3Ma, HENb3S HE
YHOOMSIHYTh MpO cHeupuKy MpaBONPUMEHUTEIbHON AESTENbHOCTH, KOTOPYIO
JOJDKEH YYUTBHIBATh NPEICTABUTENb CyJ€OHOM BIACTH, PYKOBOJWUTEIN Pa3HBIX
OpraHu3allid TMpU TPUHATHUM PEIICHUN, Kacalouuxcsl CyAbObl KOHKPETHBIX
IrpaXKJIaH, KOTOpPHIE MOIJM, KaK COBEPUIMTh NPECTYIHOE JAESHUE B CHILY
OINPEEICHHBIX MPUYHMH, TAK U CTATh KEPTBAMH, HYKIAIOIIMMHICS B KOMIICHCALIUH
HAHECEHHOTO MOPAJILHOTO U MaTEPHUAIILHOTO yIepoa.

MOoXHO OTMETHTHh 00 OCYIIECTBICHUU T'YMaHHUCTHUECKUX Hadal B pamMKax
MIPABOIIPUMEHUTENBHON IESITENBPHOCTH B CIEAYIOIIUX ACIEKTaX:

1) yepe3 mpsiMoe 3aKperieHue Ha YPOBHE 3aKOHOIATENbCTBA, BCIEICTBUE
YEero OTPAKEHHbBIE B HEM TPEOOBaHUS JTOJKHBI YUYUTHIBATH IPABONPUMEHUTEIbHBIE
OpraHbl, He Hapyllas HOPM IIPaBOBOI'0 I'yMaHU3Ma, 0€3 KaKuX-JIM0O0 UCKITIOYEHHUI;

2) 4epe3 KOHKPETHBIM XapaKTep IMOHATHSA MPAaBOBOTO I'yMaHHM3Ma B YacTH

YIOMHHAEMBIX
B AKTaX 3aKOHOJATEJIbCTBA MPABOBBIX NPUHLHIIAX, O YEM HEJIb3sl HE YIIOMUHATh
IIPU aHAJIU3€E TAHHOTO SBJICHHUS;

3) obecrneueHue WHAMBUAYAIBHOTO IMOJAXOJA B MPOIECCE peatu3aliu
HOPMATHUBHBIX TpeOOBAaHUU B COACPKAHUU MPEACTABICHHBIX HOPM IIpaBa, KOTIa
HEOOXOJMMO PEIIUTh KOHKPETHBIE BOMPOCHI B paMKax CyJIeOHOro 3aceiaHus,
BEJIOMCTB, HaJICJICHHBIX COOTBETCTBYIOIMMU ITOJTHOMOYHSIMHU.

Henp3st He yNOMsSHYTb, YTO B akKTax YTOJOBHOIO 3aKOHOAATENIbCTBA
YIOMMHAIOTCS HOPMBI IIPABOBOTO T'yMaHU3M, BCJIEACTBUE YErO CTOUT YYHUTHIBATH
UX  OCOOEHHOCTM  MpU  YrOJOBHO-UCIOJHUTEIBHOM  3aKOHOJATENIbCTBE,
COOJIIOJIEHNU TPaB M 3aKOHHBIX MHTEPECOB 3aAKIIOYEHHBIX, MPEIOCTABIECHUU UM
HEOOXOJMMBIX YCJIOBHM B UCHPABUTEIbHBIX YUPEKICHUSIX, HE JOIyCKas ClIydaeB
HACWJIMSl PA3HOTO THUIA CO CTOPOHBI MPEACTABUTENECH aJIMUHUCTpPALUMU, APYTHX

OCYXXIACHHBIX, B YaCTHOCTH, YTOOBI IIO6I/ITBC$I 3aKOHOIIOCITYIIHOI'O ITOBCIACHUA,



IPUMEHSS HaKa3aHUe C UCTIPABUTENBHBIM BO3IEHCTBUEM PA3HOM CTENIEHH TSIKECTH
(YT0JIOBHO-HCTIONHHUTENBHBIN KOJEKC, CT. 8).%°

Ecnmu  roBOPUTH  HENOCPEACTBEHHO NP0 aAMHHHMCTPATUBHYIO
OTBETCTBEHHOCTb, CTOMT OTMETHUTH BO3MOYKHOCTH OCBOOOKIEHHS OT HPUMEHEHHS
COOTBETCTBYIOIMX MEP HECOBEPINEHHOJETHHX, KOTOPBIE OKA3aJIHMCh BMHOBHBI B
IPUYMHEHMU KaKOTro-IMO0 ymiepba rpakaaHaM WM UX MMYILIECTBY, YTO B CBOIO
ouepenb MO3BOJAET WIEHaM KOMHCCHM 10 JieJaM  HECOBEPIIEHHOJETHUX
IOCTaBMTh MX HA y4YeT, I0Tpe0OBaTh yIUIaThl INTpaghl OT pOAWTENEH 3a
HEHAJIEKAIIEE HCIOJIHEHNE POJUTENBCKUX OOSA3aHHOCTEH C IIPUBJIEYCHHEM
OPTaHOB COLMAIBHOM CIIYKOBI JJI TPOBEPKH YCIOBMH JKM3HHM MOJIPOCTKOB B
nocnenyromeM (Komekca PO 06 aqMUHMCTPATUBHBIX HAPYMIEHHUSAX, 1. 2, CT. 2.3).%

Eciv roBOpPUTH HEMOCPEACTBEHHO IIPO TYMAHU3M IPAaBOINPUMEHUTEILHOM
NEATETBHOCTH, HENb3S HE YINOMSHYTh MPO BO3MOXKHOCTH HPETOCTABICHHS
OIIPENICICHHBIX MPEUMYIIECTB OTIAEIBHBIM KATETOPHMSAM HACEIECHMS, a TaKKe
OCBOOOMK/IEHHS UX OT OOPEMEHEHUH M OOA3aHHOCTH B CUITY OOBEKTHBHBIX IPHYMH,
TIPELYCMOTPEHHBIX HA YPOBHE JIEHCTBYIONIETO 3aKOHOATEIBCTBA.

Jlannoe 00CTOSATENLCTBO €T BO3MOKHOCTH B MOJHON MEPE OCHOBBIBATHCS
Ha  aCleKTaXx  BO3MOXKHOTO  IPOSBIECHHMS  TyMaHuU3Ma B paMKax
IPaBONPUMEHUTEIHLHON JIEATENBLHOCTH, HE 3a0bIBas O COOMIONEHUHU OIPEIETEHHBIX
YCIOBHI CO CTOPOHBI KOMIIETEHTHBIX JIMII, OOJaJAIOIIMX 3HAHUSAMM B YacTH
IPEJOCTABICHNS [OMOIIM TpakAaHaM, KOTOPbIE OKAa3aluCh B TPYIHBIX
JKU3HEHHBIX CUTYaILUsX:

1)  mpemocTaBisEMBIE JIBIOTHI HE JOJDKHBI HUKOUM 00pa3’oM OKa3bIBaTh
HETAaTHBHOE BIMSHUE HA PEalU3allii0 OCHOBHBIX IIPaB JIPYTUX yYaCTHUKOB

OOIIECTBEHHOM KM3HU, KOTOPBIE SBIISIIOTCS 3aKOHOMOCTYITHBIMH TPaKIaHAMH;
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2)  JBrOTHI, HA KOTOPBIC MOTYT PAacCUMTHIBATh IPaXKIaHE, CIIYKAT I UX
caMopeai3aliiid B OOIIECTBE, YTOOBI IOJH30BATHCSI OCHOBHBIMH TIpaBaMH |
cB00O/IaMHU B paMKax JEHCTBYIOIIETO 3aKOHOIATEIhCTBA,;

3)  9TH JBrOTHl HE JOJ/DKHBI BCTYINAaTh B NMPOTHUBOPEUHE C AKTYyaIbHBIM
KPUTEPUEM CIPABEIJIMBOCTH, YTO HAIIO OTPAKCHHE B OTHOIICHUSX, B KOTOPHIC
BCTYIAIOT CyOBEKThI OOIIECTBEHHOMN KU3HM.%

B cBow ouepens TNPUHIMI COPaBEUIMBOCTH  JOKCH YYUTHIBATh
OTIpEJICIICHHBIA OaJlaHC WHTEPECOB a0COJIFOTHO BCEX YYACTHUKOB OOIIECTBEHHBIX
OTHOIIICHWH, YYUTHIBAas YTO OTO MPEHAINOJIaracT OMPEACICHHBIX IUama30H IS
MOJIHOIIEHHOTO M CBOEBPEMEHHOTO YJIOBJIETBOPEHMSI aKTyaJdbHBIX Ha JIaHHBIN
MOMEHT TOTPEOHOCTEH CaMbIX Pa3HbIX YYaCTHHKOB OOIECTBEHHBIX OTHOIICHUM,
HEOOJIBIION pa3pblB OTHOCUTEIHHO TOJHOM COaJaHCUPOBAHHOCTH, BCIEIACTBUE
Yero JOCTaTOYHO CJIOKHO M30eXaTh KOH(MIMKTa HWHTEPECOB B KOHTEKCTE
OOIIECTBEHHBIX OTHOIICHUH, YYWUTHIBAas OTIWYHE WHTEPECOB TPaKgaH IPYyTr OT
Jpyra, Kak U Crenu(uKy UX >KU3HEHHBIX CUTYyallui, B KOTOPHIX OHU OKAa3aJUCh B
TOT WJIX WHOM TMIEPUO BPEMCHH.

K mpumepy, MOXHO yHOMSHYTh O HaJMYMMU OIPEJEICHHOTO pa3pbiBa B
cOQTaHCUPOBAHHOCTH CYIIECTBYIOIIUX WHTEPECOB B Pa3HBIX BHJAX IPaBOBOM
CIPaBEIJIMBOCTH, B YAaCTHOCTH, KOTJa TMPOUCXOJIUT PACIPEICICHUE AYXOBHBIX U
MaTepHaNIbHBIX OJlar, HEOOXOJAMMOCTh peain30BaTh TPEOOBAHUS TeX OTpaciei
npaBa, KOT/la BA)KHO 00ECTIEUNTh CIPABENIMBOCTh CYIIECTBYIOIIETO HaKa3aHUS 3a
COBEPIIICHHBIE MPECTYIMHbIC NESTHHS, HEOOXOAUMOCTh TOOIIPEHUS 3a MPOSBICHHE
OOIIIECTBEHHO  TOJIE3HOTO  TIOBEACHUS  HAa  YpPOBHE  JICHCTBYIOIIETO
3aKOHO/IaTeJIhCTBA.

ACIIeKThl ~ TPaXJAHCKOTO  IpaBa, KOTOpbIe  HajAeNeHbl  (YHKIHEH
OpraHW3allid HMYIICCTBEHHBIX OTHOIICHWH dYepe3 peau3alHio IPHHIIUIA
CIpaBEIMBOCTH,  KOTJA  TPOUCXOAWT  3aKOHOMEpPHOE  pachpeieiieHue
MaTepHaNTbHBIX U TyXOBHBIX OJIar, BCIEACTBUE YET0 KOMIIETEHTHBIC JIUIIA O0sS3aHbI

YUYUTLIBATb MHTCPCChbI BCEX YUYACTHHKOB O6H.ICCTBGHHOI>1 JKN3HHU, HECMOTPS Ha HX

67 Mansres I'.B. CounanbHble OCHOBAaHHSA npaBa: YueOHuk. - M.: Hopma, 2018, c. 29



COLMAJbHBIA CTAaTyC B OINPEAEIECHHOM KpYTry, 3aHUMAeMyl JOJIKHOCTb,
o0ecrieueHnu paBeHCTBa MX OOA3aHHOCTEH M MpaB, B CUIy 4YEro HeJb3s
NPENOCTABIATh KAKUX-JIMOO JTOMOJHUTENBHBIX MPaB KOHKPETHBIM  JIMLAM,
BBICBOOOKJaTh OT OOSA3aHHOCTEH, HECMOTPsI HA BBIHECEHHE  PELICHUS
IpECTaBUTENICH OpPraHoB CyneOHOW BIIACTH, TaK KaK 3TO MOCIYXHUT CIlydaeM
HEI'YMAHHOIO OTHOILIEHHS K OCTaJbHbIM YYAaCTHHUKAaM TIPaKJAHCKUX IPABOBBIX
OTHOILIEHUH, YTO KacaeTcsi U MPEJOCTABICHUS JIIOT, KOTOPbIE MOKHO NPUMEHSTh
IpU y4eTe UHTEPECOB OCTAIBHBIX CyOBEKTOB OOIIECTBEHHOM KU3HHU.

Ecnu roBopuTh Npo IeHCTBYIOIIEE 3aKOHOIATENbCTBO, B paMKax CyAeOHOTO
3acellaHusl MOXKET OBbITh MPEeIyCMOTpPEHa OTCpPOUYKa MPOAAKUM HMMYIIECTBa C
nyOJMYHBIX TOPIOB, KOTOPOE HAXOAUTCS B 3aJore CpokoMm A0 12 mecsue, He
Hapyllas IpaB U 3aKOHHBIX MHTEPECOB IPaxk/laH, KOTOPbIE CBA3aHbI C OOBEKTOM
HEJBUKUMOCTH, PACCUUTBHIBAIOT HAa BO3MEIICHHE YOBITKOB, MOJYYEHHBIX
KPEIUTOPOM HEMOCPEACTBEHHO B IEPHOJ OTCPOUKH HUCIIOTHEHUS TPUTOBOPA.
(I'pakmaHckuit kKozaekc, 4.2, ¢T.350).

Kpome Toro, B coorBercTBrM co ctatberd 1076 I'paxnanckoro konexca PO,
MO>KHO TOBOPUTBH O IPENYCMOTPEHHON OTBETCTBEHHOCTH B OTHOIIECHHM OIEKyHa
WIM OpraHu3alud, KOTOpbIE JIOJDKHBI OCYUIECTBJIATh HAA30p 3a JIMLOM,
NPU3HAHHBIM  HENEECIOCOOHBIM WM HECOBEPIICHHOJETHUM, YTO YCIENO
COBEpIINTHh MPOTUBOIIPABHBIE JEHUCTBUS, HAHECTH KaKOW-THMOO YpOH JApyromy
rpaxxgaHuHy. Eciau  roBopuTh Npo  ONEKyHa, CTOMT pPAacCUMTHIBAaTh Ha
aJMUHUCTPATHBHYIO OTBETCTBEHHOCTb 3a HEHAJUICKAIEE HCIIOJHEHUE CBOUX
00513aHHOCTEH, BO3MOXKHBIE MEPBI M0 UX CHATHUIO BIIOCIEJICTBUH, B TO BpeMs, KaK
opraHuzauus Oyjaer o00si3aHa yIUIATUTh IITpad, OPraHU30BaTh YCIOBUA IO
HaJJIeXKaIlleMy COJIEpPKAHUI CBOMX IOJIONEYHBIX, KOTOPHIMU MOTYT OBITh, Kak
JIETH, OCTABINKECS O€3 MONEUYEHUs POAUTENIEH, TaK U IIpecTapelble rpaxaane.®

OTnuuure yrojlOBHOrO IpaBa OT TPaXITAHCKOIO B TOM, 4YTO OHO

npecayCMaTpruBacT CIIPpaBCAJIMBOC BO3AAAHUC 3a COBCPIICHHOC IPECTYITHOC JICAHUC,
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YTO OTPAXKEHO B COOTBETCTBYIOIIMX CTaThAX YTOJOBHOIO KOJEKCA, B CHIIy YEro
Ba)KHO YYMTHIBATH CTENEHBb U XapaKTep OOIIECTBEHHON OMacHOCTU MPECTYIUICHUS,
JUYHOCTh OOBHHSEMOTO, a TaKKe BO3MOXHOCTh BO3HHUKHOBEHHS pa3pbiBa
MHTEPECOB HCTIIa U OTBETUMKA B paMKaX CyJeOHOTO 3acelaHusi, O YeM JOJIKHBI
NOMHUTh NPEJICTABUTEIM OPraHOB CyJaeOHOW Biactu (YTOJOBHBIA KOAekc, 4.l,
cT.6).%

PaccMmoTpeHHOe mpaBuiIo pH TIIATEIBHOM aHaJU3€ JaeT MPaBO BHICTPOUTH
OTIpEJICIICHHBIC PAMKH, YTOOBI JOHKHBIM 00pa3oM COOJII0IaTh COATaHCUPOBAHHBIH
pa3pbIB  CYIIECTBYIOIIMX HMHTEPECOB OOBUHSEMOTO U TMOTEPIEBLIEr0, YTOOBI
JNOOUTHCS MPOSBICHUS TyMaHU3Ma J1aXKe K JIMILY, KOTOPO€ COBEPILIMIIO MIPECTYITHOE
JiesTHUE, OCHOBBIBAsICh HA COOJIOICHUN TaKuX TpeOOBaHUH, KaK:

1)  oTcyTcTBHE HapyHICHHS MPUMEHSAEMOIO HaKa3aHUS  YTrOJIOBHO-
IPABOBOTO XapaKTepa COOTBETCTBUS CTENEHW U XapakTepy OOIIECTBEHHOMN
OTMMAaCHOCTH COBEPIIEHHOTO MPECTYITHOTO JSSHUS;

2)  Hemb3s JOIMYCKaTh YIIEMJICHHE OCHOBHBIX IIPaB HE TOJBKO CaMOTO
MOTEPIEBIIETO, HO M IPYTHX JIUII, KOT/Ia YIUTHIBAIOTCS ACIIEKTHI YTOJIOBHOTO Jena,
TpeOyIOIIETO  OCHOBATEJILHOTO  MOJAX0Ja, NPOsBICHUS MpodecCHOoHaIu3Ma
KOMIIETEHTHBIX CIIEI[UAINCTOB,;

3)  BO3MOXXHOCTH IPEIOCTABJICHUS MPABOBBIX JILIOT, HA KOTOPHIE MOXET
paccuuThIBaTh TPakJaHUH, KOTOPbIE COBEPILUI MPECTYNHOE JIesHUE, BCIEACTBUE
Yero MOXKHO PACCUMTHIBATh HAa PACHIMPEHHE €r0 BO3MOXKHOCTEH B JOMYCTUMBIX
HaKa3aHWEM paMKax, HEO0OXOJMMOCTH TIOJIb30BAaThCA 3aKOHHBIMH TIpaBaMu U
WHTEpecamMu, 4YTOObI JIOOMTBHCS camMopeaau3alliy, OIIYIICHUS COOCTBEHHOMN
3HAYMMOCTH B OOIIECTBEHHOM KM3HH, TPO(YECCHOHANTBHON IEATENBHOCTH.

B pamkax npeucTByromIero yrojoBHOIO 3aKOHOAATeNbCcTBA Poccuiickon
@denepanu, TymMaHu3M TpeOyeT AEHCTBUTENHHO COaTaHCHPOBAHHOTO YyueTa
WHTEPECOB BCEX YUYACTHHUKOB COBEPIICHHOTO MPECTYIHOTO NEsSHUsS, BCICICTBUE

YEero BaXXHO TPaMOTHO IIPUHUMATh PEUICHUS, CONPSHKEHHBIE C BOIPOCAMHU
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OTHOCUTEJIbHO  CMSIUYEHUS  WIM  HOCIEAYIOLIEro  OCBOOOXKIEHUS  OT
IPETyCMOTPEHHON YIrOJOBHOM OTBETCTBEHHOCTH TpaXkJaH, KOTOpbIE ObLIN
IPU3HAaHbl BUHOBHBIMU B COBEPILEHUHU MPECTYIUIEHUH, CIIOCOOHBIX HAHECTH BPEL
pa3HbIM KaTEeropusiM HaceJIeHUs, UX HMMYIIECTBEHHbIM HHTEpEcaM, HapyIIECHUIO
IpaBa Ha HENPUKOCHOBEHHOCTh YACTHOM YKU3HU, KUJIHUIIA.

B mporuecce npuHATHS 000CHOBAHHOTO PELICHUS, CyAbsl 00s13aH TIIATEIHHO
aHAJIM3UPOBaTh AaCHEKTbl KOHKPETHOro Jeya, uToObl MPHUHATh pEIICHUE,
OCHOBBIBASICh HA TAKUX YCJIOBHSX, KaK:

1)  ;BroThHI, HA KOTOPBIE MOTYT PACCUUTHIBATH OCY)KICHHBIC TPaXKIaHE HE
JNOJDKHBI ~ OBITh  OOJie€  pACHIMPEHHBIMHM, 4Ye€M T, YTO IMPONHUCAHBl B
COOTBETCTBYIOIIMX 3aKOHOAATENbHBIX AKTaX, TAK KaK OJHO JEJIO MPEJOCTABIISTH
3aKJIFOYEHHBIM MECTO COJAEPIKAHUS OIPENEICHHOTO pa3Mepa, COBCEM JPyroe —
00ecreynTh MaKCUMalIbHbIE KOM@OPT B yIHIepO OCTAJIBHBIM JHIAM, KOTOpBIE
IPEOBIBAIOT B UCIIPABUTENLHBIX YUPEKICHHS. *

2)  VHIUBHUIYaJbHBIN MMOJIXOJ B YaCTH MPEJOCTABICHHS MPABOBBIX JILIOT,
TaK KaKk HEOO0XOJMMO TIIATENbHO MCCIENI0BAaTh CHEHU(PUKY COBEPIIEHHOIO
IPECTYIHOIO JESHUSA, HACKOJbKO OHO CYMTAETCs OIAcHbIM JMJisi OOIIeCTBa,
KOHKPETHBIX KaTErOpuil rpaxaaH.

3)  OOecrneueHne MpaB W 3aKOHHBIX MHTEPECOB OOBUHICMOTO JIMIIA HE
JIOJDKHO HapyllaTh aHAJOTMYHBIX NPUBWIETMH MOTEPHEBLIErO, YTO INPUBEIET K
JOTIOJIHUTEIBHOMY MOPAJIbBHOMY U MaTepUaIbHOMY YLIEPOY.

4)  CoOmroneHre TpaB 3aKIOYCHHBIX C ICIBI0 HEIOMYIICHHS CIy4YacB
(bu3NYECKOro, SMOIMOHATILHOTO U JPYrOro BUJIa HACHIIKS BO BpeMs IIpeObIBaHUS B
UCIIPaBUTENBHBIX YUYPEXKIECHUAX PA3HOTO THUIA Ha ONPEEICHHBIA CPOK B

COOTBETCTBUH C BEIHECEHHBIM IIPUTOBOPOM. "2

" Mansues I'.B. Conuansasie ocHOBaHMSA paBa: Yuebuuk. - M.: Hopwma, 2018, c. 19
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2.3 MEXAHN3M COBEPIIIEHCTBOBAHUS ITOHITUS ITIPABOBOI'O
I'YMAHNM3MA B PO 1 PEAJIN3ALIUU TTOJIOXKEHWI, COAEPXKAILIMX
[IPABOBOU T'YMAHU3M

B rocynapCTBeHHBIX 3aKOHOJATENBHBIX JOKYMEHTAX, B PA3/ICJICHUN BJIACTHU
B YAaCTHOCTH, TJ€ pEaIu3yeTrcsi MNpakTUKa OPraHOB YIHOJHOMOYEHHBIX IO
BBITIOJIHEHUIO OOMICTIPUHATHIX TMOJOXKEHUN U YCIOBHM, YTOUHSIOTCS MPABOBHIE U
rpaXKAaHCKHE MpaBa JI000r0 YeI0BEKa, €ro 3HAYUMOCTH B OOILIECTBEHHOM cpejie, a
TaK)Ke€ METOJ] OCYIIECTBICHHS €0 MPaB U CBOOO/I.

HanmonanbHOe 1paBo paccMaTpuBacT OIpEIESICHUE MPABOBOIO I'yMaHU3Ma
KaK 3aKOHHBIM IIPAaBOBOM CTaTyC TIpaXJaHWHA, KOTOPBIM 3aKpEIUIEH B
UMITMPAaTUBHON (QopMe, a TakKe 3aKperyieH B MEXIyHapOJHBIX aKTax IpaBa,
paszOuparonue mpasa rpaxjaaHuHa.

B 3akonoparenbHbix aktax Poccuiickon @enepanuu, B YAaCTHOCTH, B
OcHoBHoM 3akoHe — Koncturyuun PP u B HOpPMATHBHBIX AaKTax OPraHOB
MECTHOTO CaMOYNPABJIEHUS 3aKPEIUICHbI OCHOBHBIC IIOJIOKEHUS, OTPAXKAIOILINE
I'YMaHHCTHYECKOE HampapiieHue. JlaHHOe 00CTOATENbCTBO OOBSCHSIETCS TEM, UTO,
BO-TICPBBIX, 3aKOHO/IATEJIbHBIC aKThl Pa3paOOTaHbl C IIEJIbIO MOJYUYECHUS] rapaHTUH
MpaB YeJIOBEKa C IIEHHOCTHBIM OPUEHTHPOM U 0053aTEIHLHOCTh €ro mpaB. A, BO-
BTOPBIX, F'OCYJAPCTBEHHBIM OPraHaM YCTAaHOBJIEHbI KOMIIETEHTHBIE ITOJIHOMOYUS
JUISL IPEJIOCTABIICHUSI TAPAHTHUIM U COOJIIOJICHUS MPABOBBIX MpPaB, OCYIIECTBISAS UX
BBINOJIHEHUE, 3a1UTY U OTCTAMBAHUE ITPAB I'PAXKIAH.

B mnameil crtpaHe TepMHH «TyMaHU3M» OOBICHSETCS KaK HaWBBICIIIAS
IIEHHOCTh MpaB M CBOOOJ JIMYHOCTH, B YACTHOCTH, IpakaaHuHa Poccuu, u Ha
IIEPBOM MECTE BBICTYIIAET OPUEHTUP Ha IOJIHONPABHOE MPAaBO HA KAYECTBEHHBIC
yCJIOBUS XU3HU. Hapsiy ¢ 3TuM, clieayer OTMETUTh, UTO B POCCUMCKON NMPAKTUKE
nojoOHasi mMoJuTHYecKas pedopMa HamnpaBieHa HaA YJIOBIETBOPEHUE HYKI
rpaXJaHWHa, Ha 3allUTy €ro BBICOKMX MOPAJIBbHBIX KA4eCTB JIMYHOCTH H

rpaXJaHuHA MyTeM  pealu3alud  padoThl  TOCYJapCTBEHHBIX  OpPraHOB,



OCYILLECTBIISIIOIIMX KOHTPOJIb MW HAA30p 3a JEITEIbHOCTBIO KOMIIETEHTHBIX
OpraHoB, 00JIa/Ial0IIKUX OCOOEHHBIMU O0S3aHHOCTSAMH.

Opnako, B TMOCieqHEe BpeMsi B POCCHICKOM 3aKOHOJATENbHON 0ase
HAOJIOMAIOTCS  CYLIECTBEHHbIE  MPeoOpa3oBaHUs:  3aKPEIUISIOTCS  HOPMBI,
COJIEp>KaHUE KOTOPBIX OTPAXKAIOT TYMAaHHOE OTHOILIEHHE K JIMYHOCTU M HAKa3aHUS
€ro MpHU COBEPILIECHWH IPABOBBIX IMOCTYIKOB, MPEIyCMATPUBAIOIIUX K HEMY
MIPUHATHE IOPUIUYECKUX MED.

OmauM w3 Hambosree  BBIPAKEHHBIX  TyMAaHHBIX  OTHOILICHUI
3aKOHOJATEIBHBIX TOJIOKEHUH P® B OTHOILIEHWH TpaB U CBOOOJ TpakKJaHWHA
ABJISIETCS MPABO HA OTCPOUYKY CMEPTHOTO IPUTOBOpA. DTO MEPBBIN 3TANl TyMaHU3Ma
JIOKa3bIBAET, YTO B POCCHICKOM TOCYJapcTBE HE NPocTo (HOopManIbHO
byHKIHOHUPYET pepopMa B OTHOUICHUH TPAKIAHWHA, & pealbHO peannu3yercs U
coCcpeloToUYeHa Ha obecriedeHue rmpaB u cBoOO/] YEIOBEKaA.

B crarbe 80 Konctutyunmn P® yka3zaHo, 4TO rapaHTtoM mpaB H cBOOOA
rpaxaannuHa BbeicTynaeTr [nmaBa [ocymapcTBa, MO3TOMYy Ha OCHOBAaHHHM €ro
noctaHoBieHuss oT 06.11.2004 roma Ne 1417 Obu1 chopmupoBaH opras,
OCYIIECTBISIONUIMI JIeATENbHOCTh MO IpaBaM 4YesoBeka. Ero crpykrypa Oblia
oOpa3oBaHa MOCPEACTBOM 00pa30BaHUs KOHCYJIbTATUBHOTO CIIEUAJIBLHOTO OpraHa,
¢bynkunonupytomiero ¢ 1993 roga. B Hacrosiiee Bpemsi TaHHbBII COBET CUMTAETCS
TJIABHBIM COCTABJISIFOIIMM pedhOpMbl HHCTUTYTOB HECYJ€OHOTO HAIpaBICHUS, a B
€ro MOJHOMOYHS BXOJAT COOJIIO/IEHHE IPaB OOIIECTBA MOCPEACTBOM BBITIOJIHEHHUS
HaJICJICHHBIX KOMIICTCHTHBIX OO0S3aHHOCTEH B cdepe 3aluThl MpaB U CBOOOJ
HACEJICHHsI, a TaKXKe PEryJiIpHOro Jokiana ['J1aBel rocyaapcrBa O peanv3aluu
NPaBOBOM TMOJUTUKH B ITOW cdepe AESITeNbHOCTU JUIsl JOCTHUKEHUS 3alllUThl
rpaxzaaH Hawen crpanbl. [Ipesunentom Poccuiickoit @enepanuu B.B. IlyTtuHbiM
ObUT u3naH Yka3 ot 13 uroHa 1996 r. 3a Ne 864 B OTHOIICHUU CHIEIUMAIBHBIX MEp
roCyJJapCTBEHHOM TOMOIIM M oOecrledeHusi MmpaB U CBOOOA TpaxkjaaH B PO,
Omaromapsi 4emy OBUIM CO3/aHBl CIEIUATbHBIE CTPYKTYpPbl, B KOMIICTCHIINH
KOTOPBIX BXOJAT OOecrleueHHe MpaB TpaxJAaHWHA NpHU rjaBax cyObekToB. B

HaCTOoAICC BPpEMA OHU AKTHUBHO pa6OTaIOT H OCYHICCTBIIAIOT KOHTPOJIb 11O IIpaBaM



4yeJoBeKka B 63 permoHax Halel cTpaHbl. Takue AEHCTBYIOUIUME CTPYKTYpPBI MpHU
['mae PO paboTatoT mo JMYHBIM OOpAIICHHUSIM HACEJIEHUS U IMOMOTal0T BCEM
rpaXxJaHaMm, HY>KJIAIOIUMCS B UX IpaBoBOM noanepxkke. Kak cunrtaer Kamkunna,
CTPYKTYpbl UMEIOT MHOKECTBO OOSI3aHHOCTEH KOOPJIMHUPOBAHUS U KOHTPOJS, a
TakKe OOBEKTHBHOTO OTCJICKMBAHUS BCEX CUTyallMid HECOONIOJIEHUSI TpaB U
cB0OOOJ rpakaannHa. Hapsiny ¢ 3TuM, CO3/1aHHBIE OPraHbl COCPEAOTOUYHBAIOT CBOE
BHUMAHHWE€ Ha OTPULATEIBHBIE JIEHCTBHUS CO CTOPOHBI TOCYJAapPCTBEHHBIX
YUHOBHUKOB K HACEJIEHUIO, IPUBJIEKAEMBIM K IOPUIMIECKON OTBETCTBEHHOCTH.

K nHaunbosnee noyioxuTerbHOMY pe3yJIbTaTy B YaCTH MPABOBOI T'YMaHHOCTH B
Halle cTpaHe oOTMedaeTcss (QOPMHUPOBAHUE HOBOIO OpraHa, KOTOPBIH
YIIOJITHOMOYEH 3aHMMaTbCid MpaBaMHM TIpakJaH Hamew crpanbel. CornacHo
®denepanbHoMy  3akoHogaTenbcTBY oT  18.03.2020 1. No  48-d3 «O6
YIOJIHOMOYEHHBIX IO MpaBaM 4eloBeka B cyObekTrax PDy» Obuin chopmMupoBaHb
IIPaBOBBIE MOJTHOMOYMS UX paboThl. C MOMEHTa BCTYIUICHHS B FOPUAMYECKYIO CHITY
3aKOHa, OBUIO BHECEHO HEMaJl0 IIPABOBBIX W3MEHEHUH: B YACTHOCTH, OHHU
KOCHYJIUCh OTrpaHUYMTEIbHBIX Mep oOpanieHus K OMOYJCMEHY;
IIOCJIEIOBATEIBHOCTH M YCJIOBHM PACCMOTPEHUS 3asBJICHUW TPaX}IaH; BBEICHMS
oOpalieHusi yIOJHOMOYEHHBIM B  CYAONPOM3BOJACTBO C  3asBJICHHEM O
PAaCCMOTPEHUU TPAXKAAHCKUX M AJMUHUCTpPATUBHBIX aAei. Kpome sToro, Obuin
BBEJICHbl HOBBIE YCJIOBHUSA OOpalleHHs] YIMOJIHOMOYEHHOIO C 3asBICHHUEM O
BO30Y>KJI€HUH JI€]l TOCYAapCTBEHHBIX YNHOBHUKOB, YbH JIEUCTBHS OBLIM MPU3HAHBI
HENPaBOMEPHBIMHU B OTHOILIEHUU MpaB U CBOOO/ rpaXkAaH HaIlel CTpaHsbl.

Hapsiny ¢ »TuM, ObUIM H3MEHEHBI YCIOBUS O IIPaB€ PACCMOTPEHMS
KaHIUJATYypbl Ha JESITEIbHOCTh PETMOHAIBHOIO OMOYACMEHa, BBEIECHBI HOBBIE
IpaBa YIOJHOMOYEHHOIO M0 MpaBaM rpakJaH oOpalllaTh BHUMaHUE Ha CPEJCTBa
MaccoBOil MHQOpMaIMK, B KOTOPBIX OCBELIAETCS CUCTEMATHYECKUE HapyUICHUS

npaB IrpaxiaH u T.1.
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be3ycnoBHO, 10 HACTOSIIETO BPEMEHHM CYLIECTBYET MHOXKECTBO OCTPBIX
BOIIPOCOB B OTHOIIEHUM IPaB YEJIOBEKA B PETMOHAX, MTO3ITOMY HEMPAaBOMEPHBIE
JNEUCTBUS CO CTOPOHBI JOJDKHOCTHBIX JIMI 10 CHUX HaOmomarTcs, a
YHONMHOMOYEHHBI 1O TpaBaM TpaxJaH JelaeT BCE BO3MOXKHOE, YTOOBI
IPEAOTBPATUTh HETaTUBHBIE CUTYALIMU U JI€JIaTh BCE BO3MOKHOE JUISl IIPECEUECHUS
TAKAX JCUCTBUU. YIIOJHOMOYEHHOMY II0 IIpaBaM TpPaXKJaH B HAIIEHd CTpaHe
CJIOKHO pEIIaTh BCE OCTPHIE BOIPOCHI CAMOCTOATEIBHO Ha MECTHOM YPOBHE,
MO3TOMY B JaHHOM cliydae HeoOxoaumo 3¢¢eKTuBHasS  OpraHU3aIus
YnonHoMmoueHHoro B cyoObekTax P®, pabora koTopbix Oyner obecrneyuBaTh
IIPAaBOIIOPSZIOK HAa MECTHOM 3HAYEHUH, B3aUMOJCHCTBOBATb C LEHTPAJIbHBIM
YIPABJIEHUEM M IPYTUMH IIPABOBEIMHU CTPYKTypamu. '

CeronHs B Halllel CTpaHE €CThb Macca HE NMPABUTENBCKUX ITPaBO3ALIUTHBIX
OpraHM3alNi, KOTOPBIE HAIIPABJICHBI HA 3aIIUTy OCYKICHHBIX M 3aKIIOYCHHBIX.
Oto u (oHA 3alMTHl MNpPaB 3aKIOYEHHBIX, (POHI NPaB 4YEIOBEKA, KOMHUTET
IPAKIAHCKOIO CONEUCTBHUSA, TPAXKIAHCKUX IIPaB, KOMUTET MIPOTHUB IBITOK W IIP.
Takue opraHu3alMd HMMEIOT MPaBO  OCYLIECTBISATh  MPO(PECCHOHATBHYIO
nesrenbHocTh B paMmkax 30 cratem KoHcruTynuum ctpassl. Tak Kak B JaHHOM
CIydyae YETKO OMNPENENICHO, YTO KaXKIbId HMEET NIPaBO Ha OCYLIECTBIICHHE
MpoLenypbl OObEIMHEHUS, M 3TO MPEeAyCMAaTpUBAET MPaBO HA CO3/JaHHE
npo(eCCUOHATIBHBIX COIO30B, JESITEIbHOCTh KOTOPBIX HallpaBIeHAa Ha 3allluTy
nHTepecoB rpaxnaan P®. Takxke B JaHHOM 3aKOHOJATENBHOM AaKTE€ YETKO
OTpe/IeNIEeHO, YTO CBOOOJA JEATENbHOCTH TAaKMX OpraHu3aluil TapaHTHpOBaHa
Konctutymueii ct. 30.

OcHoBHO 3aiauent mpyu GOPMUPOBAHUU TAKUX OPTaHU3ALMKI BBICTABISETCS
BOMPOC TapaHTHU COOJIIOJICHUS! YCTAHOBJICHHBIX MpaB yesnoBeka. [Ipu 3ToM o4yeHb
BaXXHBIMU KPUTEPHUSIMU pPELICHUS MOCTaBICHHBIX 3a/1au sBisieTcsl (OpMUPOBAHUE

HOPMAJIBHBIX ~ B3aUMOJECHCTBUM  MEXIy OpraHaMd KOHKPETHOW  BJIACTH,
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roCyJapCTBEHHBIX HMHCTAHIMH, C Yy4eToM HEOOXOJUMOCTH OCYIIECTBISThH
MaKCUMAJIbHBIC YCUJIUS, HAIIPABJIICHHBIE HA 3aLUTY YEJIOBEYECKUX ITPAB.

Hapsny ¢ 3TuM oT™METHM, YTO YTOJIOBHO-TIPABOBBIM 3aKOHOIATENHCTBOM PD
YETKO MPEIyCMATPUBAETCA OCYILIECTBJICHUE IPaB BCEX MNPABOHAPYILIUTENIEH Ha
oOpallleHhe TyMaHHOTO HalpaBJCHUS. Bce Hakazanus, WuCHOIB3yEMBbIE
COBPEMEHHBIM 3aKOHOJIATEJILCTBOM HAINPABJICHBI HA IMPABOBOE OIPEICICHUE
HaKa3aHMs, HO C COXPAHEHHWEM T'YMAaHHOIO OTHOIIEHWSA. B memsiax m 3agavax
YrOJIOBHOTO  3aKOHOJATENIbCTBA  JIEKUT  HEOOXOJIUMOCTh  OCYILIECTBIISITh
MaKCHUMaJIbHYl0 0€301acHOCTh 4eJIOBEKa. Takke B JaHHOM JIOKYMEHTE
ompeJielieHbl OCHOBHBIC NPUHIIMIBI, KOTOPBHIE MPOBOIUPYIOT (HOPMUPOBAHUE
MOHATUM B BUJIE TYMaHU3Ma, CIIPABEJIMBOCTH, 3aKOHHOCTU. Bce nmepedyncieHHbie
KPUTEPUU CO3JIaI0T HYXHBIE YCIOBUSA, KOTOPbIE HE JOMYCKAIOT MPUMEHEHUE TEX
HaKa3aHWM, KOTOPbIC HANPaBJICHbI OB Obl HA YHM)KEHUE JOCTOMHCTBA YeJIOBEKa.
B HoBoMm VYronoBHom Kojekce ObLIO MCMOJB30BAHO JOCTATOYHO CYILIECTBEHHOE
KOJIMYECTBO HOBBIX HOPM, KOTOPbIE€ YCHIHWIM MOJIXOJ T'yMaHM3Ma HMEHHO K
OTBETCTBEHHOCTH B OTHOIIEHWH BOIPOCA HAKA3aHUS HECOBEPIIECHHOJETHUX. B
COOTBETCTBUM C ONPEACICHHBIMU HOPMaMU MEXIYHAPOAHBIMU IpaBaMu U B
paspes3e TyMaHHW3Ma, HOBBIE HOPMbBI 3aKOHOJATEIbCTBA OIPEACIWIA B OJHOM
pasjiesie  acmeKkThl, KOTOPhIE KacaroTCid HEMOCPEACTBEHHO (PopMUpOBaHUS
HaKa3aHWs JJIsl ONpPENEJICHHOM KaTeropuu jul. IIpu 3TOM ycCTaHOBIIEHO, YTO
HECOBEPUICHHOJIETHUE, COBEPIIMBIIME MPABOHAPYIIEHUE, MOTYT PACCUNUTHIBATH HA
OoJee JIOSTBHBIE YCJIOBHS Haka3aHUs. JTO M MEHEE CYIIECTBEHHBIE CpPOKHU
colepKaHUsi B 3aKIIOYCHUHM, O5TO MHUHUMaJbHBbIE TMapameTpbl MmTpadoB u
BO3MOKHOCTB OTOBIBATH HAKA3aHUS B OOJIEE JIOAIBHBIX MECTAX JIHIIEHUS.

B oOs3arenbHOM mopsnke HeoOxoaumo oOpaTuTh BHMMaHue Ha D3 ot
01.04.2020 N 73-®3, kOTOpo€ HANpPaBJICHO Ha TyMaHU3ALMIO YTOJOBHOE
3aKOHOJIATEIBCTBO. B 1anHOM 3akOHE OMNpeneNieHbl HUCKIIOYUTEIbHBIC

HU3MCHCHMU:, OCOOEHHO B YacTH peryjanpoBaHusad 3KOHOMHNYCCKHX OTHOIIICHUN B
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chepe mpaBa yroJIoBHOro Buja, Takke HeoOxonumo otMetuth @3 ot 01.04.2020
N 72-®3, KOTOpBIH cTaja OCHOBOM BHECEHUS OMPEACICHHBIX U3MEHEHUH, KOTOPhIE
KACalOTCs HEUCIIOIHEHUs] O0S3aHHOCTEM MO BAJIOTHOW penarpuanuu v ap. To
€CTh, BCE€ H3MEHEHUS, KOTOpPBIE YKa3aHbl BBIIIEC, MO3BOJUIM OCYUIECTBIATH
IPOLECC  NPUMEHEHHMs K  NPEANPUHUMATENSAM,  KOTOPBIE  PEaTUu3yIoT
MIPEAIPUHUMATENIBCKYO  JIESITEIbHOCTD, CEPBE3HBIE YTOJOBHBIE HAKa3aHMS.
Kpome Bcero 3Toro, pemakimusi HaHHBIX 3aKOHOJATEIbHO-HOPMATHBHBIX AaKTOB
HalpaBJICHAa Ha CEPbE3HOE CMATYEHUE YIOJIOBHOM OTBETCTBEHHOCTH 34
HapylIeHUE  3aKOHOJATEIbHBIX HOPM, KOTOpBIE  KacarOTCid  BaJIFOTHOTO
o0opynoBaHUsl.  YCTAaHaBIMBAIOTCS YETKO OIpPEICICHHBIE TPAHUIBI MEXIY
KPYIHBIMH M 0CO00 KPYITHBIMH pazMepamMu. YTO COOTBETCTBEHHO, CTaJI0 OCHOBOU
dbopmupoBanus 0ojiee T'yMaHHOTO OTHOIIEHHUS K MPAaBOHAPYIIUTENSIM, KOTOPHIE
MMEIOT BO3MOJKHOCTH IMOJYYHTh MAaKCHUMAaJbHYI0 3alllUTy CBOMX IIpaB M
MHTEPECOB.

Taxxke HEOOXOAMMO OTMETUTh, YTO COBEPILIEHHO HEJABHO  ObLI
IIPEOCTABIEH  3aKOHOIPOEKT HAa  PACCMOTPEHHUE, KOTOPBIM  ONPEIeIIsl
HEOOXOAMMOCTh BHECEHHUS! U3MEHEHUI B YTOJIOBHBIM KOJEKC B COOTBETCTBUH C
BBEJICHUEM HOBOTO IMOHATHS, KAK YTOJIOBHBIM NPOCTYIIOK. TO €CTh, HA OCHOBAHUU
JAHHOT'O 3aKOHOIMPOEKTa ObLIO COBEPILEHHO MPEAJIOKEHUE BHECTU TAKOE MOHSTHE
B Kozekc, 4ToObI BBIICIUTH U3 ONPEIETICHHON 0a3bl CTaHIAPTHBIX MPECTYTUICHUN
T€ IPABOHAPYUIEHUS, KOTOPHIE MMEIOT HE3HAUMUTENBHYIO TSKECTb. B manHOM
Cly4yae BaXXHO OTMETHUTh, YTO M3HAYAJIBbHO MPELIATAeTC UCKIIFOYUTH YTOJOBHYHO
OTBETCTBEHHOCTh 32 TaKW€ HaApYIIEHUsS B BHJIEC JHIICHUS CBOOOIBI WU
COZIEP/KAHMS TOJ CTPaXKy. TakKe PEKOMEHAYETCSI MCIOJb30BaTh MUHUMAJIbHBIC
BapUaHThl HaKa3aHWW B TOM Cliydae, €CJIM YTOJOBHBIA MPOCTYNOK OBITT COBEpIIEH
B [IEPBBIU pa3.

B 1aHHOM 3aKOHONPOEKTE YKa3bIBAETCA HA TO, YTO €CIM YEJOBEK
YKIIOHSIETCSI OT MPHUHSATOTO PEIICHUs Cya MO BhIuIaTe mrpada, To K HEeMy MOXKET
ObITb B TNPUMEHEHA YTOJIOBHAs OTBETCTBEHHOCTh B MOJHOM oO0beme. Takoe

OIIPCACIICHHOC rocJiadieHue B I[eI\/JICTBI/ITeJ'IBHOCTI/I HaIIpaBJICHO Ha



OCYULIECTBJICHUE IpOllecca YCTPAHEHHUs CEpPbEe3HOr0 HaKa3aHUs I TeX JIMII,
KOTOpPhIE COBEpPUIWJIA HE TSDKEJOe TMpaBOHApYIEHUWE, M, KaK MpPaBUio,
OCYLIECTBMJIM Takoe€ JEHCTBUME BIEPBbIC, YTO TMO3BOJSIET MM MOJY4YUTh
MUHUMAJIbHOE HaKa3aHUeE.

HoBas pemakumst 4.1 cT. 75 cudraercss JOCTATOYHO MOJOKHUTEIbHBIM
MOMEHTOM M3MEHEHHUs HakazaHuil B cepe rymanuzanuu. Bce meno B Tom, 4To
JaHHAsl CTaThsl ONPENIEIISET, YTO €CIIHM MPECTYIICHUE ObUIO CpeHEN TKECTU WU
e HeOOJBIIOM, OCYIIIECTBICHO BIIEPBBIC, TO B JAHHOM CIy4Yae €CTh BO3MOKHOCTh
MOJIyYUTh OCBOOOXKJIEHHE OT YTOJOBHOW OTBETCTBEHHOCTHM B TOM Cllydae, €cliv
JuIo oOpamiaercs B COOTBETCTBYIOIIME WHCTAHIMM C SBKOW C MOBUHHOM U
N0OpOBOJIBHO. A TakKe MPUHUMAET aKTUBHOE YYacTUE B MPOLECCE MPOBEICHUS
paccienoBaHys MPAaBOHAPYILICHUs WM Ke mpecryiuieHus. Kpome Toro, ecimu
OCYLIECTBJISIIOTCS ACHCTBUS, HAPABJICHHbIE HA 3aryIaKUBaHHe C(HOPMUPOBAHHOTO
Bpela, KOTOpoe ObLIO CHPOBOLMPOBAHO [AAaHHBIM MpecTyruieHuem. U, ecnm
BCJIEACTBUE BCEX MEPEUMCICHHBIX JIEHWCTBHM JIMII0O MCKPEHHE PAacKasuloCh, TO B
JAHHOM CJIydyae OHO TepecTajgo OBITh OOIIECTBEHHO oOmacHbIM.  Takxke B
VYronosHelil Kogeke BBeeHa HOBas cTaThd 76.2, KOTOpasl ONPENENSIET, YTO €CTh
BO3MOKHOCTh B CJy4dae HapylLIEHHUs 3aKOHA CpEJHEH WIIM K€ HE3HAYUTEIbHOU
TSYKECTU BIEPBBIE MONYYUTh cyAeOHbIN mTpad. I[lpu 3TOM 0OBHHSEMBIN HOHKEH

8 Ho, B HacrosIee

B 00s3aTEIIbHOM TOPSJIKE YCTPAHUTh NMPUUYMHEHHOTO Bpea.
BpeMs 3aKOHOMPOEKT JI0 CUX MOP HE MPUHSIT.

B ct. 116 Yronosaoro Konekca P®, @3 ot 03.07.2016 Ne 326 oTpaxkeHbI
CYILIECTBEHHBIC M3MEHCHUS TOJOXKECHUN 3aKOHOJATEIIbHBIX akKTOB Pd B CBs3U C
BBeaeHreM HOBOro M3 «O BHeceHMH M3MEHEHHM B YTOJIOBHBIM Kojekc PP m
YToJIOBHO-TIpOLIECCYANIBHBIA ~ KOoAEKC  P®» B OTHOIIEHUM  YCJIOBHUM
BBICBOOOXIEHUSI OT YrOoJOBHOM OTBETCTBEHHOCTU. B crtaths 115 VYromnosHoro

Kopnekca cr. 6.1.1 oTpa)eHbl U3MEHEHHS] aAMUHUCTPATUBHBIX MPAaBOHAPYIICHH,

B YAaCTHOCTH, TO KacaeTcs mo0oeB, TO €CTh NPUMEHECHHS (GU3UICCKUX JICHCTBHIA.

6 O BHeCeHMU M3MEHEHUH B YrOJOBHBIH KOJIEKC POCCHIlCKON (e/iepallu ¥ yroJOBHO-IPOLECCYalbHbIN KoJeKe
Poccwuiickoii @enepanuu B CBSA3HM C BBEIIEHUEM YTOJIOBHOTO MPOCTYMKA [CalT]: 3akoHOMpoekT Ne 612292-7// CIIC
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Tax, B JaHHOW cTaTh€ M3JOKEHO, YTO, IMOJA IOOO0SMHU OMNPENEISAIOTCS
HaCWJIbCTBEHHbIE (U3MUECKHE JCHCTBUsS, B pPE3yJIbTaTe€ KOTOPBIX YEJIOBEK
CTpaJaeT, UCHBIThIBACT (U3HUecKue OONM, HO, €CIM OHU HE BJIEKYT 3a COOOi
HUKAKUX  TIOCJIEACTBHM, TO OHM HE MPEAyCMaTpPUBAKOT  YTOJIOBHYIO
OTBETCTBEHHOCTh. Ha JaHHBII MOMEHT JaHHOE OOCTOATENBCTBO SBISETCA
aAMUHUCTPATUBHBIM HAPYILIEHUEM.

Tak, dYacTb M3MEHEHMH OTpaX€Ha B  YTOJOBHO-IIPOLIECCYaJIbHBIX
3aKOHOJATENbHBIX akTaxXx. CyTh 3aKIO4YaeTcs B TOM, YTO B HHUX YKa3aHO 00
BBISIBJICHUU U PACCMOTPEHUU JIEJ1 IIPAaBOHAPYLICHUS B OTHOILIEHUN BUHOBHBIX JIMI
U BO30Y’KJaTh [0 aHTUTYMaHHBIM OOpatieHusM gena. CTOUT OTMETHUTD €llle OJUH
0JIaronpUATHBIA MOMEHT, KOTOPBII KOCHYJICA TMOJOKEHUW MPAaBOBOM Cpe/bl: Ha
JaHHBI MOMEHT 3aKPEIUIEHO BCTYIUJICHHE 3allUTHHKA MpaB OOBUHAEMOTO JIMLA B
MIPaBOHAPYUIEHUU B YIOJOBHYIO NPOLEAYpPY C MOMEHTa ero oOBHHEHHs. B
TTOJIOKEHUSIX YTo10BHO-TIPOLIECCYATBHOTO KOJIEKCa P® YKa3aHo
I'YMAaHMCTHYECKOE HAIPABIICHNUE B OTHOIIEHUH OCYKJIECHHBIX JIML. Tak, cratbs 107
IIPEAYyCMAaTPUBAET HE TOJIBKO 3AKIIOYEHUE TPakAaHWUHA IOJ CTPaxy, HO U IIPU
BO3MOXXHOCTH JOMAIIHWI apecT. JlaHHbIE M3MEHEHMsI KOCHyiuch . 3.1 B u.4
c1.46,1.9.1 Bu.d4 ct.47,84.13 ct1. 107.

brnarogapst HOBbIM U3MEHEHUSIM 3aKOHOJaTenbcTBa PO 00BUHSIEMOE IO,
Haxo/sIeecs: MoJl CIEICTBUEM, HE OTPAaHUYMBAETCS B OOILEHUU C IOPUIUYECKUM
TuIoM Juist 0OpMIIEHHUS HEOOXOIUMBIX JOKYMEHTOB ISl NIPEIOCTaBIEHUS €ro
JIMYHBIX UHTEPECOB B MPEANPUHUMATEIIBCTBE.

Takum 00pa3zom, Mbl BUIUM, YTO OOJBIIMHCTBO POCCHUICKUX YIrOJOBHO-
WCIIOJIHUTENIBHBIX HOPM HMEIOT T'yMaHHCTHYECKO€ HampasieHue. Ha naHHbIN
MOMEHT JaHHO€ OOCTOSITEIbCTBO MIPA€T HEMAJOBAXKHYIO POJIb B CHCTEME IPaB
yenoBeka. Tak, no MEHeHuto Kamknuoi E.B., 3akpernieHHbIe 3aKOHOM TIPUHIUIIBI
YTOJIOBHO-UCITOJTHUTEIBHBIX HOPM COCPENOTOUYEHBI HA JEMOKpPATU3ME, TyMaHU3ME,

4 TaKXC IIOJIHBIM pPaBHOIIPABUCM OOBHHSEMBIX U OCYXACHHBIX JIMI TICPC



NEACTBYIOIIMM 3aKOHOJATENLCTBOM CTpaHbl.’’ Bee IMOJ0XKEHHsS POCCHICKOro
3aKOHOJIATEIbCTBA YKA3bIBAIOT HAa TyMaHHOE OOpalleHHe OCYXIACHHBIX JIMII,
MMOCKOJIBKY K HUM HE MPUMEHSIOTCS MBITKUA, HACUIIME U OTCYTCTBYET NMPUUYNHECHHE
uM ¢usndeckoit 6onu. Kak ykazaHo B YTOJOBHO-UCIIOIHUTEIBHOM KOJEKce, 4. 3
CT.3, T1000MY OCYXJICHHOMY JIMIly TapaHTHPOBAHO YeJoBeuecKoe ooparieHue 6e3
MOCATATENIbCTBA HA €r0 YeCTh M JOCTOMHCTBO. (co00e 3HA4YCHHE B YTOJIOBHO-
UCIIOJTHUTENBHBIX TOKyMeHTax 3aHumaet [loctanosienue I'naBsl PO o nmepenaue
KOMITETEHTHBIX MTOJTHOMOYHUH IO BEICHUIO YTOJOBHO-UCIIOIHUTEIBHBIX J1e1 MB /]
P® B Bemenne Muntoctunuu PO, u nepexoja u KOHTPoJs pedopM yTroJOBHO-
UCIIOJTHUTEIBLHON CUCTEMBI B IAHHOE YIIPABIICHHUE.

Hapsny ¢ 3TuM, B YTO0JIOBHO-UCNOJHUTEIBHOM KOAEKCEe I. 2 cT. 12
OTMEYaeTCs eIlle OJNH MOJIOKUTENbHBIN (haKT NeUCTBYIONIEH pedOopMbl YTOJIOBHO-
WCHOJIHUTEIbHBIX AaKTOB, TJAE€ OTPAXXCHO MPaBO OCYXKICHHBIX JMIl: TPaBO Ha
KOPPEKTHOE OOpallieHhe C HUMHU CO CTOPOHBI AJIMUHUCTPALUA UCIPABUTEIIHHOTO
yupexenns. K ocyXIeHHBIM JIMI[aM HE JOJKHBI IPUMEHATHCS KECTOKUE MEPBHIL,
OCKOpOJICHHSI B WX CTOPOHY, YHIIKAIONIME €ro 4ecTh M JOCTOMHCTBO. Kpome
ATOTO, B JAHHOM HOPMAaTUBHO-NPAaBOM JOKymMeHTe (1.3 cT.12) oTpaxeHo, 4To
OCY’KJICHHBIC JIMIIAa HE MOTYT MOJIBEPraThCsl MEIUIIMHCKUM DKCIIEpUMEHTaM 0e3 ux
JUYHOTO COTJIacusi, KOTOpPhlE MOTYT MPHUBECTH K MOTEpEe 370pOBbsS, JHUOO K
PEXKICBPEMEHHON KOHUMHE. Bce ocyXIeHHble JMIa HMMET IIpaBO Ha
0€30MacHOCTh CBOETO OTOBIBAHUS B UCITPABUTEIBHOM YUPEKICHUU.

KpoMe »5TOoro, B 3aKOHOJATENbHBIX aKTaxX T[JABHbIM TapaHTOM IIpPaB,
OCYXJCHHBIX BBICTYNAIOT OCOOBIC YCTAHOBJIEHHBIE TIpaBWJIa B OTHOIICHHUH
ONpEAECICHUsT  COCTaBa  HApyUI€HUs] €O  CTOPOHBI  AAMHUHUCTPALNU
UCIIPABUTEIHHOTO YUPEKIACHHS, €CIU TMOATBEPXKIEHb BcE (HaKThl MPU3HAKOB
MIPAaBOHAPYIIEHU, KOTOPHIC 3aTPOHYJIM YEJIOBEYECKOE JIOCTOMHCTBO MU YECTh
OCyXJ€HHOro muua. K TakuM HapylieHusiM, B MEPBYIO OYEPEOb, OTHOCST:

CaMOYyIIpaBCTBO, 3a HOI[O6HOC HapymcHUC aJIMHUHUCTPALUA HCIIPABUTCIBHOTO

" Kamkuna E.B. T'yMaHusM Kak NPMHLMII IOPUIMYECKON OTBETCTBEHHOCTH 110 POCCHHCKOMY 3aKOHOATENHCTBY
/Mock. FOpun. Ua-t MBJ] — Mocksa, 2003, c. 71



YUPEKIICHHSI MOKET MOHECTH COOTBETCTBYIOIIEE AJIMUHUCTPATUBHOE HAKa3aHUE.
3a 1NomOOHBIMM TPABOBBIMH HAPYIIEHUSMU CO CTOPOHBI aJIMHHHUCTpALAU
HCTIPABUTEIBHBIX YUPEKIECHUNU YCTAHOBJIEH BHYTPHUBEIOMCTBEHHBIM HAI30p CO
CTOPOHBI CHENUATIBHBIX FOCY/IAPCTBEHHBIX CTPYKTYp, TJIABHOM 3a7adyeil KOTOPBIX
SABIISIETCS YCTPAHEHHE TAKUX MPABOHAPYIICHUM. "8

[ToaTOMy, HOOON UYETOBEK MMEET COOTBETCTBEHHBIE IPaBa Ha JIOCTOMHOE
oOpalieHre ¢ HUM, HE3aBUCUMO OT MECTa €r0 HaXOXKJICHUS, HAIITMOHAILHOCTH WJIH
¢unancoBoro mnojoxeHus. OH o0mamaeT BceMH IMpaBaMH MPUHIUIIAMU
I'YMAHHOCTH, MO3TOMY HHUKOMY HE II03BOJICHO YHMXKaTb U OCKOPOJSATH €ro
YeJl0oBeYeCKoe JOCTOMHCTBO. Hu 01HO OOCTOSTENBCTBO HE MOXKET OBITh
ONpaBIaHHO IPUYUHEHHE (PU3NYECKON 00U U MOPAJIBLHOTO U31€BATEILCTBA.

B TI'paxnanckom koaexce P® (ctr. 11,12,16) 3akperieHbl OCHOBHBIE
MOJIO)KEHUSI B OTHOIICHWUW 3alllUThl JIIOJIEW: WX JKU3HU, 370pOBbS, JUYHOUN
0€e30MacHOCTH M MX TMOJHOM HenpuKOCHOBeHHOcTH.  Hapsamy ¢ astum, B
MOJIOKEHUSAX JICWCTBYIOUIETO 3aKOHA OTPa)XK€Hbl BCE OCOOEHHOCTH, HA OCHOBE
KOTOPBIX CYJIOMPOU3BOJICTBO yCTAHABIMBAET CTENEHb MPUYUHEHHUS MOPAIBHOTO
yimep6a. Ilpu paccMOTpeHHM el NPUYMHEHUS MOPAIBHOTO yIiiepOa, CyaoM
BBIHOCATCSI PEIICHUSI C Y4YETOM IIeJoro psiia (pakToOpoB, KOTOPhIE HYKHBI IS
OMpeNeNeHusl CTeNeHW Bpena: JUYHas OCOOEHHOCTh MOTEpPHEBUIEro JIMIIA,
XapakTep €ro Bpeaa, pa3Mep NPUYMHEHHOrO Bpeaa W T.A. B dyacTHOCTH, B
I'paxnanckoM koxekce cr. 1101 geranbHO pa3bsiCHEHO, YTO MEpa HaKa3aHUs 3a
NPUYMHEHNE BpeAa JOJDKHA YYUTHIBATHCS B 3aBUCUMOCTU OT CTEIEHU TSKECTH
npuurHeHusT (GU3NYecKo OOJM TOTEpIEeBIIEro, KOorja JIOKa3aHHOE JeHCTBUE
BUHBI HApYIIUTENS SBISETCS MNPSIMBIM JI0Ka3aTeIbCTBOM COJICSIHHOTO, a CY/I
00s13aH Y4YUTHIBaTh pa3Mep KOMIICHCAIIMM 3a TMPUYMHEHHE Bpela B Mpesernax
Pa3yMHOTO, ¥ BBIHECTH CIIPABEIJIMBOE PELICHUE.

o nHacrosiiiero BpeMenu uuaesi Kanrta mokaspiBaeT CpeICTBO OTPAHUYCHHUS

IIpOn3BOJa B OTHOLICHHHU IIpaB H CBO6OI[ yenoBeka. Ero nacsa a0 Cux IIop

8 Kamkuna E.B. T'yMaHu3M Kak NPMHIMII FOPUIMYECKON OTBETCTBEHHOCTH 110 POCCHHCKOMY 3aKOHOATENHLCTBY
/Mock. FOpun. Ue-t MBI — Mockga, 2003, c. 84



CUMTAETCS LMIUPOKO PACHPOCTPAHEHHOM, TOAITOMY €€ aKTyaJbHOCTh HE UCTpaTHia
M B Hallle COBpeMeHHOe BpeMs.’® B Ipyrux cUTyaluusx HOJOKEHUs HOPMATUBHO-
3aKOHOJIATECILHBIX HOPM B OTHONIICHWH TIpaB W CBOOOJ TpaKJaHWHA HMEIOT
JeKJIapaTUBHBINA CMBICI.

B Hacrosmee Bpems B IpPaBOBOM CpEAE, HANPABICHHOM HA TyMaHW3M,
npeo0JialaeT MHOXKECTBO aKTyallbHBIX HEPEHIEHHBIX BOMPOCOB, KOTOPHIE
B3aUMOCBSI3aHbl C MOHSATUMHBIM  anmapaToM »dATOr0 TEPMHUHA, IIMPOKO
pacnpoCTpaAHEHHBIM MIPUMEHCHUEM T'YMaHUCTAYECKOTO HAIPABJICHHUS.
Haubonpiias 4acTe HEPEIICHHBIX OCTPHIX BOMPOCOB CBsS3aHa C TEM, 4YTO B
3aKOHOJIATEIILCTBE HET YETKOTO OIPEACIIEHHUS «IIPABOBOM T'yYMAaHU3M», IO3TOMY B
JAHHOM CJIy4yae HeT OOIIMX TEOPETUYECKUX TMOHSATUM U COACP)KAHUS ASTOTO
TepMuHa. Hapsagy ¢ 3TUM, B POCCHHCKOM TOCYJapCTBE HaOJ0IaeTCs
HECTAaOWJIBHOCTh OTPACJEBBIX 3aKOHOJATENbHBIX HOPM. [lo3TOMYy €O CTOpPOHBI
rOCyJIapCTBEHHBIX OPTaHOB CYIIECTBYET MOCIA0JICHUE B 3TOM HaNpaBJICHUU, OHU
HE YYMUTBHIBAIOT TYMAHU3M IPU BBINOJHEHUU CBOUX IMOJHOMOYHMH W TMPEAB3ATO
OTHOCATCS K €r0 OINPEICIICHUIO.

ITo maenuto Kamkunoit E.B., eciau gake TEOpETUUECKH U 3aKOHOIATEIIHHO
3aKpENUTh OMNPEICICHUE MPAaBOBOrO TyMaHW3Ma IMOCPEICTBOM JETAIBHOTO
W3y4YEHUS M BBEJCHUS HOPMATUBHO-TIPABOBBIX aKTOB, TO €ro NPUMECHEHHUE B
Halllell COBPEMEHHOM KM3HU CBSA3aHO C OOJBIIMHCTBOM HEpENIEHHBIX BOPocoB. &

C mnoszummu 3opekuHa B./[., B Hamel cTpaHe OCTPbBIM BOIIPOCOM B
OTHOIIICHUH MPABOBOTO T'YMAaHU3MaA SBJIETCS — OTCYTCTBHE YETKOTO MEXaHU3Ma,
KOTOPBIM CIIOCOOEH 3aIMTHUTH MpaBa TPaKJIaH OT HEMPABOMEPHOI'O OTHOIICHUS K

! BropelM HepemeHHBIM

HAM CO CTOPOHBI TOCYJAPCTBEHHHIX YHHOBHHUKOB.®
OCTpPBIM BOIIPOCOM SIBJISIETCS OTJIMYAIOIIasicsi padoTa YMOJHOMOYEHHBIX JIMIL,
CTPYKTYp M CyJ€OHBIX OpraHOB, KOTOPbIE B OOJIbILIEH CTENEHU XapaKTEPU3YIOTCS

HCTIPpaBOMCPHBIMU PCHICHUAMU H ﬂCﬁCTBHHMH K Ppa3jiIM4YHbIM CHUTYallHUAM. Kaxk

7 Kanr U. Cou. T.4. 4.2. M., 1965, c. 140

8 Kamxuna E.B. I'ymMaHu3M Kak NPUHIUI IOPUAMYECKON OTBETCTBEHHOCTH MO POCCHICKOMY 3aKOHOIATENLCTBY
/Mock. FOpun. M-t MBJ] — Mocksa, 2003, c. 24
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IPaBUJIO, BOZHUKAIOT CUTyallMH, KOTJa MPU MHOTOYUCIEHHBIX J10Ka3aTeJIbCTBAX
CyZbsl U3MEHSET CBOU MO3ULMHU, YTO CBUJIETEIILCTBYET O TOM, YTO B HAILIEW CTPAHE
HE BCE TaK IOJIO)KUTEIIbHO B OTHOLIEHWM TMpaB TIpakJaHUHA BBIIIE
NEPEYUCIEHHBIMU OpPTraHaMHU.

Kak cumrtaer mpaBoBen A.B. ABepuH, B Hamieil cTpaHe HaOIIOAAIOTCS
HEMpPaBOMEpHBIE JCHCTBUS U PEUICHHS, B YACTHOCTH, B CYJI€OHOM MEXaHU3ME, IJe
NPEAB3SATO OTHOCATCS K TMpaBaM 4YEJIOBEKa, pEIICHHUS NPUHUMAIOTCA Ha
YCMOTpPEHUE CyJIEW, IOITOMY CYIIECTBYET TMOJHBIM mnpous3Boa. JlaHHoe
00CTOSITETLCTBO ~ ABEpPUH  MOSACHSET, YTO TakKUM 00pa3oM  CO3/JaeTcs
OJaronpusTHOE MOYBa JUIs HAJIWYMs HENPABOMEPHBIX pEIIEHUH CyJIeOHbIX
OpraHoB, a caMa CyJieOHasi IPAKTUKA BBICTPOEHA 0€3 ONpPEAECICHHBIX OPUEHTHUPOB
¥ OTCYTCTBHUS TyMaHH3Ma.?

[Io cyTu, neATenbHOCTh Y IOJIHOMOYEHHOIO 1O MPAaBaM 4YeJIOBEKa B HAIIEH
CTpaHe  SBISETCA  TIOCYJAapCTBEHHON  OOS3aHHOCTBIO,  MPETYCMOTPEHHOU
OcHoBHbIM 3akoHOM P® (Koncturyuueit P®), a taxke denepaibHbiM 3aKOHOM
o1 26.02.1997 r. B oTHOmIEHNH TIpaB yenoBeka B PD. UTo kacaeTcst pernoHagbHbBIX
YIOJHOMOYEHHBIX II0 IIpaBaM YEJIOBEKa, OHM OTHOCATCS K PErHMOHAIbHBIM
cyobektam P®. B mnameilt crtpaHe cymectByeT Oonee 81 omMOyICMEHOB,
paboTaromux B pa3iuyHbIX cyobekTax PD. DT1oT (pakT moaTBEepxKIAAET, UTO HE BO
BCEX PETMOHAX €CTh TaKWe JOJDKHOCTHBIE OOSI3aHHOCTH, ITOCKOJIbKY B
Konctutynuu cymiectByer Bcero 85 peruoHa. JlaHHoe 00CTOSTEIBCTBO
oOBscHseTCST TeM, 4YTOo (OpPMAIbHO B pErHoOHaX HE JIOJDKHO  OBIThH
YIOJIHOMOYEHHOTO 10 IpaBaM desioBeka. Kpome Toro, cpok npeObIBaHUS Ha 3TOM
NOJDKHOCTH HA3HA4YaeTCs Ha JUIMTEIbHBIA CpPOK, npuMepHO, Ha 15 ner. Tak,
3aKOHOAATENbCTBO TyBBI OMpENENNIO Ha JOKHOCTh OMOY/JICMEHa €ellle B KOHIIE
1999 rona, a na Yykotke — B cepenune 2000-x ronos.

Kak cunrtaer 3kc-YIOIHOMOUYEHHBIN O MpaBaM YeJIOBEKA B HAIIEH CTpaHe

D.A. TlampuioBa — «B Hacrosiiee Bpemsi OOJBITMHCTBO PETHOHOB HE WMEIOT

8 Apepun A.B. ITpasocyaue — JakMycoBas Gymara IIpaBoBoOii MOMMTUKU rocyaapctsa//Cyn kak cyObeKT NpaBoBoil
TOJIMTHKH: MOHOTpadusi/moa pea. TOKT. IopHJI. HayK, Mpod., 3aci. aesaT. Hayku PO A.B. Mansko M., 2014, c. 20



OMOYJICMEHOB U COOTBETCTBYIOIETO (puHAHCHUpOBaHUs». Hapsiny ¢ atum, crneayer
OTMETUTh, YTO PETMOHAIBHBIN YIOJIHOMOYEHHBIN MO MpaBaM YEJIOBEKA SIBISETCS
HE3aBHCUMBIM IO CBOEU JOKHOCTU OT KOHTPOJISI TOCYJAPCTBEHHBIX CTPYKTYP.
OpnHako, Kak CBUJETEIbCTBYET HAKOIUICHHBIA OIMBIT, TOJDKHOCTH OMOY/ICMEHA He
rapaHTHPYETCS] CAMOCTOSATEIBbHOCTBIO.

Ha ocHOBaHuMM cienyeT OTMETUTh, YTO B JAHHOM ClIy4ae HEO0OXOAMMO
YKPENUTh CTaTyC YIHOJHOMOUYEHHOIO IO TMpaBaM 4YeJoBeKa C HauOOJbIIeH
CTETIEHbIO HE3aBHCUMOCTBIO ISl (DOPMUPOBAHMS TOCYIAPCTBEHHON pedhOpMBI
oOecrieueHusl MpaB YelOBEKa W €ro 3amuThl. B naHHOM ciydae He TpeOyercs
NpUBS3BIBATH JIOJDKHOCTh OMOyJCMEHAa K OmpeleleHHOMY CcyobekTy. B
JOTIOJTHEHUE KO BCEMY, Ha JIOJDKHOCTH YIOJIHOMOYEHHOrO IO MpaBaM 4YeJIOBEKa,
HE JOJDKHA Ha3HAYaThCsl KAHAUAATYpa, KOTOpasi CTPEMHIIACH K MOJIYUYEHHIO BIIACTH
WJIM HEMIOCPEACTBEHHO 3aBUCHUT OT HEeE.

PaccmoTpeB cyiiecTByromue npoodieMbl HOpMaTUBHO-TIPABOBBIX aKTOB PD
B OTHOIIIEHHUHU 00ECIE€UEHNUs MIpaB rpakJaH, Ciae1yeT 0000IUTh CIeayOIIEe:

Bo-nepBbix, B I'paxmanckom koaekce PP He Bcerma mnpemycMOTPEHO
IPEI0CTaBIEHUE KOMIIEHCAIIMOHHOTO MOpPAaJIbHOrO yiepOa 3a MPUYUHEHHE €My
bu3UYECKMX W MOpaJIbHBIX CTpaJaHui, TOCKOJbKY B JIaHHOM JOKYMEHTE
OTCYTCTBYIOT MOJIOKEHHMSI JJIsl BOSMEIICHHS BpeJa U3-3a )KECTOKOro oOpalieHus K
yenoBeKy. OiHaKo B JaHHOM JTIOKyMeHTe CT. 1070 ecTh pa3bsCHEHUS O TOM, UYTO
moboii rpaxkaanud PO BopaBe paccuuThiBaTh HA KOMIIEHCAIIMOHHBIC BBITLJIATHI 32
cuer (unHaHCOBBIX pecypcoB PD wu cyobektoB PO nmnpu crnemyronmx
00CTOSITENLCTBAX, KOTA:

- TpaXJaHWH ObUT HE3aKOHHO OCYXIEH JIMOO MPUBIECYEH K YTOJIOBHOMY
HaKa3aHHUIO;

- TpPaXJaHWH ObUI HE3aKOHHO I[OMENIEH TMOJ CTpaxy WU MOJ
aIMUHUCTPATUBHBIN apecT;

- TpaXJaHWUH  HE3aKOHHO  TMPUBJEKAICSd K  aJIMUHUCTPATUBHOMN

OTBC€TCTBCHHOCTH B BUC aJIMHHHCTpaTHBHOﬁ IMPHUOCTAHOBKHU ACATCIbHOCTH.



N3 »toro cnemyer, 4yrto B JaHHOM JIOKYMEHTE€ HE OOIIENpPU3HAHO
BO3MEILIEHHE MPUYMHEHUE YyIiepda B KauyecTBE HEMPAaBOMEPHOTO JACHCTBUSL B
OTHOIIICHUU TpaB U CBOOOJ uyeloBeka. B HEM orpaHuymBaeTcsi NEpeuyeHb
CyOBEKTHOIO COCTaBa B OTHOILIECHUU MPUYUMHEHUS BpEaa, B 3TOM ClIy4ae TOJIbKO
0003HaYEHbI OpraHbl MPABOOXPAHUTENBHOTO U CyJIeOHOro mopsaka. Poccuiickum
HOPMATUBHO-3aKOHOAATEIIbHBIM ~ JOKYMEHTOM HE  ONPEACICHO OCHOBAHUE
NPUYMHEHUE BpEeJla B pe3yJIbTaTe )KECTOKOro OOpaIleHus K YeJIOBEKY, HET 3alpeTa
«TBITOK», MO 3TOM NPUYMHE HET TaKke B JPYTUX 3aKOHOJATEIBHBIX aKTax
IIEPEUYNCIIEHUS, UTO IMPUBOAUT K UCIIOJHEHUIO COOTBETCTBYIOIIUX KECTOKUX MEP K
yenoBeKy. Ilpu nccineqoBaHMM HOPMATUBHBIX IOJIOKEHHUM YTOJIOBHOTIO KOJEKCa
P® cneagyer oTMETUTh, UTO B HEM YyKa3zaHa, JOCTATOYHO OJIM3Kasl K yrOJIOBHOMY
HAKa3aHWUIO B XOJE MBITOK, cTaThsd 302 4. 2, KOTOpas MPUHYKIAET K MOKA3aHUSIM
YEJIOBEKA B OTHOIIEHUH MBITKH.

B HacTtosimiee BpeMsi POCCHMCKOE 3aKOHOJATENIBCTBO HWHTEPIPETUPYET
TEPMUHOJIOTUIO «IIBITKa» B KA4E€CTBE ONPEACICHUS «IIPUHECEHUE MYUYUTEIIbHBIX
CTpaJlaHuM 4eJIOBEKY», KPOME OJTHOM CCHUIKH IO OMPEACICHUIO «IBITKU» (cT. 117
9. 2 n. «l»). JlanHoe 0OCTOSITEIHCTBO TOBOPUT O TOM, YTO B POCCHUUCKOM
3aKOHOJIATEIBCTBE HE PACCMATPUBAECTCA BOIMPOC MBITKM B KA4YECTBE TKEIOTO
MPECTYIUJICHUS, KOTOPOE HANpaBJIEHO HA HapYILIEHUE MPaB U CBOOO] TpakJIaHUHA
PO.

B MexnyHapoIHBIX HOPMATHBHO-3aKOHOJATENIbHBIX JOKYMEHTAX «IIBITKa»
YTOYHSIETCA KaK CaMOCTOSITeJIbHAas  KOpuaudueckas tepmunHosiorus. Kak
ONPEAEISAIOT MEXAYHAPOJHOE 3aKOHOJATENIbCTBO, B 4YAaCTHOCTH, «KoHBeHUHs
MIPOTUB KECTOKOTO OOpalleHUs ¢ YeJIOBEeKOM», BBeJeHHas B 1984 roay, mbiTka —
ATO JKECTOKOE OOpallleHHe K 4YeJIOBEeKY, B XOJI€ KOTOPOM eMy NpPHUYUHSETCS
YMBIIIUICHHO WX HET Qu3ndeckast 00Jb, CTpajaHue Wid MOpalbHOE JCHCTBUE, B
X0J1€ KOTOPBIX YIIEMIISIETCSA €T0 YEJIOBEYECKOE JOCTOMHCTBO. B pe3ynbrare 3Toro,
YeJIOBEK JIaeT MPHU3HAHUS IO JaHHOMY (DaKTy WM OT TPEThHUX JIUIl TOJy4aroT
JIOKA3aTeIbCTBA B COBEPUICHUM HENPABOMEPHBIX JCUCTBUM 4enoBeka. [l

MNPUHATHA COOTBCTCTBYIOIIMX MCP 3a IMPHYUHCHHBIC JKCCTOKHUC I[GﬁCTBH?I



YTOUYHSIIOTCSL  JETald  JKeCTOKOro  OOpallleHusT WM MYYEHHs] TpaxiaH
rocyJapCTBEHHbIMM OpraHaMu, B JAHHOM CIydae BBICTYNAlOT O(UIIMAIIbHBIE
JaHHBIE 110 JaHHOMY BOIpocy.3

Poccust u 6oapmmHCTBO NipaBonpeeMHukoB ObiBiiero CCCP, B3suin Ha cels
00s13aTeNIbcTBA B 3aKOHOJATEILHO-HOPMATUBHBIX AaKTaX OTBETCTBEHHOCTh 3a
peuieHue 3Toro Borpoca. Tak, Hanpumep, B 2018 roay neiictByromum CoBeToM
npu ['nmaBe Poccuu, 3aHMMarOmMM MpaBamMu TPaXKIaH, MPEANPUHSIIA TOMBITKY
paccMOTpEeHUsl 3TON MPOOJIEMBI U BBEJCHHUS B YTOJOBHBIN KOJIEKC CTPaHbl HOBBIX
MOJIO)KEHUI B OTHOIICHHH «IBITKK», [0 KOTOPOM paHee MOTJIM ObITh HaKa3aHb
TOJIBKO TOCYJapCTBEHHBIE JUOO JOKHOCTHBIE Jtoau. JlaHHOE 00CTOATENHCTBO
BO3HUKJIO B PE3yJbTaTe HAIIyMEBIIEH HWCTOPUU B UCIPABUTEIHHOM KOJOHUU T.
Spocnasis, rae Ha Kamepe ObUT 3a)UKCUPOBAH MOMEHT MBITKH OCYXIACHHBIX JIUII.
Jlo cux B HacTofIIee BpeMsi HOBBIE TMOJIOKEHUS HE paszpabotanbl. [laHHas
CUTyalldsl OCTAeTCS HEICHOM B OTHOIICHWU aJIMUHUCTPATUBHO-TIPABOBOTO
UCIIOJIb30BaHUsl aIMUHUCTPATUBHBIX MEP, UMEIOIINX TPUHYAUTEIBHBIN XapaKTep.

[Io muenuro npaBoBena Kamkwnoit E.B., «OCHOBHBIM TapaHTOM IIpaB
rpaXJIaHMHA TyMaHU3Ma BBICTYNAlOT KOHKPETHBIE OCHOBAHHUS, HAa KOTOPBIX
BBICTPAUBAIOTCS OMpeEeeHHbIE Mepbl ((pU3MYECKUE BO3JACHCTBUSI Ha 4YEJIOBEKa,
MPUMEHEHUE OpYXHUS M CIHEHHATBHBIX CPEACTB)». Takue OCHOBaHUS, Kak
HAaWMEHbIIIAsl CTENEeHb MPUYNHEHHE YiiepOa YeIoBeKy, 10 CHX MOpP HE 3aKPerICHbI
3aKoHOAAaTeIbHO. JJIS BHEIJIAHOBBIX WJIM IUJIAHOBBIX MPOBEPOK KOHTPOJIS M
CyJ1eOHOTO UCIIOJIHEHUSI YaCTO MPUMEHSIIOTCS IEHCTBUS CO CTOPOHBI CIICIIMATIbHBIX
noapazaenennii (OMOH, criennas)» .8

Hapsany ¢ stum, cieayeT OTMETHTh, YTO TyMaHHM3M ONpEAeNsieTcss Ha
npuMepe peueauTuBHbIX aeictBuidl. B YronosHom Konekce PO (m. «a» 4.4 ct.18)

YKa3aHO O TOM, YTO HPH PACCMOTPEHHH PELEIUTUBHBIX JCHCTBUN HE YUYUTHIBAIOT

8 KomnBeHIMsi NIPOTHB INBITOK M JPYIHX JKECTOKHX, OECUENOBEYHBIX HIM YHMKAIONUX JOCTOMHCTBO BHJIOB
obpamienus u Hakazanus [cait]: ot 10.12.1984 // CIIC «KoHCYIbTaHT IITIOCH

8 Kamxuna E.B. l'ymMaHu3M Kak NPHHIMI IOPUAMYECKOH OTBETCTBEHHOCTH 10 POCCHIACKOMY 3aKOHOAATENLCTBY
/Mock. FOpun. Ue-t MBI — Mockga, 2003, c. 92



CyAUMOCTh 33 YMBIIJIEHHBIE COBEPILICHHBIE ICHCTBUS MUHUMAJIBHOW CTEIECHH
Tsxkectd (YTONOBHBIN Kozieke, M. «a» 4.2, ¢1.302).8°

JlanHOE€ 0OCTOSATEIBCTBO OOBSICHSICTCS TEM, YTO TaKoe OIPeACIICHUE
ONpPaBAAHO, IIOCKOJbKY paHEE PENUIUTUB PACCMATPUBAICSI B KayecTBE
«HEBUHHOTO» 3MHU30/1a, OTHOCWJICS K JIMIIaM, KOTOPBIE COBEPIIMIIM MPECTYMHBIC
JNECUCTBHSI HAMMEHBIIEH CTEIIEHU TSKECTH, KOTOPBIA NMPEAYyCMATPUBAI 32 JAHHOE
HapyuieHue mrpad, U KOTOpble CHOBa CoBepllaiu MmoaoOHble aesHus. Ho, eciu
TpaXIAaHUH YK€ ObLT OCYKIEH 3a MOJOOHBIN BUJ IPECTYIICHUS, HO YKE PEITUIICT
Ha OoJiee cephe3HOe MPaBOMEPHOE JEHUCTBHE, TO B JIAHHOM OOCTOSTEILCTBE
peunnuBa HeT. Mnm, HampoTWB, KOTA JUIO, PAHEE OCYKIECHHOE 3a TSHKKOE
MPECTYIJICHUE, PEeIlaeTCsl BHOBb Ha MPECTYIUICHWE HAWMEHBIIEH TSHKECTH, TO
CyJeOHBIH MPOIIECC MOKET 0003HAUMTE JAHHOE MPECTYIUICHHE PELUIUBHEIM. %

Ha ocHoBanuu naHHoro ¢akrta, MOXHO OOOOIIUTH, YTO B HOPMATHBHO-
3aKOHOJATEIbHBIX AaKTaX YUYUTHIBACTCS CTENEHb OMACHOCTH MPECTYIUICHUS U
yKECTOUYECHUS MIPECTYIHBIX IEUCTBUM, KOTOPHIE CYUTAIOTCS MEHEE OMMACHBIMH, YEM
o0paTHOE HapyIICHUE.

Takxe cieayeT OTMETUTh, YTO B POCCUIMCKOM 3aKOHOJIaTEIIbCTBE OTMEUECHO,
YTO HaKa3aHWE JIUIA, COBEPIIMBIIETO MPECTYMHOE ACHCTBHE, OMPEAeIsIeTCs
Cy/J€OHBIM MPOIECCOM B 3aBUCHUMOCTH OT €ro XapakTepa MpecTyIUICHUs, CTEIICHH
OMACHOCTH JJiA OOIIECTBa, a TaKKe JIMYHOCTHOW XapaKTEPUCTUKU OOBUHSIEMOTO
JIMIA C YY4ETOM OOIIECYCTaHOBJIECHHOTO MOPSKA B UCTIPABUTEILHOM YUPEKICHUHN U
BEPOSITHOCTA €r0 HCHOpaBJICHUS B HEM. B HOpPMaTHBHO-3aKOHOJIATEJIbHBIX
JOKyMEHTaxX 3aKpeIuIeHO, 4YTO 3aKJIOYEHHbIE MOTYT OTOBIBaTh HaKa3aHHUE B
CICUMAIBHBIX TEHUTEHIIMAPHBIX YUPEKACHUSAX, KOTOPHIE XapaKTEPU3YIOTCS C
pPa3HBIM ypOBHEM OOIIECTBEHHON omacHOCTU. OJHAKO B JTAHHOM CIIy4ae MOXKET
HapylmiaTbCs HE TOJIBKO CIPaBEJIMBOCTh, HO MU TYMaHU3M B OTHOIICHUH

OCYXJCHHBIX, KOTOpbI€ OBLUIM TNPUTOBOPEHBI 32 COBEPIIEHHBIE MPECTYMHbIC

8 Vronosmslii komexkc Poccuiickoii ®emepauum [caiit]: denep. 3axon or 13.06.1996 N 63-d3 (B pexm. or
07.04.2020; ¢ u3m. u gom., Beryil. B cuiy ¢ 12.04.2020) // CIIC «KoHCYIBTaHT IITIOCY

% Tlocranossnenue Ilnenyma BepxosHoro Cyma P® "O npaktuke HasHaueHus cyjgamu Poccuiickoii ®enepanuu
yroJIoBHOTO HakaszaHus" (B pemakumu oT 18 mexabps 2018) [caift]: o 22.12.2015 Ne 58// CIIC «KoncympTaHT
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JNEUCTBUSL HAMMEHBILIEH CTENEHU TSKECTHU B IEPBBIA pa3, YTO B CBOK OYEPEdb
CBUJICTEIBCTBYET O HEOJAronpusITHOM OOCTOSITENbCTBE Haka3zaHud. Tak, B
VYromoBHOM KOJEKCE II. «a» 4. 1 ¢T. 58 0003HaYEHO, UTO B KOJIOHUSIX —IIOCEICHHIX
MOTYT OTOBIBaTb CBOM CpPOK OCY>KJICHHbBIE JIMI[A, COBEPIIMBIINE MPECTYIHBIC
NeicTBUA 0€3 ymbICia, MOCKOJbKY CTENEHb UX MPECTYIUIEHUH XapaKTepHU3yeTCs
Kak HeOoJsbIIas U CPeAHssl TSHKECTh, M JaHHBIC JIMIIA BIIEPBHIE OTOBIBAIOT CBOE
HakasaHue.®’

B HOpMaTMBHO-3aKOHOJATENbHBIX aKTax JaHHOW CTAaTbU 3aKpEIIEHO
ONpENEIICHNE  TyMAaHUCTUYECKOIO  HAINpPAaBJICHUS, TaK  yCTAHOBJICHHBIN
PaBOMOPSAOK B JAHHBIX YUYPEKIACHUAX CUUTAJICA TMPUBHIIETUEH [JI1 MHOTUX
OCY’KJICHHBIX C YYETOM XapaKTepa COBEPIICHHBIX UMH IPECTYNHBIX IEUCTBUM. B
VYT0JI0BHO-HCTIPABUTENBHOM Kojaekce PP 4.3 cT.74 yka3zaHO, YTO OCY’KICHHBIE
JUIA MpaBe OTOBIBATh CBOE HAKA3AHHME B TAKUX YUPEKACHUSIX, MEPEBOAMUTCS W3
WCIIPAaBUTEIbHBIX YUPEKIECHUN OOIIEro M CTpPOro pexuMoB. OJHAKO B JaHHOM
clly4ae, YUYUThIBAsl XapaKTep OMACHOCTU 3aKJIFOUEHHBIX, KOTOPbIE OTOBIBAIOT CBOE
HaKa3aHWE B TaKUX KOJIOHUSX, MPU NEPEBOJE B KOJOHHUIO-TIOCEIEHUS MOTYT
HEeOJaronpusTHO BO3/JEWCTBOBATh Ha IPYIrHX 3akitoueHHbIX. M3 aToro cienyer,
YTO B JIaHHOM CJy4yae HaONrofaeTcsi HapyuleHWEe T'yMaHW3Ma, B YaCTHOCTHU, ATO
3aTparuBaeT OCYXACHHBIX JIMI[ TMOCPEICTBOM YIIEMIISIOIIET0 XapakTepa IpaB
IPYTUX 3aKIHOYEHHBIX.

Poccuniickoe 3aKOHOZATENBCTBO HMMEET HE TOJIBKO SPKO BBIPAKECHHBIC
JOCTOMHCTBa, HO W 00JagaeT HegouetamMu. Tak MO CyTM B HEM 3aKOHHO
ONPENENICHO HapyLIEHWE IMOHATUS TyMaHM3Ma II0 KPUTEPHUIO TEHJEPHOIrO
npusHaka. Bompoc kacaercs YronoBHoro Kopekca Poccuiickoit @enepanuu, B
KoTopoM B 4. 5 cr. 50 ompeaelreHHO, YTO K HCIPABUTEIBHBIM padoTam He
JOMYyCKaloTCd OepeMEHHbIE JKCHIIMHBI W MaTepd, HMMEIoIMe JeTed MIajlie
TpexXJIeTHEro Bo3pacTta. JlaHHOEe NPEeuMYyIEeCcTBO OINPEACICeHHON KaTeropuu

JKCHOIMH TICPC] OCTAJIBHBIMU PA3yMHO TOJIBKO B CHUTYyAlHUAX, KOI'Ja Tpe6yeTC$[
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3allMTUTH MTpaBa pedeHka. JIornueH Takoi moaxox /st OepeMeHHbIX KeHIUH. J{iis
Clly4aeB >K€ Marepeil ¢ JeTbMU 3TO HE CIpaBeUIMBO, JAXKE €CIM pPEeOEHOK
MaJIOJeTHEr0 Bo3pacTta 10 3-X JeT, a TeM Oojee ecid J>KEHIIMHA He OJHa
BOCIIUTHIBAET peOeHka (CyIlecTByeT BTOpOM poauTellb WM oOnekyH). Ecmu
AHAJIM3UPOBATh CHCTEMY TyMAHHOCTHM TPHUHLWINOB B aKTYyaJIbHOM YIOJIOBHOM
MPaBe, TO MOXHO BBISIBUTH DPSJ MNPOTUBOPEUYUN B MNPAKTUUYECKON peanu3aluu
YCTAaHOBJICHHBIX ~MPUHIMIIOB. JTO ©0€3 COMHEHHUS JOJIKHO TMOATOJKHYTh
MPaBUTEIBCTBO K JAJbHEWIUM pedopmMaM B 3aKOHOJATEIHCTBE, YTO IOBJICUET
BHEJIPEHUE HOBBIX HOPM U U3MEHEHHE U IOPAOOTKY Y>KE CYIIECTBYIOIIUX MPABUIL.

W3 BhITIIECKAa3aHHOTO MOYKHO CJI€NIaTh BBIBOJI, YTO Ha (DOHE MOJOKUTEIBHBIX
CIBHUTOB HABCTPEUYY 'YMAHU3ALWH B JEHUCTBYIOIIEM YTOJIOBHO-UCIIOJHUTEILHOM H
IpaXXJaHCKO-TIPAaBOBOM 3aKOHOAATENbCTBE PP CyIIECTBYIOT HENOYETHI, KOTOPBIE
HEOOXOJIMMO pelllaTh B IEPBYIO OYEpellb, CTaBiA B MPUOPUTET PEaTU3ALMIO
ryMaHHU3Ma B IPABE, COBEPIIEHCTBOBATh MEXAHU3MbI €TI0 PA3BUTHSL.

[IpakTUueckoe MpUMEHEHHE MpaB U TapaHTHN YeloBEKa JOKHO OBITh
HEOTPBIBHO OT COBEPIICHCTBOBAHHUS TMOHATHUS TyMaHM3Ma B POCCHMCKOM
3aKOHOJIATEIBCTBE, a JJI ATOr0 HEOOXOJIMMO YYECTh HECKOJIBKO 3HAYUMBIX II1aroB
pPa3BUTHUSL:

1) 3akpenuth C pa3BEpHYTHIM OMNpPEACICHUEM TOHITHE MPABOBOTO
ryMaHHM3Ma B KaXJ0M OTPacCiu IpaBa POCCUUCKOI0 3aKOHOAATEIbCTBA.

2) B rpaxaaHCKOM 3aKOHOJATENbCTBE IIUPOKO HCIOIb30BaTh HOPMBI
JUYHOCTHBIX HEMMYIIECTBEHHBIX OTHOILICHWHN Tpa)KJaH, ONpPEIENICHHbIE B CT. 2
I'paxnanckoro koxekca P®. JlaTp MM TVIaBHBIM NOPUOPUTET B TI'PAXKIAHCKO-
MPaBOBOM PETyJIMPOBAHUM, YTO HEMPEMEHHO HW3MEHHUTH MApPAJUIrMy IMpaBa HU
nmoBjedyeT 3a CcoOOM yCHUJIEHME HPABCTBEHHBIX OCHOB B  HOPMATHBHOU
JIOKYMEHTALINH.

3) Cratyc omOyacmeHa B Poccuu B 11€710M M KOHKPETHO B CYOBEKTaX HaIlIeH
CTpaHbl TpeOyeT KOPPEKTUPOBKM B YACTH 3HAUMUTEIBHOTO YKPEIUICHUS W

paciidpeHusi TMOJHOMOYMH, NPUOOpPETEHHS HE3aBUCUMOCTH U BO3MOXKHOCTEH



co3faBaTh U PePOPMUPOBATH IOCYJAPCTBEHHYIO CHCTEMY 3alIUThl YETOBEYECKUX
npas.

4)  JlonmoJHWTH  YrOJOBHOE  3aKOHOJATENbCTBO  TaKMM  COCTaBOM
MPECTYIJICHUS, KAaK «IBbITKa», OPUEHTHPYSICh Ha MPU3HAKK MPaBOHAPYLICHUH,
onucaHHble B CT. 2 «KOHBEHIIMM MpPOTUB TMBITOK W JPYIHMX JKECTOKHX,
OecueOBEYHBIX WM YHUKAIOMIUX TOCTOMHCTBO BHUJOB OOpAICHUS U HaKa3aHUsD»
(meiictByeT B pegakmuu ot 10.12.1984 1).

5) Ilyrem patudukanuu BHEIPUTh B POCCHIICKOE 3aKOHOJATEIbCTBO
peanu3oBaHHble HOpMBI B «EBpoIelckoil KOHBEHIIMM O BO3MELIEHUU Yyiepoa
JKEPTBAM HACWJIBCTBEHHBIX IPECTYIUICHUI» II0 BOIPOCY OIPEIEICHHUE CTaTyca
XKEPTB MBITOK M JIIOJIEH, MOJBEPIrIIMMCS YHU3UTEIbHBIM I YeJIOBEYECKOIrO
JIOCTOMHCTBA U JKECTOKMM BUJaM OOpalleHU ¢ HUMH, YTO MO3BOJIUT 3aLIUTUTH
IpaBa NOTEPIEBIINX B 3THX MPECTYIICHUSX.

6) AxTyanbHyr0 1mpoOjieMy O  pPacOpOCTPAHEHHH  [OBCEMECTHO
IPUHYIUTEIBHBIX MEP, CO3JaHHBIX B KaueCTBE AJIMHUHHMCTPATUBHOIO IPECECUYEHUS,
BO3MOXKHO PpELINTh 4Yepe3 KOAU(UKAIMI0 3aKOHOB O Mepax CHEUUaIbHOro
aMUHUCTPATUBHOTO IPECEUYEHHsI. JTO TAPAHTUPYET E€AMHYIO COTJIACOBAaHHOCTH
IIPU MPABOBOM PETYIMPOBAHUU JAHHBIX BOIIPOCOB.

7) Co3naTh NMpaBOBbIE TapaHTHM HA KOMIICHCALMIO >KEPTBAM JKECTOKOIO
oOpallleHus] U MPOYEro YHUKAIOIIEro JOCTOMHCTBA HACHJIMS HAJl JIMYHOCTHIO B
pa3zMepe, MpsIMO MPONOPLUUOHAIBHOM MPUYMHEHHOMY yIepOy. 3aKOHOAATEIbHO
3aKpeNUTh UX HOPMATUBHBIMH aKTaMHU.

8) AKTHBHas aruTanus OOIIECTBEHHOCTH IO BOMPOCY HEIOMYIICHUS
NpaBOHAPYUIECHUH, YHW)XAIOUUX YEeCTh MU JOCTOMHCTBO ueioBeka. Illupokas
orjacka MmpoOJeMBbI B CPEJCTBAX MAaCCOBOM MH(OPMAIIUH.

9) TpeOyeTcsi pacCMOTPETh BO3MOXXHOCTh CO3/IaHUSI CHEIUATIBLHBIX KYPCOB
JUTsl TpO(PECCUOHANIBHOM MOATOTOBKM COTPYIHUKOB IO BOMPOCAM IpaB YeJIOBEKa B
YUPEXKACHUAX, BEAYIIINX YTOJIOBHO-UCIIPABUTEIBHYIO AECSITEIBHOCTb.

10) IlpousBectn KOppeKTUPOBKY cT. 58 VYrojoBHoro kojaekca P®D Ha

npeaMCeT 3alpcTa HAXOXICHHUSA B O,[[HOfI KOJIOHHUU-TIOCCJICHUA OCYKIACHHBIX,



IPEICTaBISIIOIIMX PAa3sHYH Yrpo3dy ais oomectBa. TpeOyercss BBOJ CTpPOroro
3alpeTa Ha NEPEBOJ] 3aKJIIOUEHHBIX B KOJIOHUHU-TIOCEIEHHUS U3 HCIPaBUTENbHBIX
YUPEXKACHUH OOLIEro M CTPOroro peXMMOB. OTO IMO3BOJUTh IPAKTUYECKU
pean30BaTh MPUHLMII T'YMAaHU3AlMK UCIIOJHEHUS! HaKa3aHUs B WHIUBUAYaJIbHOM
HOPSIZIKE.

11) Cnenyet 00s13aTh cyAbl Ipy U30paHUK MEp HaKa3aHUs JJIs OCYKIACHHOTO
auia 6paTh BO BHUMaHHUE CTENEHb BBIPAXKEHHOCTH O0CTOSATENBCTB MPECTYIIEHUS U
€ro PacKphITHs, T.€. YUUTBIBaTh, KaK TSDKKOE JAesHUE YOMICTBO HECKOJIBKUX
4eJIOBEK, MOMOILb B PACKPBITUH JIENIa KaK CMATJarolee 00CTOSTENbCTBO U ApyTUe
(akTOpbl MPECTYIICHUS], BIUAOLIME Ha cyaeOHoe pemieHue. [lo qanHoMy Borpocy
HOpPMBI B 4. 3 CcT. 61 u 4. 2 ct. 63 YronoBHoro kojaekca P® cienyer 4ONOJIHUTH
YTOYHEHUEM, 4YTO CYJ HMEET MpPaBO YUYUTHIBATh CTENEHb BBIPAXKECHHOCTH
KOHKPETHOTO OOCTOSITENIbCTBA MPECTYIUICHUS WM €r0 PACKPBITUSA NpU U30paHuu
Mepbl HaKa3aHHUs.

BelmenepeuncieHHple  BapUaHThl, KOTOPBIE MCIOJB3YKOTCS B IIPAKTUKE
npaBa, MOATBEPKIAIOT TOT (PAKT, YTO B POCCHIICKOM 3aKOHOJATEIbCTBE MMEIOT
MECTO JBa COBEPIICHHO pa3HbIX mpouecca. K HUM OTHOcHTCS mpouecc
ryMaHM3alluu [paBa, KOTOPbI oOecreunBaeT 3allUTy MpaB U CBOOOJ KaxKIOro
OTJIEJILHOTO YeJIOBEKa B OOIIECTBE, a TAKXKe MPOIECC AETyMaHU3alMi, 3aMETHbIN
npu yriayOJeHHOM U3yY€HHH HOPMAaTHUBHO-TIPABOBBIX aKTOB PA3IMUHBIX Pa3/IeiioB
POCCHIICKOTO MpaBa, T.€. 3TO MPOIECC, HAPYIIAIOIINNA TpaBa U CBOOOIY YETIOBEKA.
[ToaTomMy soruyHasi ¥ METOAWYHASI TYMaHU3allUs 3aKOHOMPOEKTOB CIIOCOOCTBYET
YIYYIICHUK) HPAaBCTBEHHBIX KOMIIOHEHTOB, B CBOK O4YEpPEIb IPOLECCHI
JeryMaHU3aluu  MPEJCTaBISIOT  3aKOHOMPOEKThl  Iepes; OOIIeCTBOM  Kak
HEIYMaHHBIE U CO3AI0T CMYTY U HAPSDKEHHOE COCTOSIHUE B COLIUYME.

Pelienne naHHOTO BOIpOCa U pa3BUTHE CUCTEMBI MpaBa B HACTOSALIEE BpEMs
3aKJII0YAeTCsl B CO3JAaHUM TOCYAApCTBEHHOW TEOPHUH «COBPEMEHHOTO IMPAaBOBOTO
rymanu3May. COINIaCHO JaHHOM TEOpHH YEJIOBEK pPAaCCMATPUBAETCA HE TOJIBKO B
pazpe3e cyObeKTa NpPaBOBBIX B3aUMOOTHOIICHUH, HO W B KauyeCTBE OTACIHHOU

WHIUBUIYyIBHOW  JIMYHOCTH.  YelmoBeK  JOMKEH  (PYHKIMOHHpPOBATH B



TPOMCTBEHHOM IIEJIOCTHOCTH, MOJpa3yMeBarolias OObeIUHEHHE Tela, IyId U
nyxa. YenoBek — CyIecTBO OMOCOIMOIYXOBHOE.

BHenpeHue  rocymapCTBEHHO  TEOPUM  «COBPEMEHHOI'O  IPABOBOTO
ryMaHu3Ma» B CTPYKTypy TMpaBa JOJDKHO COINPOBOXKAATbCS BBEICHHEM B
OOIIECTBEHHYIO  cepy  ACATENbHOCTH, TOCYJapCTBEHHYI0O U  MPABOBYIO
COOTBETCTBYIOIIMX IOJIOKHUTENBHBIX IEPEMEH. B MpaBoBOM CTPYKType KOHLIETILIMH
MIPAaBOBOIO TyMaHW3Ma JOJDKHBI CTPOUTCS Kak I[IO3TallHOE HW3MEHEHUE
3aBUCUMOCTH OIPEHEICHU «IpaBo» M «4enoBek». KoHeyHoe 3HaueHuu
KOHILIETIIMU 3aKJII0YaeTCs B «OYEJIOBEUMBAHUW» IpPaBa, B IOCTPOCHUU TaKOU
IIPABOBOM CTPYKTYpbl, B KOTOPOH OBl OCHOBOHM SIBJISUIMCH YEJIOBEK CO CBOMMH
npaBamu U cBoOonoi.%® IlpaBa m cBOGOmA delnOBEKa, a TAKKE CAM YEIOBEK
SBIIIOTCA  KJIIOUEBBIM 3BEHOM B TOCYAApCTBEHHBIX pedopmax, IPaBOBbIX,
pedopmax TPaBOBOM CTPYKTYpbl, MPAaBOBOIO YHOPSAJOYMBAHUSA, oOOnacrel u
MCTOYHUKOB MPaBa, a TAK)KE IOPUIUYECKUX MPOLECCOB B OOLIEM.

[IpenycmatpuBaeMasi Teopuss B MEPBOCTEIEHHOM IMOPSAJIKE JOJIKHA OBITh
HalpaBjeHa Ha pedopMbl IPABOTBOPUYECKON CHCTEMBI, OCHOBBIBAACH MPU 3TOM Ha
YeJI0OBEUYECKHE NMPUHIUMBI U EHHOCTH, TAKUM 00pa3oM BBIPA3UTh B TEOPUU POJIb
YeJIOBEeKa KaK OCHOBY CBSI3M M MPUHSATH €r0 KaK HAWMBBICUIYIO CHILY, HallpaBUTh
PaBOTBOPYECTBO HA TYMaHHYIO, TYXOBHYI0, HDAaBCTBEHHYIO CTOPOHY.

Jna peanuzauuu  pepopM NPaBOTBOPUYECKOM CTPYKTYpbl HEOOXOIMMO
MO3TAIMHO PEIAKTUPOBATH €€ UICHHBIN CMBICT, IPUHLIUIIBI U YPOBHHU.

VkazanHas pedopma mojapazymMeBaeT B IMEPBOCTENICHHOM 3HAUY€HUU
U3MEHEHHE TPEUMYILECTB B JEATEIBHOCTH CYOBEKTOB IPaBOTBOPUYECTBA.
PedopMupoBaHue NpUHLMIOB MPEANOJAraeT B UX U3MEHEHHUH, OCHOBBIBASICh Ha
0a3e TyMaHM3aIMU CHCTeMbI TpaBa. [losTomMy OTHpaBHOW TOYKON HEOOXOIUMO
CUMTATh NPUHLIMUN PEePOPMUPOBAHUS 3aBUCHUMOCTU OIPEACICHUN «IpaBo» M
«UEJIOBEK», MPUHLIUI T'yMaHU3alluy TPaBOTBOPYECTBA.

Opranuzanusi MHTEPBBIO, T'OJOCOBAHUNW M pedepeHAyMOB IMpenCTaBIsSET

co0oi1 mposiBieHue (HopMbl HE3aBUCUMOCTH HApOJla U MHTEIIEKTYalbHO-IPaBOBOM

8 Tlepesanos B JI. Teopus rocynapcTsa u npasa: YueOHuk. - M.: Briciee o6pasosanue, 2017, c. 126



HE3aBUCUMOCTH OTJAENbHBIX JIOACH. OTU MEpOoNpusiTUs HEOOXOIUMBI ISt
rYMaHHM3aIlM1 IPOLIECCOB MTPaBOTBOPUYECTBA.

Crnenyer oOpaTuTh BHUMAHHE HA TO, YTO BMECTE C BBINICTICPECUNCICHHBIMU
YPOBHSIMH TIPABOTBOPYECKOTO MPOLIECCA, BAKHYIO POJIb UTPAET CTETIEHb MPABOBOIO
WHTEJUICKTAa  CYOBEKTa  MPABOTBOPYECTBA, €0  HMHTEIUIEKTYyaJbHO-TIPABON
HE3aBUCUMOCTH M CBOOO/Ia CO3HATEIHHOTO WHTEPECA. DTO SBISACTCS IIEHTPATBHBIM
00CTOSITEILCTBOM, MOCKOJIBKY OTCYTCTBYIOT BapUAHTHI pa3BUTHS
MIPaBOTBOPYECTBA, UMEIOIIETO HAMPABIICHUE B CTOPOHY MPU3HAHUS MPaB U CBOOOT
Hapoja, 6e3 Mpe/ICTaBIeHUs CaMUM HApOJOM CBOUX MPaB.

JlesiTenbHOCTh CYyOBEKTOB MPAaBOTBOpPUECTBA JOJKHA OBITH OOpallieHa Ha
MPUJIaHAE JKETAaHWSIM H CO3HATEIbHBIM HMHTEpECaM YEIIOBEUECKHX CBOMCTB
OTIPEJICTICHHOTO0 WHAMBHUAA B Mepe MpaBa OOJBIION CTENEHH HEOCSI3aeMOCTH,
HOpME-TIPUHITUIIE, Ha pedopMUpOBaHWE CBOOOILI  YEJOBEKA B  IIEJh
YaCTHOMPABOBOTO WM  IyOJWYHO-TIPABOBOTO  cojaepkaHms. JlesTeIbHOCTD
CyOBEKTOB IMPaBOTBOPUYECTBA ONpelaesieHa NpUYUHAMH (OPMUPOBAHUS TIpaBa,
KOTOpPBIE PEATM3YIOT OOIIEHPHHITHIC YEJIOBEUYCCKUE IIEHHOCTH U TIPaBOBBIC
WHTEpEChl MHJIMBHJIa KaK OCHOBBI TIpaBa U MpPaBOBOMl CTpYKTyphl. [losTomy 3Ty
JEATEeTLHOCTh UMEET CMBICH TICPEHANPABUTh HA WHIUBU/IA U OOIIHE YSTOBEUCCKIEC
nieHHocTu. %

[ToTpeOHOCTH TIpUAAHUS YEIOBEUECKMX CBOWCTB U pedopMupoBaHHE
MIEPBOCTETICHHBIX XapaKTEPUCTHK IPABOTBOPUYECTBA CO CTPYKTYpoOOpasyromen
OCHOBOI CHCTEMBI MpaBa — YeJIOBEKOM yKasbIBaeT cT. 2 Koncruryuuun PO. B Hel
MPUBEACHO YTBepxKAeHUE: «YemoBek, ero mpaBa W CBOOOJBI SIBIISIOTCS BBICIIEH
neHHocTeio. [lpu3Hanue, coONMOeHNEe W 3aluTa MpaB U CBOOOJ YETIOBEKa U
IpaKIaHuHA - 00SA3aHHOCTH rocyaapcTsay.

dopMupoBaHUE 3aKOHOMPOCKTOB — 3TO OJAWH MX OCHOBHBIX M ITOIYJISIPHBIX

BUJIOB TMpaBoTBOpuecTBa. JIr0OOW 3aKOHOMPOEKT JOJKEH OTpakaTh oOIue

8 TTonomapenko E.B. Jlunamuka pa3sButus Hayku Teopuu npasa // ITpaso u o6paszosanue. 2014. Ne 8, ¢. 56

% Koncrutyuus Poccuiickoit Menepanuu [caifT] : NPUHATA BCEHAPOHBIM rofocoanue 12 nexabps 1993 ropa.: (¢
y4eTOoM TOMNpPaBOK, BHECEHHBIX 3akoHaMu Poccuiickoit @eneparmm o mompaBkax kK Koucrurynmm Poccuiickoit
®eneparun ot 30.12.2008 N 6-DK3, ot 30.12.2008 N 7-®K3, ot 05.02.2014 N 2-®K3, ot 21.07.2014 N 11-DK3,
ot 30 nexabpst 2008 Ne 6-DK3 u Ne 8 — K3, ot 13 urosst 2020 Ne 194-D3) // CIIC «KOHCYNBTaHT ILTIOCY



YeJIOBEUECKHE IIEHHOCTU U 3aKOHHbIE MOTPEOHOCTH MHIUBHU/IA KaK OCHOBBI IIpaBa u
CUCTEMBI MpaBa. TakuMm o0pa3oM, AESITeIbHOCTh CYOBEKTOB MPABOTBOPYECTBA
JoJKHA OBITh OpHUEHTHpPOBaHA Ha (HOPMHUPOBAHHME MOJEIBHBIX 3aKOHOIPOEKTOB.
OTH 3aKOHOIPOEKTHI JOJKHBI BBICTYNATh B POJIA COBETOB MU MPEAOCTABIATH
HOPMATUBHYIO 0a3y B YNOPSIOYMBAHUM OOIIECTBEHHBIX OTHOIICHUH W 0OIIMe
NOJIXOAbl  TpPHU  TOCTPOCHHHM  3aKOHOB  CyOBEKTaMH  IMPaBOTBOPYECTBA,
HaxOJSIIUMUCS Ha YPOBHE HUKE.

B yka3zaHHBIX 3aKOHAaX JIOJDKHBI IO3TAlHO BHEAPATHCS AYXOBHO-
HpaBCTBEHHbIE OJjlara U O0OIME YelOBeYeCKHe TpaAuluu. B 3aKOHBI J1OJKHBI
BXOJWTh HOpPMa IpaBa C YJIYYIICHHBIMHA IIapaMETPaMH, pacHpoCTpPaHATbh U
yCWJIMBaTh TIpaBa M CBOOOJBI YEJIOBEKa, YTOYHATH HOPMBI O TMpaBax u
005A3aHHOCTAX MHAUBU/A B 3aKOHOMPOEKTax 06 ux rapantuu.’:

['ymMaHu3anusi NOpaBOTBOpPYECTBA JIa€T BO3MOXHOCTh YYHUTHIBATH B
HEOCS13a€MOM CMBICJIE BCE KIIFOUEBBIE IEPBOMCTOYHHUKY IIpaBa, (GOPMUPYIOIIHUECS B
UTOre IMpaBo — 00pa3oBaTENbHOrO Mmporecca. lIpoucxoxaeHuemM mnpaBa MOTYT
BBICTYNATh MPaBOBBIE TEKCTHI, KOTOPHIE MOIYYUIH OOIIECTBEHHO-TIOJIMTHYECKOE
OpU3HaHWE U CcTalnu OJjarojaps HTOMY BaXKHEMIIMMU C TOYKH 3pEHUS
IOPUCIIPYJICHLIMYA TIpaBUJaMU TOBEACHUS OOUIECTBEHHOTO W HWHAMBUAYAJIBHOTO
cvpicna.®?  Takum  00pa3oM  TEKCTaMHM  @paBa  HEOOXOAMMO  CUHTATh
UHIMBHUyalIbHbIE M OOIIECTBEHHbIE JIOTOBOPHI, B COJIEP)KAHUU KOTOPBIX
CyOBEKTHBHBIEC MPaBA U O0S3aHHOCTU C IOPUIUYECKON TOUKHU 3PEHUSI YUaCTHUKOB
CTOPOH.

I'ocynapcTBeHHass T€OpHUsl «COBPEMEHHBIN NMPABOBOW I'yMaHHW3M» BKJIIOYAET
HECKOJIBKO OPUEHTHUPOB CBOEro Co3faHusA. Bo-mepBbIX, B COCTaB 3aKOHOIIPOEKTOB
JOJDKHBl  BXOJUTHb HOPMBI-IIPUHLUIIBI, HOPMBI OLIEHKH, OTKPBITBIE HOPMBI,
HOpPMATHBHbIE ~ CYMMHUpPOBAaHMSI ~ HAWBBICHIEH  CTeNeHW  abCTPAaKTHOCTH,
MOJIOKATENIBHBIE  YCTAHOBKH. BO-BTOPBIX, OCHOBONOJIATAIOIINE  ITPUHLIHIIBI

3daKOHOIIPOCKTOB CJICAYCT PaA3JI0OKHUTh B JICTUTUMHBIX, HOPUIHYCCKH BaKHbIX

1 Copoxun B.B. Obuiee yueHue o mpaBoBoOii CHCTEME NepexoaHoro nepuoga: Monorpadus. M.:FOpaiit, 2016, c.
169-175
%2 Tlepesanos B JI. Teopus rocyaapctsa u npasa: YueOnuk. - M.: Briciuee o6pasosanue, 2017, c. 105-107



TEKCTaX MpaBa, KOTOpbIE BKJIOYAIOT B ceOs mnpaBuna oOpa3a AelcTBUM
OOIIIECTBEHHOTO WJIM WHIUBUAYaJIbHOI'O 3HAYEHMsI, ONPEACIAIOIUXCS OOLIMMU
IPAaBOBBIMU LEHHOCTAMHM, TPAAULIMUAMH UM MEXAYHApPOAHBIMU 00OpasliaMud B
ToJIpasestax npas u cBo0oa uHauBKaa. >

B xone mpaBomno3HaHus NPEeAMETOB IPOUCXOAUT AETAJIbHOE HCCIEN0BAHUE
CBOMCTB, XapaKTEPUCTUK U OINPEIEIEHU IIPaBa, OJET MPOLECC CTPYKTYPUPOBAHMS
KOMITOHEHTOB IIpaBa B OJJHOPOAHYIO LIEJIOCTHOCTb.

Cnenyer OTMETHTb, 4YTO TOCYJApCTBEHHAs KOHLEIMLHS «COBPEMEHHOIO
IPAaBOBOIO TyMaHW3Ma» JOJDKHA IPEYMHOXHUTh M J00aBUTh  HOBBIMHU
COCTaBIIIOIIMMU  Teopuro  1mpaBa. [IpaBoBoe  um3ydeHHMe  IpeANoJiaraet
pedopMHpOBaHNE MPABOBbIX JAHHBIX W CBEICHUN, 33JyMOK M MPEIJIOKECHUM,
OTPAXXEHUE ITUX NPEIJIOKEHUHN B IPABOCO3ZHAHUN OTACIIBHBIX JIIOJIEH.

['ocyaapcTBeHHasi KOHLETIIHSI «COBPEMEHHBIN MPAaBOBOM I'yMaHU3M» Oyner
UIPpaTh BAXXKHYKD pPOJIb B COBEPUICHCTBOBAHWM IOPUJINYECKOM IPAKTHUKH,
YIY4LIEHUs] 3aKOHOJATENbCTBA, aKTYaJlbHOI'O HAa CETOJAHAIIHHUNM JI€Hb, U BEPHOTO
00BsCHEHHS 3aKOHOB. OJHAKO Mpex/e CyAcOHbIE U aJMUHUCTPATUBHBIE aKThl HE
IIPUMEHSUIM BBIJEPKKA W3 HAIMCAaHHBIX TPYIOB Y4YEHBIX-FOpUCTOB. Mmeercsa B
BUJly, YTO MUMEET MECTO OBbITh HEraTHUBHBIM MOCIEACTBUSAM IOJIHOTO KOHTPOJIS
roCyJJapCTBEHHOM CUCTEMBI. JKU3HEHHBIN ONBIT CTPAH MUpPa AAET NPEACTABICHUE O
pocTe BIMSIHMS U BeyIIeH posid B MpaBooOpa30BaHUU MPABOBOM KOHLIEMIUU KaK
YaCTHOI'O KOMITOHEHTA.

IIpaBoBO€ oOBJIaJicHHE B IPABOCO3HAHMM HHIMBHUIA NPU3BAHO CO3/1aBaTh
AKTYaJIbHYIO  KOHLEILMIO, Ha3HAYUTh CTAHAAPTHl  IPABOTBOPYECKOIO U
IIPABOIIPUMEHUTENBHOTO Y4YacTUsl. 3HAYMMOCTh TOCYAApPCTBEHHOW KOHILIETIIUU
OTIpe/eNsieTCs] HaJIU4YUeM ciadblXx MecT B mpaBe. B Tom uwmcie, xorjga mpaso,
KOTOPO€ JOJDKHO YIOPSAOYUTh HEKOTOPBIE B3aWMOCBSI3M, HAXOAMUTCS B ITPOLECCE
pa3BUTHS, WM, KOIJa HE NPUCYTCTBYIOT HEKOTOPbIE  HYXKHBIE IS

KUBHCACATCIIBHOCTU HHCTUTYThI U HOPMBI HpaBa.94

% TTonomapenko E.B. Jlunamuka pa3sutus Hayku Teopuu npasa / IIpaso u o6pasosanue. 2014, c. 57
% Murroxos M. TIpo6ieMa peanusalyy 1eMOKpaTHIeCKoro notennuana Koncruryuuu Poccuiickoit ®enepaunn //
IIpoGessl B poccuiickoit KoHcTHTYyIMM 1 BO3MOXHOCTH €€ coBepLIeHCTBOBaHU. - M., 2018, c. 49



Wrak, crnexyer BbIBOJ, 4YTO POJb TIOCYJAapCTBEHHOM  KOHIECNIUU
«COBPEMEHHOI'O IMPAaBOBOTO TyMAaHM3Ma» JAOJDKHA OBbITh IPEACTABIEHA TaKUM
o0pa3oM, 4YTOOBI CYIIECTBOBaJla BO3MOXKHOCTH C(OPMHUPOBATH OMNpEACICHUS |
KOHCTUTYLIMM UL TIOJIb30BaHUS FOPUCTAMU-TIPAKTHKAMH, 3aKOHOTBOPYECKHMHU
OpraHaMy U Tp. YKa3zaHHas KOHIEHIMS MOXKET MOCTPOUTH CIOCOOBI U MPHEMBI
Ha3HAYCHUs, OOBACHEHHMS M BOIUIOIIEHHWA B U3Hb HOPM aKTyaJIbHOI'O Ha
CETOJHALIHUI MOMEHT BPEMEHH 3aKOHOAATEIbCTBA.

Takum 00pa3oM, Ha CEroAHs CYLIECTBYET SiBHas MOTPEOHOCTh B Pa3BUTHH
MeXaHHW3Ma BHEJIPEHUs MOHATHUsS ryMaHu3ma B Poccum 3a cuer (opMupOBaHUsA
METOJI0JIOTUYECKOM  0a3bl  KOHCTUTYLMOHHBIX, TIPaXJAaHCKUX, YTOJIOBHBIX
3aKOHOIPOEKTOB, KOHIIENTYaJbHbIE M 3aKOHOJATEIbHBIE APTYMEHTHI KOTOPBIX
JOJDKHBI OBITh 3aKpEIUIEHbl B BHUJIE TOCYJapCTBEHHOM TEOPHH «COBPEMEHHOIO
IPaBOBOT'0 TYMaHU3May.

B Poccuu y mnpaBoBoil ryMaHW3M KOHCTUTYIMOHHasi 0a3a. Ha ocHoBanuu
ATOr0 MPEJCTABISAETCS 3aKOHOMEPHOCTh IPU YIOPSJIOUYMBAHUU OOIIECTBEHHBIX
B3aMMOCBSI3€M, B TO K€ BPEMs B 3THX CBA3SIX JIMYHOCTh MPEACTABISIET COOOM HMX
cyobext.  IlpencraBneHHble  cBeieHuMs ~— KacaroTcss  cdep  MPaBOBOTO
yHOOpSAJOYMBAHUS, B KOTOPBIX HOPMBI KOHCTUTYIMM B 3aKOHOJATEIbCTBE
NPUMEHSIOT OIpPEACNICHHbIE OPUANYECKUE MEXaHU3Mbl BOIUIOLIEHUS B JKU3HBb
UJEOJIOTUH ITPABOBOTO TYMaHH3Ma.

B Poccum ynydmieHwe  KayecTBa  IIPABOBOM  CTPYKTYpPbI  JOJDKHO
COOTBETCTBOBATh XapaKTEPHOMY CBOMCTBY IMPaBOBOIO T'yMaHHW3Ma. JTO 3HAYMT,
YTO Ka4yeCTBO TOJIKOBAHUS HOM IIpaBa IPEAIoaraeT WCKIIOYEHHE MPOU3BOJA U
HACWJIMS, a TaKXKE€ MX Y3aKOHEHHE, 3aHECEHHWE B HOPMATHUBHO-TIPABOBBIE aKThI U
UCIIOJIb30BAHUE JUISl PELIEHUS COLMAIbHBIX Ppa3HOIVIACMM W  BHYTPEHHHUX
roCyapCTBEHHBIX MPOOIIEM.

Cnenyer moHMMaTh, 4YTO MECTO IMpaBa B OOIIECTBEHHOM KU3HU
MOJIpa3yMeBaeT B LEISIX COXPAHEHMsI IMPABOBOTO MOPSAIKA CTAOMIN3ALMI0 BEUYHBIX
IOPUIMYECKUX LIEHHOCTEH, MaKCHUMallbHO€ NOTpeOJIeHHEe BCeX COepeKeHud u

JOCTHXKEHUU FOPUAWYECKON KYJIBTYpPbl W CPEICTB IOPUCIHPYACHLUHUH, KOTOPBIE



CIOCOOCTBYIOT BOIUIOIICHHUIO B JKM3Hb IPABOBBIX MJICAJIOB U Tpaauuuil. Takum
0o0pa3oM COBEPIIEHHO OYEBHHA YCTOMYHMBOCTh T'YMAHUCTHYECKHX HCAJIOB U
LHEHHOCTEH IOPUANYECKUX TIOJOKEHUA W MEXAHU3MOB B  MPAKTHYECKOU
nesTebHoCTH. %

B xonme moctpoeHusi mpaBoBoro rymanusma B Poccum HaOmrogaercs poct
BIUSHUAS HOPM MEXIYHApPOJHOTO TIpaBa, KOTOPOE OTIMYACTCS OCOOCHHBIMHU
I'YMaHUCTUYECKMUMHU I1IEHHOCTAMHM TIpaB MHAWBUAA. Takodl XoJ pa3BUTHUA

ONpCACIIACTCA IIOCIICAOBATCIBHBIM COBCPUHICHCTBOBAHUCM COBPCMCHHOI'O IIpaBa,

Ha4daJo d)OpMI/IpOBaHI/IH KOTOPOTO ABJIACTCA HAYAJIOM IIPABOI'0 'YMaHHU3Ma.

% Mycaes M.A. TIpaBoBoii rymManusm kak ropuandeckuii penomen, 2010, c. 4



3AKJIKOYEHUE

['ymanuzaiusi oOIIECTBEHHOM >KM3HM HMMEET OYEHb Ba)XHOE 3HAYCHUE B
MpaBOBOM NpOOJEeMaTUKE M UIPaeT TJIABHYIO POJb B Pa3BUTUU OOIIECTBa B
Poccun. «IIpaBoBoM  ryMaHm3sM, B  YaCTHOCTH,  MNPEAONPEAECHACTCA
KOHCTUTYIIMOHHBIMH TIOJIOXKEHUSIMU O TOM, YTO YEJIOBEK, €ro MmpaBa U CBOOOJbI
ABIISIIOTCA BBICHIEH M HEOCIIOPUMON IIeHHOCThIO».?® B HacTosimiee Bpems MOJ
TEPMUHOM «IPABOBOM T'YMaHW3M» IOHUMAIOTCS MPABOBBIE TapaHTUHU, KOTOPHIC
MIPEJICTABIISIOT YEJIOBEKA, KaK BBICIIYIO [IEHHOCTh, U HAICHSIONIME €ro MpaBaMUu U
CBOOOaMH C TPEIOCTaBICHUEM BCEX HEOOXOJMMBIX YCIIOBHH I Pa3BUTHUS €O
JUYHOCTHOM M COLIMATIbHOM KU3HEAEATEIBHOCTH.

[TosiBIEeHHE B MUpE caMOM CYILIHOCTH MPaBOBOTO T'yMaHM3Ma IPEXKIE BCETO
CBSI3bIBAIOT C AaKTUBHBIM BIUSHHEM OOIlECTBA HA 3aKOHOTBOPUECKYIO U
MPaBOIIPUMEHUTENIBHYIO pabOTy, a TOUHEE, C €ro COLUUAIBHOW MOTPEOHOCTHIO B
CO3JIJaHUM HEOOXOIUMBIX OOIECTBEHHBIX HHCTUTYTOB, KOTOPHIE CMOTYT 3aIl[UTUTh
€CTECTBEHHBIC MpaBa YEJIOBEKAa U 0OECIEUUTh YCIOBUS ISl €ro caMopeann3aluu.
NmenHo oOmiecTBeHHas MOTPEOHOCTh B MHCTUTYTaX COLMAJIBHBIX OTHOIICHUH B
UTOTe U MpUBesa K POPMUPOBAHUIO CAMOTO TIOHATHUS MPABOTO I'yMaHU3Ma.

JlaHHOEe HWcclieIoBaHWE HANpaBJIE€HO HA WM3YUYECHHE PA3IUYHBIX MOJXO0JI0B K
MMOHMMAaHMIO MPABOBOTO T'ymMaHu3Ma. B pe3ynbTaTe aHanuz3a ObLIO BBISBICHO, YTO
ryMaHu3M, Kacarouuics o0JacTu OOIIECTBEHHBIX OTHOIICHHWM, HWMEeT JBa
OCHOBOIIOJIAraloIIMX TUIA KaTErOpHil: TOCYIapCTBEHHO-TIPABOBasi 1 HPAaBCTBEHHO-
npaBoBasi C(ephl.

I'ymanu3m 3akmouaer B cebe  psj  CeUU(PUUYECKUX OCOOEHHOCTEH,
CBSI3aHHBIX C HPABCTBCHHBIMH, COLMAIBHBIMHM, (HHIOCO(OCKUMHU U IPABOBBIMHU
MPEACTAaBICHUSIMU WHAUBUIYyMa KaK HEOTHEMJIEMOTO CYOBhEeKTa OOIIECTBEHHBIX

OTHOIIICHUH.

% Kamkuna E.B. TyMaHu3M Kak NPMHIMII IOPUIMYECKON OTBETCTBEHHOCTH 110 POCCHHCKOMY 3aKOHOJATENHCTBY
/Mock. FOpun. Un-t MBI — Mockga, 2003, c. 3



Peanuzanuss  ryMaHMCTMYECKOTO  MOAXOJa B MpaBOBOM  cdepe
KU3ZHENIEATEIIbHOCTH 3aKJII04aeTcsi B (OPMHUPOBAHUU ONPEJEICHHBIX HOPM U
CTPYKTYp,  CIOCOOCTBYIOIIMX  PETYJUPOBAHUIO  MPABOBBIX  COLUAIBHBIX
OTHOUIIEHUH, Oa3upyschb Ha MPUHIUNAX MPUHATAS EIUHBIX IS BCeX
0O0IIeYeIOBEYECKUX HPAaBCTBEHHBIX IIeHHOCTEH. Hanmnune rymann3ma u ero ujuei B
[PaB€ C YETKUM OTHECEHHEM T'YMAHUCTHYECKHX LEHHOCTEH B IMEPBOOYEPEIHYIO
KOHILIETILIUIO SIBJISIETCS OCHOBOM JUIsi (DOPMHPOBAHUS TPABOBBIX CHUCTEM BO BCEM
COBPEMEHHOM MUDE.

[IpaBoOBOI TYMaHU3M UMEET CIIETYIOUTUE BaKHbIE (PYHKIUU:

1. OyHKIUA COLUAIBHOM OpraHu3aluu, oOecrieunBaroIas
CTAOMJIBHOCTh Ha OCHOBAHUM HPABCTBEHHBIX, MPABOBBIX U MOJUTUYECKUX HOPM B
00JIaCTH COIMATBHBIX OTHOIICHUM C YYETOM MHTEPECOB KaK OJHOM JMYHOCTH, TaK
1 BCEX CIIOEB IPAXKIAHCKOIO HACEICHUS,

2. OyHKIMS COUHAIBHOW PETYJLHMM, HANpPAMYI BO3JICHCTBYIOIIAs Ha
caMy YeJOBEYECKYIO0 JUYHOCTb, OT AKTMBHOCTH M JIOOPOCOBECTHOCTH KOTOPOM
3aBUCUT (DYHKIMOHUPOBAHHE BCEH CHUCTEMBl OOIIECTBEHHBIX TPaKIAHCKUX
VHCTUTYTOB;

3. BocnurarensHas QyHKIMs, HalTpaBJeHHAsl HA BOCIIUTAHUE B YETIOBEKE
U B OOIIECTBE B 1I€JIOM CTPEMJICHHM, TOOYX JAIOIIMUX 3alUIIaTh CBOU MpaBa, YECTh
Y IOCTOMHCTBO.

[IpaBoBas cucrema Poccuiickoit denepanny MOCTENEHHO BHEAPSET B CBOKO
CTPYKTYpPY OCHOBBI IPABOBOT0 I'YMAaHU3Ma, 4TO TOBOPUT O TOM, UYTO POCCUUCKOE
IPaBO MJET II0 COBPEMEHHOMY MNYyTH pa3BuTHA. Ha maHHOM 3Tame mpoOMCXOIUT
MpU3HAHUE TMPUOPUTETHOCTH TPaB U CBOOOJ] YEJIOBEKA W HAACJIICHUE MX BbICHIEH
IOPUANYECKON CHJIOW. XapakTepHOW YEpPTOM TyMaHHCTUYECKOIO IIpaBa B
COBPEMEHHOM MHPE SIBJICTCS MPUHSITUE €0 MPABOBBIM IOCYJaPCTBOM B Kau€CTBE
OCHOBHOTO PETYJUPYIOLIEr0o HHCTPYMEHTA B cpepe 0OIeCTBEHHBIX OTHOIIICHUH.

Hemanyro posib B BOBHUKHOBEHUH TEHACHIIUM BHEAPEHHSI HOPM I'yMaHH3Ma B
COCTaB TOCYJAapCTBEHHOrO TIpaBa BHecaa riolaiu3anusa. 3aKOHOJATEIbCTBO

Poccuiickoit @Denepanuu Takke COOMIOJAET TYMaHHUCTUYECKUNM TOAXOA TPHU



(GOopMHUPOBAHNUN TpaKJaHAMH HHCTUTYTOB OOIIECTBEHHBIX OTHOLIEHWM, U 3TO
HaXOJMUT CBOE BBIPAKEHHME B TaKMX OO0JACTAX NpaBa, KaK KOHCTUTYIIMOHHA,
TpyZOBasi, TpaXAaHCKas W Apyrue. B aaMHHHCTpaTMBHOW M YTOJOBHOM cdepe
IIpaBa, KOTOPBIE SIBISIFOTCA OXPAHUTEIBHBIMU MHCTPYMEHTAaMU 3aKOHOJATEIbCTBA,
TYMaHU3M HaJICJICH CIEIYIOMMMU (QYHKIUIMU:

1) CoGmroneHre 6e30MMacHOCTH HACEICHUS OT MPECTYITHBIX JCSTHUN;

2) OrpaHuuuTelIbHOEC MPUMEHEHHE K TPABOHAPYIIUTEISIM KapaTelbHBIX

byHKIHIA;

[TpaBoBOii TyMaHU3M pacrpocTpaHseTcsi aOCONIOTHO Ha Bce 00JacTH
POCCHIICKOTO 3aKOHOJATEIbCTBA, YTO T'OBOPUT O TOM, HACKOJIBKO 3TO TNOHATHE
yHUBEpCalbHOE. B yrojioBHOM mpaBe HOPMBI I'yMaHH3Ma NMPUMEHSAIOTCS Kak I10
OTHOUIEHUIO K ITOCTPAJABIINM I'paXkJaHaM, TaK U K JUIaM, COBEPIIHUBIINM TO WIH
WHOE TpecTyIuieHue. B rpaxnaHcko-npaBoBol cdepe nmpasBa, TyMaHU3M aKTUBHO
MPOSIBIISIETCS B 3allIUTE HACEJICHUS, & TAK)KE UMEET BaXXHYIO (DYHKLIUIO BOCITUTAHUS
B YEJIOBEKE YYBCTBA YBAXKECHHUSI LICHHOCTEN U 3/I0POBbsI IPYTUX JIFOICH.

['ymanucTrueckue  HOpPMBI  3aKOHOJNATENIBHOTO  mpaBa  Poccuiickon
denepanny 10 CBOEMY COACPKAHUIO PA3JIEIAIOTCS HA CIEAYIOIIHNE KaTErOPUH:

1) ['pynna, ycraHaBivBaronias riiaBHbIE IpaBa U CBOOObL;

2) ['pynma, koropass periaMeHTHpPYET C€aMO CYUIECTBOBAHME OATHUX
OCHOBHBIX MPaB U CBOOOI.

O0e kareropuu MpEeANOJaratoT NPHUHITHE HAa TYMaHHOM OCHOBAHMM Kak
CIPABEAJIMBOIO PABEHCTBA BCEX YYACTBYIOLIUX CTOPOH, TaK U CIIPABEIJIMBOCTH UX
HEPaBEHCTBA.

B pesynprare TIIATENPHO NPOBEACHHOTO MCCIEAOBAHUSA POCCUHCKOTO
3aKOHO/ATEIbCTBA B cepe YeNOBEUYECKHX NpaB U CBOOOJ, CTaji0 BO3MOXKHBIM
BBIJICIUTh TOJIE3HbIE (PAKTOpPhI, BeAylIME K KAa4eCTBEHHOM TI'yMaHM3alUuu
CYILIECTBYIOIIMX TPABOBBIX OCHOB, CIOCOOHBIX 3aKpeNUTh W TapaHTHPOBATH
3aIMTY TPaXXTAHCKOTO IPaBa.

Ha nmnpakTthke TakoW TrapaHTHEd MOXKET BBICTYIIATh CO3JAHUE TaKUX

MHCTUTYTOB,  Kak:  wuHCTUTYT IIpesmmenta  Poccuiickon — ®depepauuu,



YNOIHOMOYEHHOTO TI0 TIpaBaMm 4enoBeka B Poccuiickon @enepauuu U
YoaHOMOYEHHOTO TIO MpaBaM uejioBeka B cyObekTax Poccuiickoit deneparumu.
Kpome 3Toro, KadyeCTBEHHOW TyMaHHU3aIMK TpaBa CIIOCOOCTBYIOT KOPPEKTUPOBKHU
YCTapeBIINX KOJEKCOB U MPUHATHE HOBBIX, OTBEUAIOIIUX COBPEMEHHBIM HOPMAaM.
Taxke HY)KHO HE 3a0BITh YMOMSHYTH (DOPMHPOBAHWE HETPABUTEIHCTBEHHBIX
OpraHu3allvi, 3aJadeil KOTOPBIX SBISETCS KOHTPOJb TOCyJapcTBa B 0O0JACTU
oOecrieueHus 3allUThl IPaB U CBOOO/ HACETIEHUSI.

Ho B nanHOM citydae HE0OXOAMMO MMOHUMATh, YTO CaMO TIOHSTHE TyMaHU3Ma
C TOYKH 3pEHHS TEOPUM YacTO BECbMA pPa3MbITO U HE BCErAa KA4YE€CTBEHHO
IIPUMEHUMO B OTHOLIEHUH MTPAKTUYECKON 3HAYMMOCTH B 3aKOHOJIaTEJIbHOM IIPaBe,
B OCOOCHHOCTH, B HEKOTOPBIX €ro crenuduyeckux odnactsax. M3yuenune naHHOU
TEMbl TO3BOJWJIO BBIJCIUTH WEJIbIA Pl TaKUX NOPOOJEMHBIX TOYEK U
aKIICHTUPOBATh BHUMAHUE HA MOTPEOHOCTH B CIETYIOIIUX U3MEHEHHUSIX:

1) HeoOxoaumo 3akperjieHue HOPM MpPaBOBOTO TyMaHM3Ma BO BCEX
chepax 3aKOHOJATEIBHOIO TIpaBa Ha OCHOBAHMM YETKOTO BCECTOPOHHETO
ONPEAEITICHUS ITOTO MOHITUS U €T0 KPUTEPHUEB;

2) [ToBBICUTB HPAaBCTBEHHYO COCTaBJISFOILY IO rPaXKJaHCKOTO
3aKOHOJIATEIbCTBA, IMOCTABUB BO TJIABY YyIJla JIMYHOCTHBIE HEUMYIIECCTBEHHBIC
B3aMMOOTHOIIEHUS TPaXKIaH, NMPeIyCMOTpeHHbIE B CT. 2 ['paxaanckoro Koxekca
Poccuiickon ®@enepanuy;

3) [IpenocraBienue 0Oo0jee MIKUPOKUX MMOJHOMOYMI OMOYJICMEHY B
Poccuiickoit ®denepaiiun M ee CyOBEKTaX M TOBBIIMICHHE €ro 3HAYUMOCTH IS
dbopMHUpOBaHUS HE3aBUCUMOM TOCYJapCTBEHHOW CTPYKTYpPHI IO 3alllUTe TIPaB
YEJI0BEKa;

4) BHeceHue B YroJIOBHOE 3aKOHOAATEIHLCTBO HOBOI'O BHJIa MPECTYIUICHUS
«TIBITKa» B COOTBETCTBHUU CO CT. « KOHBEHIIMM MPOTUB MBITOK U JPYTUX KECTOKHUX,
OECYEJIOBEUHBIX WM YHIKAIOUIUX JTOCTOMHCTBO BUAOB OOpaIleHUs U HaKa3aHUS
ot 10 nexabps 1984 r;

5) Patudukanuss W BHECEHHE B POCCHUUCKOE 3aKOHOAATEIHCTBO HOPM

«EBponeiickoii KOHBEHITMM O BO3MEIIEHUU yIepOa XepTBaM HACHUIILCTBEHHBIX



MPECTYIUIEHUI», B YACTHOCTH K IOHATHIO «KEPTBA MBITOK» U NPOYUM BUIAM
OecuenoBEeYHOro 00palleHusl, YHIKAIOIINX YEJI0BEYECKOe JOCTOMHCTBO;

6) Paszpemenue mpobiieM NMpUMEHEHHS] MPUHYIUTEIBHBIX MEp C TOMOIIBIO
KOJu(UKAIIMU 3aKOHOB O HOpMaxX aJIMUHUCTPATUBHOTO MPECEUEHHUS, YTO TTOBJICUET
3a co00l MPaBOBOM BBIXOJ U3 CUTYallU 3aKOHOJIATEILHOM HECOTJIACOBAHHOCTH;

7) YcraHoBi€HUE MTPABOBBIX TapaHTUIl B 00JIACTH MOJyYEHUsI KOMIIEHCAIIHM,
COM3MEPHUMBIX NPUYMHEHHOMY BpEAY B pE3yJNbTaTe JCUCTBUN, YHHMKAIOIIUX
YeJI0BEYECKOE JOCTOMHCTBO B MTPOIIECCE HAKa3aHMUS;

8) dopmupoBaHHe OOIIECTBEHHOW HETEPNUMOCTH K HAPYIIEHUSM HOPM
3aKOHOAATENBHOTO KOJIEKCA, HAMPABJICHHBIX HA YHUKEHUE YECTH U JOCTOMHCTBA,
IIPY MOMOIIN aruTalyy U IpoIaraHjbl CPeACTBAMU MAaCcCOBOM HH(POPMALINH;

9) Coznanve B UCIIPABUTENBHBIX YUPEKICHUSX UHCTUTYTOB, 3aHUMAIOIIUXCS
CIIEUAIBHOW TMOATOTOBKOM COTPYAHUKOB [IIi TIOBBIIIEHWS BHUMAaHUS K
npo0semMaM IpaB YeTOBEKa;

10) Baecenue B HopMy cT. 58 YronoBHoro kojekca Poccuiickoit deneparum
MOMNPABKU B YACTH 3alpeTa HAXO0KICHUS B KOJIOHUSAX-TIOCEJIEHUS JIFOIEH C pa3HbIM
TUIIOM COLIMAJbHOW OmacHoCTU. TakuM 00pa3oM mpecedb NEPeBOJ B KOJIOHHMH-
MOCEJICHUSI JIMIL, HMEIIIHUX TSHKKME M 0CO00 TSKKHE MpaBOHApyUICHUS.
Peanuzauuss momoOHOro NpHHIMIA HA MPaKTUKE MO3BOJUT BHEAPUTH HOPMBI
ryMaHu3alluy IpaBa B MEXaHU3MbI HCTIOJIHEHHS HAKa3aHHUSI.

11) IlpuHsATHe BO BHHMMAaHHME CYJIOM IpPU HA3HAYEHUH MEpbl HaKa3aHUs
CTETNIEHb COBEPIIICHHOTO MPECTYIIEHUS (MacCOBOe YOUNCTBO — Kak 0CO00 TSKKOE,
IICUXOJIOTUYECKOE COCTOSIHUE BO BpPEMsI COBEPIUEHUS MPECTYIUICHUs, NPUHATHE
aKTUBHOTO YYacCTHUsl B PACKPBITUH MPECTYIUICHUS, OKa3aHHE TTOMOIIH CIEACTBUIO U
T.J.), B CBSI3U C YEM BHECTH MOMNpaBKU B 4. 3 cT. 61 u 4. 2 cT. 63 YronoBHOro
kozekca Poccuiickoit depepanun cienyromuM yrouHeHueM: «CyJl MOXKET YUYECTh
CTENEHb BBIPAXKEHHOCTH KOHKPETHOTO OOCTOSITENIbCTBA NPHU HM30paHUM MEPbI
HaKa3aHUs.

[ToaBoig UTOT, HY’KHO CHOBA aKIIEHTUPOBATh BHUMAHUE HA JaBHO Ha3peBIIEH

MOTPEOHOCTH CO CTOPOHBI POCCUICKOTO OOIIECTBA B KAYECTBEHHON T'yMaHU3AINH



Bcex cdep 3akoHomarenbHOro npaBa Poccuiickoit denepanuu U eiie pa3 4ETKO
0003HAaYUTh BCIO BaXKHOCTh BHEJIPEHUS B €r0 MPABOBYIO CTPYKTYPY 3D (PEKTUBHBIX
WHCTPYMEHTOB, MEXaHU3MOB U HWHCTUTYTOB, CHOCOOCTBYIOIIMX Pa3BUTHIO
ryMaHu3aluu Inpasa. Bce ero MerofoIorM4ecKue OCHOBBI M YK€ IPOBEPEHHBIC
BPEMEHEM U MPAKTUKON MOJXO/Abl 00S13aTE€IbHO JOJKHBI OBITh 3aKpEIUICHbl Ha
BBICOKOM YpPOBHE B KayeCTBE TOCYJAPCTBEHHOW JOKTPHUHBI «COBPEMEHHOIO

IIPpaBOBOI'0 T'YMaHHU3Ma)).
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