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Mpobnema mexAyHapOAHbIX NPECTYNAeHN ABNAETCA CeroAHA OAHOM M3 CaMblX aKTyaslbHbIX. «3aMOPOXKEHHbIE» KOH-
GANKTDI, TPaXKAAHCKMeE BOWHDI, Yrpo3a AAEPHOMO OPYKUA U NOCNEACTBUA NPOLU/bIX OWMOOK TPebytoT cBoero pelweHua. MMeHHo no
3TOM MPUYMHE Ha NPOTAXKEeHWe XX BeKa No3TanHo wao GopmmMpoBaHue MeXAYHapoaHbIX cyaebHbIX OpraHoB, cnocobHbIx obecne-
YUTb TOPXKECTBO 3aKOHA, NpeaynpeanTb ero HapyweHue [1; 54].

Mpobnematnka UccneoBaHUA YKa3aHHbIX MEXAYHAPOAHbIX MHCTUTYTOB [0 CMX MOP OCTAeTCA HeAOCTaTOYHO paspabo-
TaHHOW B CMAY TOrO, YTO B 60NbLWIMHCTBE PaboT 3aTparMBaanCh ML OTAENbHbIE AaCNEKTbl UX AeATe/IbHOCTU. B topuamnueckolt Hayke
OTCYTCTBYIOT KOMMNEKCHbIE MOHOrpaduyeckme nccienoBaHma No AaHHOMY Bonpocy. Takum obpa3om, NpakTMYeckaa LEeHHOCTb U
3HAYMMOCTb CNeLMaNbHbIX CyAebHbIX OPraHoB A/1A COBPEMEHHOW CUCTEMbI MEXKAYHAPOAHbIX OTHOWEHUI U, OAHOBPEMEHHO, HEAO-
CTaTOYHaA pa3paboTaHHOCTb 3TUX BOMPOCOB Npesonpeaennam Bbibop TeMbl UCCeA0BaHUA.

Ob6bEKTOM [aHHOTO MCCNefoBaHUA ABAAKTCA 4yeTbipe MexkayHapoaHbix TpubyHana (HiopH6eprckuin, TOKUIACKMIA, NO
6biBlwel FOrocnasun 1 PyaHae), a Takke MexKAyHapoAHbIN YyroNoBHbIN cya,.

HiopHb6eprckunin n TOKMMCKKIA NpoLecchbl 6blinM NEPBbIM 3TANOM U CbIFPaan OFPOMHYIO POJIb B Pa3BUTUN MEXKAYHAPOAHO-
ro yrosioBHoro npaea. OHM ABUIUCb MOAENbIO BYAYLLMX MEXAYHAPOAHbIX OPraHOB YrO0BHOMO NPABOCYAMSA, OCYAUAN arpeccUBHYIO
BOMHY KaK TAryaree npectynieHne npoTMB YesI0BeYeCTBa U CYpOBO HaKasasiM KOHKPETHbIX BUHOBHUKOB. MNpurosopamu 3tmx Tpu-
6yHanoB Bnepsble B UCTOPUM Obln ocyaeH munutapusm. CyaebHble npoueccobl B TOKMO M HiopHBepre BCKpbIAM NOAUTUYECKUIA,
3KOHOMMYECKU, MOEONOTUYECKMIA U BOEHHbIN MEeXaHWM3M MOAFOTOBKM CTPAH K arpecCMBHbIM BOWMHAM, XapaKTep U Lean MuauTa-
pu3ma. MaTepuasnbl 3TUX CyAebHbIX NPOLLECCOB NO HACTOALLMI AEHb UMEIOT HEOLEHMMOE 3HAYEHUE ANA PA3BUTUA MEXAYHAPOAHO-
NpaBOBbIX HOPM, Ha X OCHOBE 6bl/1 pa3paboTaH pag 6a30BbIX MEXAYHAPOAHbIX cornaweHui [2; 21].

Tem He meHee, TPMOYHa bl NEPBOM BOMHbI MMenn 6oJblie HEAOCTATKOB, YeM AOCTOMHCTB. OHU CAyXKaT APKMMMK 0bpas-
uamu «npasocygua nobegutensa». MNobeguslume COO3HbIE AEpPMKaBbl NPeciefoBann CBOUX HEMELKUX U ANOHCKMX NPOTUBHUKOB
6€e3 pacCMOTPEHUA BO3MOXKHOCTU NPUMEHEHUA TEX e HOPM K UX COBCTBEHHOMY MOBeAEHMIO BO BpemMs BOMHbI. Kpome Toro, no
MHOMMM NpuymMHam HiopHbeprckuin TpubyHan Henb3a paccMmaTpuBaTb Kak 0bpasel, opraHa MexAyHapoAHOW Yro0BHOM OCTULMK.
OH 6bIn yupexaeH YeTblpbMA OCHOBHbIMMW COIO3HbIMU AeprKaBaMu U ABAANCA, CKOpee, MHOTOHAUMOHAIbHbIM, HEXENN MeXAYHa-
POAHbBIM OPraHoOM.

B oTnnume ot HiopHbeprckoro TpnbyHana, KoTopbii 6bin yupeaeH Nocsie OKOHYaHWUA BOEHHbIX AeACTBUIA M Bbln NnpegHa-
3HAYeH A1A NPUBAEYEHUS K OTBETCTBEHHOCTM ONpeaenieHHOro Kpyra L, KOTopble K TOMY MOMEHTY yiKe 6blin, B OCHOBHOM, ape-
cToBaHbl, KOrocnasckuii TpubyHan 6bin CO34aH BO Bpems MPOAONKaOWEroca KoHoAMKTa B Obislwel KOrocnasnu, aHasaorMyHbIM
cnocobom 6bin co3aaH TpubyHan no PyaHgae [3; 67]. CoBpemeHHble TPpMbyHanbl He UMEIOT Lienblo cyaebHoe npecneaoBaHue npea-
cTaBuUTeneint 04HON U3 KOHGAMKTYIOWMX CTOPOH. KOpucamKuma TpnbyHanoB pacnpoCcTpaHAETCa Ha BCEX YYaCTHUKOB COOTBETCTBYO-
Lero KoOHGIMKTa B paBHOM cTeneHu. besycnoBHbIM JOCTUXEHMEeM Bbl1o NpU3HaHMe NpumaTta TPUOYHANO0B B OTHOWEHUW HaLMO-
Ha/NIbHOW HOPUCAMKLMM TOCYAAPCTB, a TaKXKe PacnpocTpaHeHWe UX KOMMETEHUUN Ha HeMEXKAYHAPOAHbIe BOOPYKEeHHble KOHGANK-
Tbl, YTO OTKPbIIO HOBYIO CTPAHMLY B Pa3BUTUM NYMAHUTApHOTO Npasa.

OpHaKo, To 06CTOATENBLCTBO, YTO TPUBYHaNbI bbin yupexaeHbl CoBeTom BesonacHocTu B cooTBeTcTBUM € rnasoi VIl YcTa-
Ba OOH, a He meXAyHapoaHbIM COrnalleHMeM, AaeT OCHOBAHUA ANA COMHEHUN B UX IeTMTUMHOCTU. B YcTase OOH TpyaHO HaliTu
4yT0-1M60, 4TO MOrNo Bbl UCTONKOBBLIBATLCA Kak NpaBo CoBeTa yupexkaaTb NogobHble opraHbl YroN0BHOTO NPaBOCYANA, YTO, HeNb3a
He MpU3HaTb, HEraTMBHO OTPA3M/IOCb HA aBTopuTeTe TpUbyHanoB. Bonee Toro, M3-3a OTCYTCTBUA MENKAYHAPOLHOIO YroJI0BHOIO
KogeKca TpMbyHanbl fENCTBYIOT HA OCHOBAHWM YrONI0OBHbIX U MPOLLECCYyasbHbIX HOPM, MPUHATBIX UMW CAMUMMU, U, XOTA, OHU OCHOBA-
Hbl Ha MONOXeEHMAX HeHEeBCKMX KOHBEHUMI 1 HiopHbeprckoro TpubyHana, NPaBoOMEpPHOCTb BbIHOCUMbIX PELeHUIt MOMKHO MocTa-
BWTb NOJ COMHEHME — B JAHHOM CJ/ly4ae Ha/IMLL0 0bpaTHOEe AeNCTBME YrONOBHOIO 3aKoHa [4; 374].

Henb3a He NpuU3HaTb, YTO TPUBYHabl BECbMA AaNeKN OT ONTUMA/IbHON MOLENN MEXKAYHAPOAHOMO OpraHa YroJI0BHOW toC-
TMUMKU. Ho, TeM He MeHee, Hafo OTAATb UM AO/IKHOE, BEAb MMEHHO nocsie Havyana GyHKLMOHUPOBAHWA TPUOYHaNoB cTana BUAHA
oCTpas NoTpebHOCTb B CO3A4aHNN MeaAyHapoAHOro YrofIoBHOIO cyAa.

C NONOXKMUTENBHOM CTOPOHbI HEOHXOAMMO OTMETUTL TO, YTO KaxAabl TpMbyHan faet 6onee WUPOKOE TOIKOBAaHUE ME K-
LyHapOAHbIX NPECTYNAEHUI, OTAUYHOE OT HOPMATMBHOTO MOHUMAHMUA 3TUX AEAHUIN, MPUHATOrO B rYyMaHWTapHOM npase. B yacTHo-
cT1, YTP BBEN U3HACMIOBAHWE B KATEropuio NpecTynieHns NpoT1e Ye0BEYHOCTU, YTO ABAANIOCH HOBbIM ANA CyAebHON NPaKTUKK.
Kpome Toro, TpnbyHan no PyaHae ABnseTca co3gatenem AByX BaXKHbIX NpeLeseHTOB OTHOCUMTEIbHO M3HACUN0BAHUA U reHouuaa B
paMKax npurosopa NpoTms *aHa-Mona Akaiacio. Bnepsble B NpaKTUKe MeXAYHapo4HOro npasa 66110 NPU3HAHO, YTO M3HACKU/IOBA-
HME MOMKeT NpeacTaBnATb coboi npecTynieHne reHoumaa. B ganbHeilwem, nogobHas npeueseHTHana NpakTMka TpubyHanos
HawJ/a oTpaxkeHue B CTaTyTe MexayHapoaHoro yronosHoro cyaa [5; 158].

MHaye rosops, TpubyHanbl no 6biswelt KOrocnasmm 1 PyaHae ctanm nepexogom oT TpubyHanos ad hoc K NocToAHHO Aeit-
CTBYIOLLLEMY OpraHy yrosioBHOM OCTULMU — MeXAyHapogHOMY YroJIOBHOMY CyZly, BTOPOM CTYNEHU B Pa3BUTMU MeEXAYHAapPOAHOro
npasocyaus.
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[aHHbIlt opraH obnagaer pagomM CyLecTBeHHbIX 0COBEHHOCTEN, B CBA3M C YEM €ro HeNb3A CPAaBHMBATb HU C OOAHUM U3
cywiecTBytoWwmx TpubyHanos. Bce oHK, B oTanume ot Cyaa, ABAAANCH BpeMeHHbIMM 06pa30oBaHMAMM, OXBATbIBAAW /IULLb HEKOTOPbIE
YFrO/I0BHO-MPABOBbIE CUTYaLMUN, UMENN, MO CYLLECTBY, 06PATHYIO CUAY M, Cef0BaTe/IbHO, OFPaHUYEHHbIN caepXuBatoLLmii abdexT,
HaKOHeL, CTa/IKMBaNnCb C NpobseMamm cepbesHbIX BpeMeHHbIX U GUHAHCOBbIX 3aTpaT B npouecce cBoei aeatenbHocTU. Ocoboe
BHMMaHME HYXXHO 0bpaTUTb Ha TO, YTO MeXAyHapPOAHbIN YrONOBHbIW CyA, He 3amMeHAeT cOBOM HauMoHabHble OpraHbl YroN0BHOM
FOCTULMK, @ JONONHAET UX — 3TO AO/IKHO CTUMYMPOBATL FOCYAAPCTBA CAeNaTb CBOIO IOpUANYECKyo cuctemy bonee apdeKkTusHom
B fiele NpecnefoBaHMA 33 COBEPLIEHME MEXAYHAPOLHbIX NPECTYNAeHUA, XOTA U BHOCUT AOMNO/IHUTENbHbIE TPYAHOCTU B AeATeNb-
HocTb Cyaa. Henb3sA He OTMETUTb U TOT GAKT, YTO, B OT/IMYME OT MEXAYHAPOAHbIX TpubyHanos, Cya ob6nafaeT WUPOKUM CNEKTPOM
HaKasaHul, oT WwTpada A0 NOMKM3HEHHOTO /iMLEHUA cBOBOAbI, KpOME TOro, NoTepresLlMe MoryT b6biTb npeactaBnaeHbl B Cyae u
TpeboBaTb BO3MeLLeHUA yuepba. B oTanumne oT MexayHapoaHoro cyaa OOH B Maare, Ybs IOPUCAMKLMA PACNPOCTPAHAETCA TONbKO
Ha rocypapctea, MYC MOKeT cyauTb OTAENbHbIX MHAMBMAOB, OH He3asucum oT OOH, XxoTa M MOXKeT BO3by»KAaTb gena no npea-
ctaBneHuto CoseTa besonacHocTu.

OcHoBHasA ngea Pumckoro ctatyta MexAyHapoAHOro yroloBHOMO CyAa 3ak/A4aeTca B HaKasaHuu Gpusnyeckmx auu, Bu-
HOBHbIX B COBEPLUIEHUM HanMboee TAXKKUX MEXAYHAPOLHbIX NPecTynneHuii, — reHoumnaa, npectynaeHuii NpoT1B YeNoBEYHOCTH,
BOEHHbIX NPecTynAeHWUA U NPecTynaeHui arpeccum — He3aBUCMMO OT MX YMHA U AO/MKHOCTU. B 3TOM YacTu nonoskeHua CraTyTa
6a3unpytoTca Ha obLienpu3HaHHbIX NpuHUMNax HiopHbeprckoro npouecca. Cya 6bin co34aH AN1A HaKa3aHUA KOHKPETHbIX v, Hesa-
BMCUMO OT 3aHMMAEMOTO NONOXKeHUA [6].

Pumckuii cTaTyT NpesycMaTpmuBaeT Co34aHue Tpex NanaT B pamkax MYC, KoTopble COOTBETCTBYIOT MOPAAKY NPOABUKEHUA
nena B Cyge:

1. Manata npeagapuTenbHoro npounssoacTea (Pre-Trial Chamber) 3aHumaeTca obecneyeHnem paccnefoBaHua aena, gaet
MpoKkypopy MYC caHKUMIO Ha pacciefoBaHue NO cCOBCTBEHHOM MHULMATUBE, BblAAEeT OpAep Ha apecT U Npukas o aske B Cya, npu-
HUMaET pelLeHne 06 yTBePKAeHNN 0OBUHEHWIA U Np.

2. CypebHan nanata (Trial Chamber) paccmatpvBaeT Aen0 Mo CyLLecTBY M NPUHMMAET UTOFOBOE pPELIEHUE, KOTOPOe Camo
no cebe He JOMKHO BbIXOAUTb 33 PaMKM GaAKTOB M 0OCTOATENLCTB, M3N0XMKEHHbIX B 06BMHEHMU. TaKKe yCcTaHOBNeHa 06A3aHHOCTb
060CHOBbIBaTb 3TO pPELUEHNE CO CCbIIKOW MUCKAOYUTENBHO HA A0Ka3aTenbCcTBa, npeacrassieHHble B MYC U pacCMOTPEHHble UM B
xope cyaebHoro pazbupatenbcTea. B cayyae ycTaHOBAEHUA BUHbI MLA, 06BMHAEMOro B CoBepLUEHMM npecTynaeHus, Cya npuHu-
MaeT peLleHne O HadHavyeHWUM HakasaHus. Mpu atom CyaebHan Nanata MOXKeT NPOBECTU A0MNONHUTENbHOE cyaebHoe caylwaHue ana
onpeaeneHns KOHKPETHOM Mepbl HaKazaHUA.

3. AnennsaumoHHas nanata (Appeals Chamber) aBnaeTca opraHoM, HETUMUYHBIM ANA MEXAYHAPOAHbIX CyAebHbIX yupe-
*KAeHui. CTOpoHbI NpoLecca MoryT 06pallatbca K Hell B cnydae 06KanoBaHUA peleHunin asyx apyrmux nanat MYC. Npu paccmoTpe-
HUW aena oHa obnagaet Temu Ke NOAHOMOYMAMM, YTO U CynebHana nanata, OAHAKO ee pelleHUa ABAAKTCA OKOHYATENbHbIMU U
06’KaN0BaHUIO He noanexar.

B PMMCKOM cTaTyTe roBOPMUTCA O TOM, YTO Aena MOryT nocTynaTtb B Cy4 Tpemsa pasandHbiMu cnocobamu:

1. Mpokypop MYC MOKeT MHMLMMPOBATb pacc/iefoBaHUe B CyYae, ec/iv COBEPLIEHO OAHO MM bonee npectynieHui,
OCHOBBbIBaACb Ha MHPOpMaLMK U3 NOOOro UCTOYHMKA, BK/IKOYAA NOKa3aHWA NoTepresBLlero WAn ero CeEMbW, HO TONbKO eciu 3TO
npecTynaeHne u 1L, ero CoBepLuMBLLEe, OTHOCATCA K topucankumm Cyaa;

2. rocyfapcrea, patuouumpoBaslumMe PUMCKUIA CcTaTyT, MoryT obpatntbea K MpoKkypopy ¢ npocbboit paccnenosaTb 04HO
unu 6onee NpecTynieHnn, ecam oHN OTHOCATCA K topucamKkumn MYC;

3. CoBeT besonacHocTv OOH moxKeT npocuTb MNpoKypopa o paccnegoBaHMM 04HOMO U 6onee NpPecTynieHuii, npuyem B
OT/MYME OT NepBbIX ABYX C/ly4aeB NpecTynieHne byaeT OTHOCUTLCA K topucankumm Cyaa, Aaxe eciv oHo 6blN0 COBEPLIEHO Ha Tep-
PUTOPUM FOCYAapPCTBA, KOTOPOE He NOANUCHIBANO PUMCKUI CTATyT, UAK TeM IULLOM, KOTOPOE ABAAETCA rPaXKAaHUHOM TaKoro rocy-
napcrtea. Kpome T0ro, rocynapcTea, He ABAAOLLMECS YyH4aCTHUKaMM PumcKoro ctaTyTta, moryT obpatutbca K Cyay, eCimM OHU roTOBbI
npusHaTb topucamkumnio MYC Ha pa3oBoit OCHOBE.

OfHaKo B KaXXAOM M3 3TUX cnydaeB umeHHo [MpoKypop MYC, a He rocyaapctea nam Coset besonacHoctn OOH, pewaeTt
BOMPOC O TOM, Ha4YMHATb UM HET pacc/iefoBaHne Aena, U BbIHOCUT COOTBETCTBYIOLLEe onpeaesieHne, OCHOBbIBAsACh Ha pe3y/ibTaTax
npeasapuTeNbHOro UccieaoBaHus sonpoca [7; 45].

MpuHATUE PUMCKOro cTaTyTa 3aBEpPLUMIO0 HA AaHHOM 3Tane Co34aHne MeXAYHapoAHOM CUCTEMbI YTOJIOBHOW OTBETCTBEH-
HocTW, 6asupyloLeca Ha Tpex aleMeHTax: KBanduKauma n onpegeneHme cocTaBa MeXAyHAapOAHbIX NPECTyNaIeHnn, yctaHose-
HWe CaHKLWI 3a coBepLUEHHbIe MPECTYNIeHUA 1 CO34aHMe IPUCONKLMOHHBIX MEXaHU3MOB 0becneyeHus npasocyans.

B 10 e Bpems, co3gaHne Cyaa B pamKax obLienpr3HaHHbIX MeXAYHapoAHbIX NpoLeayp, C y4eToM, B MepByto oyepesb,
BOJIEN3BABNEHWNA TOCYAAPCTB, KaK 3TO HX NapafoKCaibHO, MOPOANIIO PAL HEAOCTATKOB B €ro AeATE/IbHOCTY.

lnasHol npobnemoi, KOTopasa TOPMO3UT yCMELWHOe Pa3BUTUE MeXAYHapOAHOro YroNI0BHOTO NPaBoCyAuUA, ABNAETCA He-
npusHaHue Cyaa MHOTMMK BeaylMMK aepKasamu. dddektmsHocTe MYC 3aBUCKT, B NEPBYIO ovepeapb, OT peasibHOro CoTpyaHuYe-
CTBa C roCcy4apcTBaMm, OLHAKO B COBPEMEHHbIX YCNOBUAX O NIOAOTBOPHOM B3aMMOAENCTBMU rOBOPUTL He npuxoautca [8; 68].
Cpean y4aCTHUMKOB PMMCKOrO CTaTyTa MOKa HeT Tpex M3 NATU NOCTOAHHbIX YneHoB CoseTa besonacHoctn OOH: CLUA, Poccun u Kun-
Tas, a TaK¥Ke BTOPOW MO YNC/IEHHOCTU CTPaHbl MMpa — UHAMMK, He cunTas apyrux BegyLmnx cTpaH. EcTb rocygapcrea, OTKPbITO Bbl-
ctynatowme npotms Cyaa, Hanpumep, CoeamHeHHble LLUTaTbl AMepuKun.

Tem He meHee, HECMOTPA Ha Bce CBOM HedocTaTkW, Cya BHOCWUT CyLLECTBEHHbIM BK/IaA B BOCCTAaHOBAEHME MMPA
B OXBAUYE€HHbIX KOHPIMKTaMM perMoHax 3eMHOTO Lapa U UrPaeT BaXKHY posib B 0becnevyeHnn mexayHapoaHoro yrosoBHOro npa-
Bocyaums.
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“A company may in many ways be likened to a human body. It has a brain and nerve centre which controls what it does. It
also has hands which hold the tools and act in accordance with directions from the centre.”1 The basic of this opinion was raised the
authoritative decision: ,The person who acts is not speaking or acting for the company. He is acting as the company and his mind
which directs his acts is the mind of the company. If it is a guilty mind then that guilt is the guilt of the company”

— Lord Denning LJ [1].

Today there is an increasing number of criminal offences in which an individual as the perpetrator is pushed into the
background, and the legal entity comes into the fore as the centre of power and the real perpetrator of a criminal activity. The
criminal institute is urged to create the effective instrument of fight against the growing real power of corporations and expansion
of their illegal activities.

Criminal responsibility is the state of one who is bound in law and justice to do something, which may be enforced by ac-
tion. This liability may arise from contracts either expressed or implied, or in consequence of torts committed [2].

According to the Featuring Black's Law Dictionary, legal entity is a lawful or legally standing association, corporation,
partnership, trust, or individual that has legal capacity to enter into agreements or contracts, assume obligations, incur and pay
debts, sue and be suing in its own right, and to be accountable for illegal activities [3].

However, we consider a legal entity to be a legal institution with certain rights and responsibilities through which the law
allows a group of natural persons to act as if they were a single person with certain purposes.

Prior to the late twentieth century, criminal liability of legal persons (companies) was largely ignored. In the past two
decades, however, European States, one-by-one, have enacted laws that allow for the prosecution of corporations for criminal
offences. Nowadays it is generally admitted, not only in Europe, but in other countries of the World (e.g. USA, India). The regulation
of criminal liability of legal entities can be found inside of criminal code (e.g. Finland, Denmark, Belgium, France) or in other sup-
plementary acts (e.g. Greece, Hungary) [4].

Criminal liability of a legal entity has acquired a new dimension in Europe especially after the International Congress of
Compared Penal Law held in Budapest in 1978, as well as following the debates dedicated especially to economic financial or com-
petitive criminality.

Based on the Recommendation R (88) on 20 October 1988 of the Committee of Ministers of the Council of Europe by
which states were invited to admit criminal liability of legal entities, several states (lreland, Norway, Finland, France, etc.), have
decided to provide for this institution at the legislative level [5].

The first attempt at common criminal code of Europe was the ,,Corpus Juris Europae” (1997-2000). The CJE accepts as a
principle of individual culpability:

e Individual criminal liability, (it adheres to natural person);

e Criminal liabililty of the head of the business, (it adheres to natural person);

e Criminal liability of organizations (it adheres to legal person);

¢ Alegal entity can be held responsible for a criminal offence committed in its name or for its benefit:
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