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While surrogacy is not a new reproductive practice, it is commonly accepted that it is an increasingly prevalent phenom-

enon. Recent reports have documented a rise in the practice of surrogacy. The unprecedented advances in reproductive technology 

medicine gave hope to those who are desperate to have children. These technologies could surrogacy motherhood.  

The rule of law always follows the development of the society. Thus, legislation in this area is in progress in all world 

countries as well as in Russia. Finally, there has been a recent surge in reported case law relating to surrogacy across a number of 

jurisdictions. Interestingly, while some of this case law does involve private disputes between the parties to the arrangement, the 

primary trend relates to difficulties in formal state recognition of the wishes of the parties to the arrangement with respect to the 

legal status and legal parenthood of the children involved. What is more, in some moments it would be good to look at advanced 

aspects of this issue in the legislation of other countries and basing on it to develop the legislative framework. 

On 1 January 2012, the Federal law called "On the Fundamentals of Public Health Protection in the Russian Federation" 

came into force. According to some articles of this law and according to the articles of the Family Code and other executive orders, 

surrogacy received the legal commercial basic in Russia.  

The current Russian legislation is one of the most liberal ones with regard to usage of reproductive technologies.  

Surrogacy, according to the law, is childbearing only for a married couple (for those individuals who are officially married 

at the moment of implantation of the embryo). The child is biologically vicarious for the childbearing woman. 

According to 55 article, paragraph 9 of the law called "On the Fundamentals of Public Health Protection in the Russian 

Federation" there is a definition of the method of auxiliary reproductive technologies which is "childbearing and childbirth (includ-

ing premature birth) according to the agreement between the surrogate mother (the woman childbearing the fetus after the donor 

embryo transfer) and the potential parents, whose sex cells were used for the fertilization, or a lonely woman for whom childbear-

ing and childbirth are impossible because of their medical indications".  

According to 10 paragraph of the same article of law called" On the Fundamentals of Public Health Protection in the Rus-

sian Federation" there are certain requirements proved for the surrogate mother: "A surrogate mother can be a woman of the age 

from 20 to 35 years old, who has no less than one healthy child of her own, who got the medical report about the satisfactory 

health status, who gave the written informed voluntary agreement for medical interference. An officially married woman can be-

come a surrogate mother only with her husband's written agreement. The surrogate mother cannot be the donor of the ovum at 

the same time". 
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sian Federation dated 2003 "About the usage of as-

sisted reproductive technologies in the therapy of women and men's infertility", where it is defined if it's possible to have the sur-

rogacy in Russia; which requirements there are for surrogate mothers; the number of researches for the surrogate mother and 

biological parents. 

It is necessary to point out that the most advanced countries in this field are the United Kingdom and the United States.  

Surrogacy is legal in the UK, although the law does not recognise it as a binding agreement on either of the parties in-

volved during the period preceding and immediately after the birth of the child. With this in mind, if you use a surrogate who is 

based in the UK for example, the intended parents cannot do prior to the birth to secure their position with total certainty  even 

if IVF treatment has been used and the child is genetically-related to one or both parents and not related to the surrogate mother. 

This is not the case if you choose to have your baby in the USA. In California for example, you can apply to the court for a 

pre-birth order that will name you and your partner as the legal parents of any children born to your surrogate between a certain 

set of dates.  

This paperwork will come with instructions to the hospital setting out rules for them to follow on the birth of your baby. 

It will give you the absolute power of all decisions and it will allow both you and your partner to have your names listed on the birth 

certificate. This birth certificate can then be used to apply for British Citizenship at a later date. 

over the child, along with the surrogate mother. Six weeks after the birth of the child, the intended parents can apply for a Parental 

Order which gives them full and permanent rights over the child and, at this stage, the surrogate mother relinquishes all rights. 

In the UK, surrogacy arrangements can only be made for UK residents. Therefore, a UK based surrogate cannot give birth 

to a child for an international couple. It is illegal under the Adoption and Children Act of 2002 for anyone to take a child out of the 

UK with a view to adopting/parenting it in another country. I believe it's a good law development idea for the legislation of the 

Russian Federation in this field because this rule simplifies the control of this relationship within one country. 

US Law on Surrogacy is very complicated as different states have different laws. But California is a state where the surro-

gacy law is more simple. For example, California is accepting of surrogacy agreements and upholds agreements that include Lesbi-

an, Gay, Bisexual and Transgender individuals. Also, while the State has no Statute dire

t has 

decided some important cases that formed the basis of California law. 

In 1993, the California Supreme Court decided Johnson v. Calvert, in which they held that the Intended Parents in a Ges-

tational Surrogacy agreement (where the surrogate is not the biological contributor of the egg) should be recognized as the natural 

and legal parents. The Court decided that the person who intended to procreate  in this case, the mother who provided her egg 

to the surrogate  should be considered the natural mother. This also follows through to a couple who uses the services of an Egg 

Donor. 

In the 1994 the case of the marriage of Moschetta, a California Court of Appeals addressed the question of how to de-

termine parentage when a child is conceived via Traditional Surrogacy (in which the Surrogate Mother is the biological contributor 

of the egg) and is born after the Intended Parents had separated. The Court held that the Intended Father and the Surrogate Moth-

er were the legal parents of the child, leaving the Intended Mother without parental rights. 

The 1998 the case of the marriage of Buzzanca, is an example of how complex the facts in surrogacy cases can get. In 

Buzzanca, a Gestational Surrogate was impregnated using an anonymous egg and anonymous sperm. In other words, one could 

identify six individuals as having the potential to be a legal parent of the child: the Egg Donor, the sperm donor, the Intended 

Mother, the Intended Father, the gestational mother or the husband of the gestational mother. Ultimately, the Court found that 

when a married couple intends to procreate using a non-genetically related embryo implanted into a surrogate, the Intended Par-

ents are the lawful parents of the child. 

In 1999, in the case of Drewitt-Barlow v Bellamy, the same-sex couple from Essex UK who petitioned the Supreme Court 

of California for both their names to b

and Parent 2, was won. This was a landmark case that paved the way for same-sex couples around the world to be named on their 

 

Finally, in 2005 the California Supreme Court decided three companion cases that concerned lesbian couples who had re-

produced via surrogacy, Elisa B. v. Superior Court, Kristine H. v. Lisa R. and K.M. v. E.G. The Court held that, under the Uniform Par-

entage Act, two women can be the legal parents of a child produced through surrogacy. This ruling presumably applies to all mem-

bers of the LGBT community. 

One of the most important advantages of performing surrogacy in California, is that it is possible to get a Pre-Birth Order 

which will establish you as the legal parents of any children born to your surrogate within a specified time period. The timeframe to 

t the matter 

for hearing.  

To obtain the Pre-Birth Order, the paperwork would usually be filed with the court between the fourth and seventh 

at you have to 

attend in person. 

However, if your surrogate becomes high risk for early delivery at any point of the pregnancy, for example if your surro-

gate is pregnant with multiples, you may choose to file earlier. This is in order to ensure the judgment is in place prior to the birth 

 

Once the Order is obtained, the hospital where your surrogate will be delivering at should be forwarded a copy. Normally 

this will go to the social work department. This will highlight to the hospital team that this is a surrogacy arrangement, and that 

specialised handling should be put in place to accommodate the needs of the Intended Parents and the surrogate and her family. 

This law is different from laws that exist in Russia. The Family Code of the Russian Federation formulates the following 

definition with regard to surrogacy. According to Article 51, paragraph 4: "The officially married individuals who agreed in a written 
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form to the implantation of an embryo to a different woman in order to childbearing of it, might be written as parents of the child 

only after the woman's who gave birth agreement (the surrogate mother)". According to Article 52, paragraph 3 "Neither the mar-

ried couple who gave the agreement to the implantation of an embryo, nor the surrogate woman cannot adduce these circum-

stances in case of contestation the maternity and paternity after the record of the parents in the book of the recorded births". It is 

better to give an official document (order) to intended parents in the first stages of surrogate motherhood because it would be 

better psychologically and legally correct to inscribe intended parents, regardless of the agreement of the surrogate mother. 

According to the Federal law "On acts of civil status" the order of the registration of newborns in the register offices is de-

fined like "at the time of the state registration of the childbirth due to the application from the parents who gave the agreement to 

the implantation of an embryo to a different woman in order it to be gestated". At the same time with the document confirming 

the fact of the childbirth, there must be provided a document given by a medical organization and certifying the fact of receiving 

the agreement from the woman who gave a childbirth (the surrogate mother) to registration the mentioned couple as the parents 

of the child.  

Another approach to surrogate motherhood has New York State. Since 1992, surrogate parenting contracts in New York 

have been seen as void, unenforceable and contrary to public policy.  

The main reason for this is because surrogacy contracts have been interpreted to involve, in the words of one New York 

surrogate parenting contracts as agreements in which a surrogate agrees to 

be either impregnated with the fertilized ovum of another woman or artificially inseminated; and further agrees to consent to the 

adoption of the child born as a result of the impregnation or insemination.  

Parties to surrogate parenting contracts involving compensation are subject to civil penalties of up to $500. The stiffest 

penalties, fines of up to $10,000 and forfeiture of fees received in connection with such contracts, are leveled against those who 

arrange compensated surrogacy contracts for profit. Repeat violators of the Statute may be charged with a felony. Parties to un-

compensated surrogacy contracts are not subject to civil or criminal penalties. 

People who assist in arranging the contract (agencies or facilitators) are liable for up to a civil penalty of $10,000 and for-

n in the 

contract, however, may not be held against her in a custody dispute with the genetic parents or grandparents. 

In Florida state surrogacy look like deliberate adoption. Florida law explicitly allows both Gestational Surrogacy agree-

ments and Traditional Surrogacy, but neither is available to same-sex couples. This is because the Florida Gestational Surrogacy 

which 

then prevents same-sex couples from being allowed to use surrogacy as they are not legally married] and are both 18 years of age 

 

-

connects those contracts to State adoption 

this law was upheld in federal Court by the 11th Circuit Court of Appeals in the case of Lofton vs. Kearney. 

-planned ad

court approval of the adoption. The most important distinction between them is that under pre-planned adoptions, the birth 

mother has 48 hours after the birth of the child to change her mind; the adoption must be approved by a court; and the Intended 

Parents do not have to be biologically related to the child.  

For the Russian legal reality it is an appropriate idea to give surrogate mothers some time for thinking before making her 

decision because  

In contrast, under the Gestational Surrogacy contract, the surrogate must agree to relinquish her rights to the child upon 

its birth; the Intended Mother must show that she cannot safely maintain a pregnancy or deliver a child; and at least one of the 

Intended Parents must be genetically related to the child.  

Both laws provisions require that the Surrogate Mother has to undergo the medical evaluation; make the surrogate the 

default parent if an Intended Parent who is expected to be a biological parent turns out not to be related to the child; limit the 

types of payment allowed; and require from the Intended Parents to agree to accept any resulting child, regardless of any impair-

ment the child may have. Recruitment fees for Traditional Surrogates are prohibited. 

Surrogacy law of Texas have the same requirements as the Russian surrogacy law. For example, to be a Surrogate Moth-

er, women must have had at least one prior pregnancy and delivery. She will maintain control over all health-related decisions dur-

ing the pregnancy. The Intended Mother must show that she is unable to carry a pregnancy or give birth. The Intended Parents 

must be married and must undergo a home study. There is a residence requirement of at least 90 days for either the gestational 

mother or the Intended Parents. An agreement that has not been validated is not enforceable, and parentage will be determined 

iform Parentage Act. 

Surrogacy law of Virginia requires pre-authorization of a surrogacy contract by a court. If the contract is approved, then 

the Intended Parents will be the legal parents. If the contract is void, the Surrogate Mother and her husband, if any, will be named 

the legal parents and the Intended Parents will only be able to acquire parental rights through adoption. If the contract was never 

approved, then the surrogate can file a consent form relinquishing rights to the child. However, if she does not, the parental rights 

will vary based on whether either of the Intended Parents have a genetic relationship to the child. Depending on the circumstances, 

they may need to adopt in order to obtain parental rights. Notwithstanding all of the above, if the surrogate is the genetic mother, 

she may terminate the contract within the first six months of pregnancy. 

; a finding that all parties meet the standards of fitness 

applicable to adoptive parents; the surrogate must be married and have delivered at least one prior live birth; the parties must 

have undergone medical evaluations and counseling; the Intended Mother must be infertile or unable to bear a child; and at least 

one Intended Parent must be genetically related to the child. 

What is more, in legislation of Virginia there are paragraphs that we have to have in Russian legislation. It is that the In-

tended Parents must accept the child regardless of its health or appearance. 
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Surrogacy is a complicated process that requires adequate legislation government so that the interested parties be able 

to find even slight nuances and aspects for any problem solution.  

This legal relationship scheme needs to be developed because at this moment there are a lot of different cases, occasions 

and disputes within this process. Such disputes are constantly arising due to a great number of gaps in the Russian legislation that 

we need to eliminate. 

In addition, there are different social opinions of the surrogacy: some people regard it only as an innovative instrument 

aimed at helping people, who cannot have children, to become happy parents. Other people treat this phenomenon negatively and 

think that surrogacy looks like selling children; they also believe in destroying effects for a woman participating in this process.  

Nevertheless, legislation in this field has to be freed from people's opinions and be transformed into an integrated fair sys-

tem capable to regulate all cases arising in this sphere.  

To sum up, regulation of surrogate motherhood in Russia is a complex process that requires a developed legal framework.  

 

Literature 

1. The Federal law  -FL. 

2. The Family code of the Russian Federation dated -FL, paragraphs 51, 52. 

3. The Federal law "On acts of civil status" dated -FL. 

4.  of The Public Health Ministry of the Russian Federation dated August 30, 2012. 

5. British surrogacy center (electronic resource) http://www.britishsurrogacycentre.com/surrogacy-laws (Date of application: 05.04.16). 

6. Russian surrogacy center (electronic resource) http://surrogacy-rus.com/surrogatnoye-materinstvo-v-rossii.htm (Date of appli-

cation: 05.04.16). 

7. Legislation of surrogacy law in Russia with comments of Russian lawyers (electronic resource) 

http://www.pravoslavie.ru/53376.html(Date of application: 05.04.16). 

8. Surrogacy in legislation of Russian Federation (electronic resource) http://sva-mama.ru/substitutematernity/471 (Date of applica-

tion: 05.04.16). 

 

 

  

   

 

 

 

 

 

demvit1995@mail.ru 

     

 

 

 

 

 

-

 

 

 
 

 
 

 
 

 . 

 
 

 

 

 

  


