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3aKoHOAATeNIbCTBO O HECOCTOATENILHOCTU (6aHKPOTCTBE) NpeacTaBafeT coboM CNOXKHY CUCTEMY NPaBOBbIX HOPM. B cu-
cTeme NPaBoOBOro PEryIMPOBaHNA AAaHHOTO MHCTUTYTA MPaXKAAHCKOro NPaBa LeHTPaibHbiIM HOPMATMBHbLIM MPABOBbIM AaKTOM BbICTY-
naeT ®eaepanbHbI 3aKOH «O HECOCTOATENIbHOCTM (BaHKPOTCTBE)».

MpeaynpexaeHne 6aHKPOTCTBA — BarKHaA CTafAMA PA3BUTUA KOHKYPCHbIX OTHOLLEHWM, TaK KaK B ee pamKax pyKoBOACTBO
OOJ/IKHUKA, €ro YYaCTHWKMK, TPETbM IMLA MOTYT NPUITU K B3aMMOYCTPaUBAIOLLEMY COMNaLLEHUIO, HAaNpPaBNeHHOMY Ha Mpeojo/ieHue
BpeMeHHbIX GUHAHCOBbIX CNOXKHOCTEW. OAHOM M3 Mep NpeaynpexaeHns 6aHKPOTCTBA ABNAETCA CaHALMA.

B ycnoBUAX PbIHOYHOM IKOHOMMKM CaHaLMA NPeanpuUaTUA UMeeT 3HAYUTEbHbIA IKOHOMUYECKUIA NOTEHLMAN, ABNAETCA
BAXKHbIM MHCTPYMEHTOM PEryMPOBaHUA CTPYKTYPHbIX USMEHEHUIW U BXOOMT B CUCTEMY Hanbosee AeNCTBEHHbIX MeXaHU3MOB du-
HaHCOBOW CTabuansauumn npegnpuUATUA.

BmecTe ¢ Tem, npesenbHO 0Y4EBUAHO, YTO UHCTUTYT GUHAHCOBOrO 034,0POBEHUA AOKHBIM 06PA3OM He pacnpoCTpaHeH
B poccuiickom npase. Mo gaHHbIM Bbicwero ApbutpaskHoro cyaa Poccuiickoli Pegepaumnu, Ha NPOTAXKEHUM BOCbMU NET NPUMEHe-
HUA 3aKoHa «O HecocToaTenbHOCTM (baHKpoTcTBe)» (C 1 sHBapAa 2003 ropa no 31 gekabpa 2011 roga) puHaHcoBOE 0340pOBNAEHME
nposoaunock 429 pas, unm B cpegHem okono 0,14% ot obLiero KoanyecTsa NPOBOAMMbIX NpoLeayp 6aHKpOTCTBa.

O6paLanch K STUMOIOrMN TEPMUHA «CaHaLMA», JaHHOE MOHATME bepeT CBOe Hayaso U3 IATUHCKOTO A3blKa, B KOTOPOM
sanatio — neuyeHue, o3goposneHne. Micxoga U3 BbllECKA3aHHOMO, CaHauMelt ABNAETCA CUCTEMA Mep, HanpaB/eHHbIX Ha NpegoT-
BpaLLeHne NMKBUAAUMWN NPeanpUaTUA BCAeACTBME HACTYNIeHNA NPU3HAKOB GaHKPOTCTBa.

JNleranbHoe onpeaeneHne caHaumm cogepxutca B PegepaibHOM 3aKoHe OT 26 oKTabps 2002 r. Ne127-d3 «O HecocTon-
TenbHoCTU (BaHKpoTcTBE)» (manee — 3akoH) [2]. MTnaea Il «MpegynpexaeHne GaHKPOTCTBA» COAEPKUT B cebe age ctatbu: 30 —
Mepbl Mo NpeaynpexaeHnto 6aHKpPoTCTBa opraHm3aumii n 31 — caHauus.

Mcxopsa 13 nonoxkeHnn yact 1 ctatbm 31 3akoHa caHaumMAa — 3TO GMHAHCOBAA NMOMOLLb B pasmepe, AO0CTaTOYHOM AN Mo-
ralleHma geHeXKHbIx 06s3aTenbcTs, TPE6OBaHMI O BbINATe BbIXOAHbLIX NOCOOUI U (MAK) onnaTe Tpyaa vl paboTaloWwmx Uamn pa-
60TaBWNX NO TPYAOBOMY AOroBOpy M 006s3aTeNbHbIX NAATEXEW M BOCCTAHOBAEHMS NIATEXECNOCOBHOCTU AOMKHMKA, KOTopas
L0/IKHa ObITb NPef0CTaBNEHA YYPEAUTENAMU AOMKHUKA, COBCTBEHHUKOM MMYLLECTBA AO/IKHUKA, KPEAUTOPAMMU U UHBIMU IULLAMU
B PaMKax mMmep no npeaynpexaeHunio 6aHkpoTcTaa [2].

Mo cBoeit cyTu, aocyaebHasa caHauua npeacTaBaseT coboi fOroBop, CornaleHne mexay AO/KHUKOM U CaHaTOpPoOMm, TO
ecTb CYOBbEeKTOM, NpesoCTaBAAOWMM AeHEeXHble cpeacTBa Ana obecneyeHUsa NNaTEKeCnoCOOHOCTU AOMKHMKA, B KOTOPbIX OAHA
CTOpOHa 06A3yeTca NpeaocTaBuTb GUHAHCOBYIO MOMOLLLb, @ BTOPAA — HAaNpaBUTb €e Ha NoraleHne AeHEXKHbIX TpeboBaHMA.

HeobxoAMMO OTMETUTb, YTO CaMa HOPMa 3aKOHa He Ha3blBaeT CaHaLMIo Aorosopom, bonee Toro, nogobHoOro poaa Aoro-
BOP HE YNOMSAHYTb HW B 3aKOHe, HM B parKaaHcKom Kogekce PO (panee — MK P®). Ho yunTbiBas nonoxeHus yactm 1 ctatomn 1 MK
P® [3], KoTopble NpegycmaTtpmBatoT cBobo4y A0roBoOpa, NPeAnoaaraeTcs, YTo TaKOW AOrOBOP MOMKET CYLLLeCTBOBATb.

[JocynebHana caHauua npeanpuaTMA NPOBOAUTCA A0 BO3OYKAEHUA KpeguTopamu gena o OaHKPOTCTBE, ecnn npea-
npuATUE B MOMbITKE BbIXOAA U3 KPU3UCHOTO COCTOAHMA NpUberaeT K BHeLHel NOMOLLM NO CBOEN UHULMATUBE.

BayXHO OTMETUTb, YTO NpoBeaeHne focyaebHOM caHauMM — HernacHas 06a3aHHOCTb 406POCOBECTHOIO YYaCTHMKA MPaK-
LAHCKMX NPABOOTHOLWEHWU, TaK KaK NOIOMKeHUA cTaTbM 31 3aKoHa NOHYKAAOT OPUAMYECKUX nL, deaepanbHble OpraHbl UCNOTHK-
TEeNbHOM BAACTW, OpraHbl UCMNONHUTENbHOM BNAcTU cybbekToB Poccuitickori ®eaepaumm, opraHbl MECTHOTO CaMOynpaBAeHUA Npu-
HUMATb CBOEBPEMEHHbIE Mepbl N0 NpeaynpexaeHnto 6aHKPOTCTBA OpraHN3aunii.

Kak npasuno, npoueaypa caHauMm He MOXeT npesbiwaTtb 18 mecAues. B cnyyae ecnn 3a 3aTOT Nepmuos BpeMeHW caHauu-
OHHble Mepbl He NMPUHECAN JONKHOTO pe3y/ibTaTa, TO eCTb He BEPHY/IM NIaTeXecnocobHOCTb OpraHM3aLmu, 1 NocieaHAs Bce elle
He B COCTOAHMU MOracuTb AeHEeXHble 06A3aTeNbCTBA, BO3HUKLLME Y HEE B XOAE BEAEHWUsA X03AWCTBEHHOW AeATE/IbHOCTU, B OTHOLLe-
HUW TaKOW OpraHM3aLmMm apbuUTparkHbIM Cya0M BO3bYKAaeTcA Ae/0 0 6aHKpOTCTBE.

KakK y»Ke roBopuaoch paHee, caHauma — 3TO CUCTEMa Mep, HanpaB/AeHHbIX HAa NPeAoTBPaLLEHME NMKBUAALMKN Npeanpus-
TMA BCNIeACTBME HACTYN/IeHWA NPU3HAKOB 6aHKPOTCTBA.

B uenom, pocynebHas caHauusa npeacTaBnseT coboit pas Mep aHTUKPU3MCHOTO XapaKTepa, HanpaBiEHHbIX Ha BOCCTa-
HOB/IEHWE NNATEeXKecnoCobHOCTU OpraHn3aLnm.

Mo MHeHuto AHacTacumn ®eopPOBOIA: «CaHALMA — 3TO /IYYLLMI MEXaHU3M, HeXKeM BaHKPOTCTBO MM OT3bIB IMLEH3UMNY [8].

CywiecTByeT pAf HanpaB/eHWi, MO KOTOPbIM MOXKET BbITb OCYLLECTBEHA AoCyAebHan caHauumsA:

o PUHAHCOBbLIN MEHEOXKMEHT;

¢ [puBneyeHMe BHELHUX MHBECTULNI;

o AHTUKPWU3MCHAsA KagpoBas NoANTMKA.

Kaxaoe v3 BbllLenepeyncieHHbIX HanpasBieHU B OTHOLWEHUMW IOPUAUYECKUX INL, UMEET CBOM 0COHBEHHOCTU.

[ns NpUHATUA pelleHmns o NpoBefeHWsa focyaebHo caHaumm Heobxoarma npoBepKa GUHAHCOBOrO COCTOAHUA AOKHU-
Ka, NOCKONbKY GUHAHCOBAA NMOMOLLb, €CTECTBEHHO, OKa3bIBAETCA TEM AO/IKHUKAM, OTHOCUTE/IbHO KOTOPbIX MOXKHO CAENaTb BbiBOA,
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0 BO3MOXHOCTM B TeyeHue onpeseneHHoro nepuosa BpeMeHn BOCCTaHOBUTb MX MaaTeKecnocobHOCTb. AHaNM3 $pUHAHCOBOro no-
NIOXKEHUA JOMIKHUKA MO AOFOBOPEHHOCTM C €r0 CAaHAaTOPaMM MOKET BbITb MPOBEAEH ayAUTOPCKOM GUPMOA.

HeobxoaMMO NoaYepKHYTb, YTO caHauma ABaseTca aGpGeKTMBHON Mepoi NpeaynpexaeHUa HeCOCTOATEIbHOCTH, KOTopas
CNocobHa paspelnTb He TO/IbKO Tekylime GuHaHCOoBble NPobaeMbl, CNOXKMBLUMECA B OpraHuU3aLuMu, HO U obecneyntb ee JONro-
cpoyHoe GUHAHCOBOE 034,0POBAEHME.

CaHauMOHHbIe Mepbl B OTHOLLEHUM OPUONYECKMX UL, HE PAacNpPOCTPaHEHbl B POCCUIACKOM NpeanpuHMMaTENbCTBE A0/1K-
HbIM 06pa3om, a BMecTe C TeM BMOJIHE OYEBUAHO, YTO AaHHbIe Mepbl MOFAK Bbl CTaTb HE TONbKO 3G EKTUBHbLIM CPeACTBOM MNpeay-
npexaeHna HecoCTOATeIbHOCTM, HO U CTaTb CBOEro poAa NPOBEPKOI A06POCOBECTHOCTU A,0/13KHUKOB.

lnaBHaa npobsema JaHHOTO MHCTUTYTA FPAKAAHCKOrO NpaBa 3aK/1t0YaeTcA B €ro HeJoCTaTOYHOM MPaBOBOM Peryimpo-
BaHMM, U3 KOTOPOW BbITEKAIOT MHbIE MPaKTUYECKMe NpobaemMbl B paMKax ero UCnob3oBaHus.

OnbIT FepMmaHnK CBUAETENLCTBYET O CO34aHMM HaAEKHOW NPAaBOBOM KOHCTPYKLMM, CNOCOBCTBYOWEN NeraibHOMy Npo-
BEEHMIO NpoLeyp 0340POBNEHUA B HECKO/IbKMX BapuaHTax. B uenom HeobxoaAnMmMo OTMETUTb, YTO 3aKOHOAATENbCTBO O BAHKPOT-
CTBE B HaLLeW CTpaHe BCe elle HaXOAWUTCA Ha CTaAMM Pa3BUTUA, MAYLLEro NapaniesibHO C pa3BUTUEM PbIHOYHOM 3KOHOMUKM, U CO-
3aaHve 3GPeKTUBHOM NPaKTUKM NpaBonpumeHeHna TpebyeT BpemeHun. M3ydyeHne mexAyHapoaHOro onbiTa, 6e3ycnoBHO, He0bxo-
OVMO, OAHAKO €ro MMMAeMeHTaUMA B POCCUIACKYIO NPABOBYIO CUCTEMY He rapaHTUpyeT TOro, YTO MHCTUTYT BaHKPOTCTBa CTaHeT
cToNb e 3ddeKTUBHbIM, KaK Ha 3anage, 6e3 yueTa HauMoHaNbHbIX ocobeHHocTel [8].

CnepyeTt OTMETUTb, YTO 3aKOHOAATE/IbHO ONpesie/ieHa TO/IbKO TEPMUHONOMMA CaHALLMK, YTO, KOHEYHO, He ABNAETCA A0CTa-
TOYHOW TeopeTnyeckon 6a3on Ana AONKHOIO Pa3BUTMA AAHHOTO MHCTUTYTA. JaHHble OTHOWEHMWA A0/MKHbI 6a3MpoBaTbcA Ha GyH-
DAMEHTaNIbHbIX TEOPETUYECKMX U NPABOBbLIX KOHCTPYKUMAX. Ha gaHHOM 3Tane pasBuTUA [0cyAebHbIX mep No npeaynpexaeHuto
HEeCOCTOATENIbHOCTM YHAaCTHUKM TaKMX OTHOLLIEHWUI OCYLLLECTBAAIOT CBOM AEWCTBUA B pamKax NPUHLMMNG «pa3peLleHo Bce To, YTo He
3anpeLieHo». Bmecte ¢ Tem, npeaenbHO 04eBUAHO, YTO Bonee KOHKPETHaA MoAe/lb NOBEAEHWUA B KPU3UCHBIX CUTYaLMAX CNoco6-
cTBOBanNa 6bl ONTMMM3aLMK U BonblUel Pe3yNbTaTUBHOCTM AAHHbIX Mep. B YaCcTHOCTU, NPaKTMKA NOKa3bIBAET, YTO KpeauTHbIe opra-
HU3aUMW, YbM CAHALMOHHbIE Mpouesypbl U Mepbl OnNpeaesieHbl 3aKOHOAATeNEeM A0CTAaTOYHO MOAHO, CAaHMPYIOTCA ropasgo Yalle,
yem ropuanYecKme auua Apyrmx CEKTOpoB SKOHOMMKM [9].

B OTHOWEHMM 06LMX NONOXKEHUIN O CaHALMM, BarKHEWLIMMM BONPOCAMM, HEYPEryMPOBaHHbIX 3aKOHOAATENbCTBOM, AB-
NATCA A0roBop (NnaH) caHaumm u ee npoueaypa.

C yyeToM NpeAacTaBieHHbIX paHee BbIBOAOB, NPU HaYyase CaHALMOHHbBIX Mep MeXAy AO/TKHUKOM U CaHAaTOPOM AOJIXKEH
6bITb 3aKNlOYEH A0OrOBOP. BmecTe ¢ TemM, Takoe corialeHne He yperyampoBaHo HM Hopmamu K PO, HM HOpMamu Apyrux Hopma-
TUBHO-NPaBOBbIX akToB. CegoBaTe/IbHO, B POCCUMIACKOM MNpaBe HeT JierasbHOro onpegeneHusa 4oroBopa caHauum, He onpeaeneHbl
CTOPOHbI, OTBETCTBEHHOCTb, €r0 CYL,ECTBEHHbIE YC/IOBUA U ApYyrve yCAoBUA, ABAAOLWMECA HEODXOAUMbIMU U 06A3aTeNIbHbIMM aT-
pnbytamum noboro camocToATeNbHOro A0roBopa. Takas HEO4HO3HAYHOCTb NOPOXKAAET NPobHEsbl B NPABONPUMEHUTENBHOWN NPaKTU-
Ke B OTHOLIEHWUWN CaHALMOHHbIX Mep.

[pyroit HepaspelueHHOM NpobaemMoli ABNAETCA HeyperyaMpoBaHHOCTbL NopAAKa U Npoueaypbl NPoBeAeHUA caHaumu. 3a-
KOHOAATe/IbHO NPeAyCMOTPEB TaKoM NOPAAOK, 3aKOHOAATeNb BBEN Bbl AONONHUTENbHYIO 0becneynTebHy0 Mepy 406poCcoOBEeCcTHO-
CTW NpeanpuHMMaTeNien, Tak Kak bbln Bbl YHETKO onpesesieH nepevyeHb MeponNpUATUIA, KOTOPbI HEOOXOAMMO BbINONHUTL B paMKax
pocynebHol caHaumu. MpeactaBnaeTca, YTO NPU HANMYMM TaKoOM NpoLLeaypsbl, a TaK e Npu YKaszaHuu Ha ee obasaTesnbHoe cobnto-
OeHWe B paMKax gocyaebHoro nopsfKa, 3akoHoAaTenb CMOT 6bl CHU3UTb KOIMYECTBO HeA06pOCOBeCTHbIX BAHKPOTCTB B pamKax
3TOro NPoM3BOACTBA.

B 4OKa3aTeNbCTBO BbIWECKAa3aHHOMO MOXHO MPUBECTU NpoLueaypy AocyaebHoN caHaummn B OTHOLWEHUN KPeauTHbIX opra-
HU3auni. 3aKoHoZaTeNlemM YeTKO onpeaeneH ee NOPAAOK, OCHOBAHMUA, a TaK e 06A3aTeNbCTBa CAaHMPYEMOM OpraHM3aLmmn B paMmKax
TaKMX NPaBOOTHOLIEHUA. TaKaa KOHKPETMKa cnocobCTBYeT TEHAEHL MU 0340POBAEHNA BCEW KPeAUTHON CUCTeMbI B Lenom, Habnto-
[AeTCcA 0TKa3 nWeHnsa 6aHKOB INLLEH3MI B MO/Ib3Y UX CaHaLLUK.

Mcxoas 13 U3N0KEHHOTO, MPeACTaB/AEeTCA BOSMOXKHbIM BbipaboTaTb psAf peKoMeHAaLuM, KoTopblit 6bl nocnocobcTBoBa-
IV YCTPAHEeHUI0 NPobaem, CyLEeCTBYOLMX Ha AaHHbIN MOMEHT B PaCCMATPMBAEMOM UHCTUTYTE FrpaXKAaHCKOro npasa.

Bo-nepsblx, 417 AaNbHEWLWero pa3sBUTUA AaHHOTO MHCTUTYTa HEOBXOAMMO MPUHATL OTAENbHbIV desepanbHbIi 3aKOH O
AocynebHbix mepax npeaynpexaeHus 6aHKpoTcTBa. 3aKOHOAATENb, BK/OUMB B HETO Y¥Ke CYLLECTBYIOLLME NPOLLeaypbl B OTHOL e-
HUW KPeaUTHbIX OPraHM3aLMiA, a TaK XKe LOMNOJHMB ero NoNOKEHUAMM 0 CaHALMW IOPUANYECKUX UL U MYHULMMANbHbLIX 06pa3oBa-
HUI, nocnocobcTBoBan 6bl 6onee 3pHeKTMBHOMY NPUMEHEHWNIO AAHHOTO UHCTUTYTA.

Bo-BTOpbIX, NpeAcTaBAAeTCs HeOBX0AMMbIM OonpeaeneHne NPaBoBON NPUPOAbI AOrOBOPa CaHALMM, BKIOYEHUA €ro oc-
HOBHbIX XapakTepuctuk B 'K PP. Onpesenvs cywecTBeHHble yCI0BUA TaKOro [0roBopa, OTBETCTBEHHOCTb CTOPOH, @ TaK e WHble
HeobXoANMbIE XapaKTEPUCTUKKU, AaHHbIN UHCTUTYT CMOXKET BOCMO/IHUTD CYLLECTBYHOLME NPO6Esbl, KOTOPbIE MNOMOKUTENBHO OTPa-
3ATCA HA MPaBONPUMEHUTENBHOM NPAKTUKE.

B-TpeTbmx, caHauua AO0/MKHA CTaTb 06sA3aTeNbHOW Mpouesypon, CBUAETENLCTBYIOWEN 0 f0O6POCOBECTHOCTU AOMKHMKA.
CyAbl, KOTOpble NPUHUMAIOT pPeLleHne o0 Havane npoueaypbl 6AHKPOTCTBA B OTHOLIEHUM AOIKHUKA, AO0/MKHbI 06A33TENIbHO YUUTbI-
BaTb NPOBEAEHHbIe MOCNEAHUM CaHALMOHHbIE MepPbl B LEnaxX NpeaynpexaeHns npusHakos H6aHKpoTcTBo. TakMum obpasom, cer-
MeHT HeZL06POCOBECTHbIX HAHKPOTOB 3HAYMTE/IBHO CHU3UTCA, TaK KaK B laHHbI MOMEHT, K COXKa/IeHUIO, BbICOK NMPOLLEHT Hef06po-
COBECTHbIX BaHKPOTCTB. [lena 0 HaHKPOTCTBE ABNAOTCA AOCTaTOYHO AAUTENbHLIMU B CUMJly CAaMOro NpoLecca, yperyJMpoBaHHOMO B
®3 «O 6aHKpoTCTBEY, YTO, HE3YCNOBHO, CO34aET 3arpy*KEHHOCTb cyaebHon cucTembl. Tak e NogobHbIN mexaHU3M Heobxoanumo
BBECTM U B chepe CTPaxoBaHUA PUCKOB OT HaHKPOTCTBA: A/ NPUHATUA PELLEHMS O BbINIATE CTPAXOBOW CyMMbl, CTpaxosaTtesb 061-
3aH NpWBNEYb HE3aBMCMMOTO ayamMTOpa, 3aK/IOYEHME KOTOPOro OTHOCUTENbHO MPOBOAWMMBIX AO/KHUKOM CaHAUMOHHBIX Mep
[OOJIKHO JIeYb B OCHOBY TaKoro pelleHus. ObasaTenbHoe cTpaxoBaHWe 6UsHeca OT 6aHKPOTCTBA U CYLLECTBOBAHME CUCTEMBI TOCY-
[APCTBEHHOM CaHALMOHHOM NOAAEPKKN B YCNOBUAX PbIHOYHbIX OTHOLWEHWI MOXKET CTaTb AOCTaTOMHOW Mepoit Ans npeaynpesxae-
HUA U HepoNywWweHUa Hepo0bpocoBeCTHbIX BAHKPOTCTB (B CUY HE3AaBUCUMMOTO BHELIHEro ayAuMTa, OCHOBAHHOTO Ha pacyeTe pUCKOB
BCEX 3aMHTEPECOBaHHbIX CTOPOH). A TaK}Ke NOBbICUT CTEMNEHb A0BEPUA KOHTPAreHTOB, CO34aCcT HEOBXOAMMYIO B YC/IOBUAX SKOHOMM-
YeCcKoro Kpmanca GUHaHCOBYHO aKTUBHOCTb Y4acTHUKOB KOMMEpPUYECKOro o6opoTa.
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B OKoH4YaHue HEO6XOAMMO OTMETUTb, YTO CaHaUuMA — 3TO HOBeNNa ANA pOCCMﬁCKOFO 3aKOHO4aTeNbCTBa, aKTUBHO Habu-
paouwan O60pOTbI. ”pe,ﬂ‘CTaBﬂﬂeTCﬂ o4yeBUAHbIM, 4YTO CaHaUMOHHbIE npouenypbl ABAAKOTCA AOCTOVIHOVI 3amMeHoM KOHKYpCHOMY
npousBoACTBY B Cayd4ae, Korga Takme mepbl MOTyT 3¢¢eKTVIBHO cnpasuTbCAa C BpeMeHHOf/’I HenaaTeecnocobHOCTbIO Yy4acCTHUKOB
rpaxgaHCKux I'IpaBOOTHOLIJeHl/Il‘;I.

OGUJ,aH KOHUenuuAa 3aKkoHO4aTeNbCTBa O HECOCTOATENBHOCTU CTPEMUTHLCA K p,ocyp,eGHomy YPEryampoBaHUIO AaHHbIX Npa-
BOOTHOLLIEHM%, nPUMeHAA KOHKYpPCHOe Npon3BoACTBO /IULWb B Kpal)'IHeM chny4yae.

Passutne MHCTUTYTa CaHauuu I'IOCI'IOCO6CTB\/eT 0340p0OBNEHUIO BCEro cermeHTa SKOHOMUKKU B LE/IOM, a TaK XKe NOBbICUT
,D,OﬁpOCOBeCTHOCTb npep,anHmmaTenePl N CHU3NUT BEPOATHOCTb npe,a,HaN\epeHHoﬁ HECOCTOATE/IbHOCTW.
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The contract of international sale is the most common legal form of foreign trade. Its conclusion, development and im-
plementation require special knowledge, skills and awareness of the world market specific characteristics. No matter how tense the
world situation is, trade has always been an important part of international relations with its diversity and peculiarities in many
fields starting with different currencies to different legal norms.

International contracts are connected with the law of many states, and for this reason their legal base has graduallybe-
comequite complicated. Significant differences between legal systems predetermine the preference of the international transac-
tions regulation by international contracts of sale. Parties to business transactions may freely choose the law governing their con-
tract. Particularly in the context of international commercial arbitration, parties' freedom of choice is not limited by a requirement
that the chosen law be connected to the transaction or, for that matter, to the parties themselves. As a result, parties are free to
choose a contract law that suits their needs in the best way, irrespective of its connection to the particular transaction. Accordingly,
more attractive laws might frequently be chosen, bringing additional business to the lawyers trained in that particular law.

For a long time quite a number of researchers (Sir Roy Goode, Avery Katz, Stefan Vogenauer, Laurent Hirsch, George
Bermann, Joshua Fischman) were dealing with the matter of legal system attractiveness both theoretically and empirically. The
issue of criteria for these measurements proved to be complex and contradictory. Having considered numerous works and publica-
tions in this area we distinguished However, five common points are usually distinguished in this respect: seat of arbitration, lan-
guage, neutrality, model contracts and jurisdictions of former colonies.

An important factor potentially impacting the parties’ choice of law is the seat of the arbitration. The main offices of the
International Chamber of Commerce (ICC) are based in Paris, France. However, this is not to say that arbitrations conducted under
the aegis of the ICC are necessarily located in Paris. The parties may choose the seat of the arbitration, and most often do. The ICC
reported in 2011 that parties to its arbitrations selected seats in 63 different countries. The two countries that have been selected
the most frequently over the last decade, are France and Switzerland. The United Kingdom, the United States, and Germany follow.

The seat of the arbitration does not directly influence the law applied by arbitrators to decide disputes on their merits.
Under most international arbitration laws, the real consequence of designating the seat of the arbitration is to determine the law
applicable to the arbitration itself and the courts that will have jurisdiction to review the validity of the arbitral award [2]. Virtually
all national arbitration laws provide that parties have the freedom to choose which law governs the substance of the dispute and, if
such a choice has been made, which law should be applied by the arbitrators to resolve the dispute [4]. As a result, parties often
select one jurisdiction as the seat of the arbitration while choosing the law of another jurisdiction to govern the contract or dispute.
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