Trade associations produce many model contracts. These contracts often provide for the application of a particular con-
tract law. For example, the model contracts issued by both the Grain and Feed Trade Association and the Refined Sugar Associa-
tion, which are widely used in each of these industries, provide for the application of English law. However, these associations have
also very often established their own dispute resolution center. This means that disputes arising out of such model contracts will
typically not be resolved through ICC arbitration, but rather by the arbitration center of the relevant trade association.

In theory, some widely used model contracts could have a huge impact on parties’ choice with respect to the applicable
law, and thus explain part of the ICC Data, but not all researchers believe in their existence.

A final factor in the international success of certain contract laws could be that a number of jurisdictions are former colo-
nies of two European countries. As such, their laws will often closely follow the laws of the country that once occupied them. The
law of the former colonial power will thus be at least familiar to any actor originating from one of these colonies. So it could be
predicted that those parties would view the law of the former colonial power as not truly foreign, and would thus be happy to pro-
vide for its application.

The two biggest colonial empires in recent history were the British and the French empires. Part of their legacy has been
that most of their former colonies have indeed closely followed their legal systems and laws. Former British colonies not only be-
came common law jurisdictions, but also still consider the Common Law as one single set of rules administered from different juris-
dictions. Former French colonies have similarly followed the French model: they became civil law jurisdictions, adopted French
codes and, for many of them, have cited judgments from French highest courts as authoritative.

The international attractiveness of both English and French laws could therefore owe a great deal to the fact that many
countries in the world have laws, which were modeled on either English or French law. Commercial actors from former English or
French colonies could perceive the law of their former colonial power as not foreign to them, and could thus be more than happy
to concede its application as a third law. The attraction of the law of the former colonial should logically be strongest when both
parties would originate from former colonies. But even if one of the parties only was from a former colony, the choice of the law of
its former colonial power could still be more satisfactory for both parties than the law of origin of any of them.

The main conclusion to be drawn from this analysis is that English and Swiss laws are around three times more attractive
to international commercial actors than U.S., French, or German contract laws.

Thus, we think it would be wise that in the cases, when international partners refuse to apply the Russian legal norms
and insist on choosing alternative legal systems, we should use the English and Swiss laws since they proved to be the best for such
needs.
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KaHAWAAT IOPUANYECKUX HaYK

B pamkax uccnenoBaHMA 66110 paCCMOTPEHO TaKOE MPABOBOE SAIBJIEHUE KaK cenapaTM3m U SKCTPeMmn3m. PacKkpbITbl NOHA-
THe, OTMEYEHbI Pa3/INyHbIe BUAbI CEMAPATU3MA U SKCTPEMU3MA, A TaKXKe NpeasoxeHo yHubuumposaTsb cT. 280 n 280.1 YK PO.

Cenapatnam. Cenapatism OT «séparatisme» M OT NaTMHCKOro «separatus», YTO O3Ha4yaeT oTaeneHus. B ropuanyeckon
HayKe MOHMMAEeTCA CTPEM/IEHUA OTAENUTbCA, 060COBUTLCA ABUMKEHMA 33 OTAE/IbHbIE YacTU rocy4apcTBO M CO34aHMA HOBOFO rocy-
[APCTBEHHOrO 06Pa3oBaHMA MM 3@ NPeACTaBAEHMA YaCTU CTPaHbl aBTOHOMMMU.

CenapaTtuam asasetcs ocobot Gopmoit NoMTUKO-NPABOBOM AeBUALMU, NOCKO/IbKY NpeacTaBaseT coboli nosegeHue, oT-
KNOHsAoLWeeca oT 0bWwenpuHATON NPaBoBO HOPMbI. EFo AeBMaHTHbBIN XapaKTep B lOPUAMYECKOM acrneKTe BblparkaeTca B ero CBOM-
CTBaX, TaKUX Kak HEAMTMTUMHOCTb M NPOTMBONPABHOCTb [6].

Ero HEeANrMTMMHOCTb 3aKntovaeTca HenpuaTnem LUeHHOCTHbIX AeTEPMUHAHT U LeneBblX YCTAHOBOK CeNapaTUCTCKOro Xa-
paKTepa 60nblueit YacTbio HaceneHUs cTpaHbl. A NPOTMBONPABHOCTL CenapaTMama NpeanosiaraeT OTKAOHALWENCA NOBEAEHUS OT
LENCTBYOWMNX OPUANYECKMX HOPM.

HOpuaunyeckuit acnekT paccmaTpuBaeT cenapaTuam, Kak onpeaeneHHoM LeneHanpasaeHHOW opuaMYeckm 3Haunmon ae-
ATENIbHOCTbIO, KOTOPbI NOoANaAaeT No4 NPaBOBOE PeryiMpoBaHue.

Cenapatnam B Poccumn oHa M3 cambix aKTyasibHbIX Npobiem, Kak B He3anamaTHble BpemeHa. Celiyac KOHKYpUpYIOT ABa
COMOCTAaBUMbIX MO MPPALLMOHANbHOCTU Noaxoaa. MepBbli UCXOAUT U3 TOTO, YTO MOYBbI 418 CenapaTMama B Poccum HeT, a 103yHrU
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oTaeneHunn Poccum — He bonee Yem NPUKPbITUE AEATENbHOCTM PA3/IMYHOTO POAA KIKCTPEMUCTOBY U «TeppPopPMUCTOB». CTOPOHHUKM
BTOPOW TOYKM 3pEHUA UCXOAAT M3 TOrO, YTO CemnapaTM3m He MPOCTO CYLLEeCTBYeT, HO U HeceT B cebe cepbesHenwwyio yrposy cyle-
CTBOBaHMIO Poccunm Kak TakoBOM.

Cenapatmam — oAHu 13 Hanbonee 3HaUYMMbIX Npobaem He ToNIbKO B Poccun, HO 1 BO BCEM COBPEMEHHOM MUPE, KOTopble
NPUBOAAT K BO3HWUKHOBEHWIO BOEHHbIX KOHIMKTOB, CTPaAaHUAM rPaXKAaHCKOrO Hace/IeHUA U HapyLEHMAM NpaB YenoBekKa.

B Poccuu npossneHune cenapaTuama obycnoBneHO Kak BHYTPEHHUMU, TaK U BHEWWHUMK GaKToOpamMm.

K BHeWHUM paKkTopam cnesyeT OTHECTU:

1. MpotusBocToAHMe 3anaga EBpasun. Uctopuueckun 3anag BpaxkaebeH Poccun. Pacnag CCCP BbirogeH CLUA. CerogHAw-
HAS BO/IHA PEBO/IOLMIA HA NOCTCOBETCKOM MPOCTPAHCTBE NOJA I03YHraMKU «CBOGOABI» U «AEMOKPATUN» PasbirpblBAeTCA C LENbo
pa3banaHcMpoBaTb reonoIMTUYECKYO CUTYaLMIO Ha eBPa3MIACKOM MPOCTPAHCTBeE.

2. Pa3melleHre 04aroB MMpOBOro TEPPOPMU3MA HA TEPPUTOPUM CTPaHbI.

BHyTpeHHWe dakTopbl cenapatnama obycs0BeHbI:

1. cTopryeckn — OWMBOYHOM NOANTUKON 6O/NbLIEBMKOB B OTHOLIEHUWN HACENAIOLLMX CTPAHY 3THOCOB;

2. HEpPa3BUTOCTbIO €AIMHOTO LMBUIbHOMO NPOCTPAHCTBA Ha BCE TEPPUTOPUM CTPAHBI, YTO BbIPAXKAETCA B HEPAaBHOMEPHOM
pa3BUTUM PETMOHOB;

Cenapatuam B Poccun — siBNeHWe, BbI3BaHHOE CTPEMIEHNMEM HEKOTOPbIX 3THUYECKUX, CYBITHUYECKUX U PerMoHanbHbIX
rPynn, XuUBYLLMX B Npeaenax 3asaBaeHHbIX rpaHuL, Poccuitickon ®epepaumu, K HE3aBUCMMOCTU UM aBTOHOMUMU.

JkcTpemusm. CoBpeMeHHble yYeHHble He MOTYT AaTb OAHO3HAYHOIO U eAMHOro onpeaeneHna NOHATUIO KIKCTPEMU3M.
Cam TePMUH MNPOUCXOLMUT OT NATUHCKOTO COBO KKPANUHWUIN» N MOXKET BbITb ONpeaeneH Kak NpMBEPIKEHHOCTb K KpaHUM B3rnagam u
meTtogam [7].

IKCTPEMU3IM — 3TO AOCTUNKEHUA COLMANbHO-NONUTUYECKUX, PENUTUO3HbIX, HALMOHANbHbIX Lenel nyTem «KpanHux», 3a-
npeLEéHHbIX CPeaCTs.

3TV NPecTynAeHnsA HOCAT CUCTEMHBII XapaKTep. MnaBHAaA OMACHOCTb SKCTPEMM3MA 3aK/IHOYAETCA B TOM, YTO, OH nocAraet
Ha MUP U COrnacMe MexKay PasMyHbIMU HALMOHANAbHBIMU, PEAUTMO3HBLIMU U COLMANBHBIMU TPYNNaMmm MUPOBOro obuecTsa, Ha
NONIMTMUYECKYIO U NPaBOBYIO CTabUIbHOCTD.

OH pacnpocTpaHAETCA Ha UAEO0I0MMU, MOPaaU, 06LLECTBEHHYIO CO3HAHME, 06LLECTBEHHYIO NCMXOOTUIO. BblaenatoT Takue
BMAbI SKCTPEMM3Ma KaK [7]:

® HaLMOHa/NbHbLIA UKW STHUYECKUIN SKCTPEMU3M;

® COLMANbHbIN SKCTPEMU3M;

® MO/IMTUYECKMIA IKCTPEMU3M;

® PENUTMO3HbIN IKCTPEMU3IM.

CamMbIM OMacHbIM ABAAETCA PEIUTMO3HbBIM SKCTPEMM3IM. APKMM NPUMEPOM ABAAETCA TEPPOP IKCTPEMUCTOB NPOTUB XPU-
CTUaH U NpeacTaBuTeNnen apyrux penuruii B Upake. HKectokne pacnpasbl C MMPHBIMW XPUCTUAHCKUMM HaceneHusamu 8 Cupum, ocy-
LWeCcTBAAOWMMM BOEBUKAaMM IKCTPEMUCTCKOTO ABUMKEHUA «McnamcKoe rocygapcteo Mpaka u flesanta» (UTN).

Poccuiickoe 3aKOHOAATENbCTBO AaeT NMOHATUIO SKCTPEMMUCTKOM OeATeNbHOCTbio B dpeaepanbHom 3akoHe Noll4-d3 «O
NPOTUBOAENCTBUM IKCTPEMUCTCKOM AeaTenbHocT» oT 25 miona 2002 roga.

SKcmpemucmcekas deamenbHocmes (3kcmpemu3sm) [3]:

® HaCWbCTBEHHOE U3MEHEHWE OCHOB KOHCTUTYLIMOHHOIO CTPOA U HapyLleHue LenocTHocTn Poccuiickon ®epepaunu;

¢ ny6/n4YHOEe onpaBaaHMe TePPOPU3MA U MHAA TEPPOPUCTUYECKAN AEATENBHOCTb;

e BO30OYXKAEHWE COUMaNbHOM, PacOBOM, HALMOHANBHOM MW PEIUTMO3HON PO3HMU;

e HapylweHue npas, cBO6OL M 3aKOHHbIX MHTEPECOB Ye/I0BEKA U FParKAaHMHA B 3aBUCMMOCTU OT €ro CoumanbHOM, paco-
BOM, HALMOHA/NbHOW, PEIUTMO3HON MU A3bIKOBOMN NPUHALNEKHOCTU, U OTHOLIEHUA K PEAUTUK;

e BOCNPENATCTBOBAHME OCYLLLECTB/IEHWNIO FpaXKaaHamm nx nsbumpaTenbHbIX NpaB W NpaBa Ha yyactTue B pedepeHayme uam
HapyLleHune TaliHbl F0JI0COBaHUA, COeAUHEHHbIE C HAacUIMeM NGO Yyrpo30M ero MPUMEHeEHUS;

* Ny6/MYHblE NPU3bIBbI K OCYLLECTBAEHWUIO YKa3aHHbIX AeAHUN NMOO MaccoBOe PacrnpocTpaHeHue 33aBeflOMO 3IKCTpe-
MWCTCKMX MATEPMAIOB, @ PABHO UX U3FOTOBAEHWNE UN XPAaHEHUE B LLeIAX MaCCOBOIO PacnpOCTPaHEHUA M T.4,.

e Takxe B faHHOM P3 onpeseneHHO NOHATUE SKCTPEMMUCTKON OpraHU3aLmu, SKCTPEMUCTCKUIA MATepuan U CUMBOJIMKA
3KCTPEMUCTCKOM OpraHM3aumu.

IKCTPEMU3M, KaK M cenapaTmsm, ABAAETCA aKTyaNbHOW Npobaemoli He To/IbKo B Poccum, HO 1 BO BCEM MUPE.

B yronosHom KogeKkce P® ecTb HECKO/IbKO CTaTel, KOTOPbIN HOCUT SKCTPEMMUCTCKUI XapaKTep. ITO TaKMe CTaTbM Kak:

e (T.206 — 3aXxBaT 3a/I0XKHWKQ;

e y.1cT.212 — opraHunsauusa maccoBbix 6ecnopagKos;

e CT.278 — HACW/bCTBEHHbIN 3aXBaT UM HACU/IbCTBEHHOE yAEpKaHWe BNACTH;

e CT.279 — BOOPYEHHbIV MATEX;

® CT.282 — BO3OYyKAEHME HALMOHANbHOM, PAaCOBOM, UM PENIUTUO3HOW BPaXKapbl U T.4,

e HO HanbosblWyo COLMANbHYIO OMACHOCTb NPEAOCTABAAIOT AaKLUWU SKCTPEMMUCTCKUX OpPraHM3aLMii, ocyllecTBasemble B
dopme:

* TEPPOPMUCTUYECKUX aKTOB cT.205 YK PO;

e reHoump c1.357 YK PO.

B HacTosALee Bpems LLe/Ibto SKCTPEMUCTCKOW AEATENIbHOCTU ABAAETCA NONUTUKO-TEPPUTOPUabHOE 060cobaeHne. ITo aaeTt
OCHOBAHWA OXapPaKTepn30BaTb DO/BLUMHCTBO U3 HUX KaK cenapatucTckme. Takum obpa3om, MOMKHO CKasaTb, YTO IKCTPEMMU3IM — 3TO
MeTof, CPeACTBO, NYTb OCYLLECTBAEHUA cenapam3ma[6].

Mo cnosam H.B. BosikoBa «IKCTPEMMU3M KaK CNOXKHbIN NOJIUTUKO-NPABOBOM GEHOMEH MOXKET HOCUTb Pa3/IMYHYIO UAE0O-
rMYECKYH OKpacKy. Maeonorus, nponaraHaMpyoLLas HauMOHaAbHbIV SKCTPEMU3M, UCXOANUT U3 UCKAXKEHHOM MHTEprpeTaumm npasa
HauMi Ha camoonpeaeneHue» [6].
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Cnouswasnca cutyaumsa B PO npeponpesenset BblpaboTkM 3pPEeKTUBHOM rocysapcTBEHHOM NPOrpammbl, KOTopbll 6y-
LT NPOTUBOAENCTBOBATL CEMAPATU3MY U SKCTPEMU3MY.

lOpuanueckune acnektbl. MakcMmasbHOe HakasaHWe 3a NPM3bIBbl K HAPYLIEHUIO TEPPUTOPUANBHOM LeNoCTHOCTM Poccum
Tenepb COCTaBMNO YeTblpe rofa AuleHna ceobosbl, a 3a Npu3biBbl K cenapatmamy 8 CMU moxkHO byaeT noayuyuTb A0 NATU neT
TiopbMbl. COOTBETCTBYIOLWMI 3aKoH nognucan MpesnaeHTt PO Bragumup MyTuH.

CornacHo aeiictBoBasLel Ao 22 ntons pegakumm YK, CTOpOHHWKam cenapatiama rposuio Ao Tpex NeT 3aKN0HeHUs.

BHecnmcb nameHeHua B ctatbto 280.1 YronosHoro Kogekca PO — "MybanyHble Npu3biBbl K OCYLLECTBNAEHWUIO AeNCTBUIA,
HanpaB/IeHHbIX Ha HapyLleHne TeppUTOpUanbHOW LEenocTHocTu Poccuiickon ®epepaunn”.

MoanucaHHbIM Bnagummnpom MyTUHbIM 3aKOH ynogo6ma npusbiBbl cenapatMama K npu3biBam OCYLLECTBIEHUA IKCTpe-
MWCTCKOMN aeATenbHocTU. MakcMmanbHoe HakasaHue B 060MX Cny4dasx ABAAIOTCA OAMHAKOBbIMU — MNPUHYAUTEbHble PaboTbl Ha
CPOK A0 Tpex NeT 1Mbo apecT Ha CPOK OT YeTbipex A0 WecTn mecaues. TakKe NoBbIWeH MaKCMMAbHbIV CPOK MLeHna ceoboabl ¢ 3
00 4-X neT ¢ NMWeHnem npasa 3aHMMaTb onpesesieHHble AOMKHOCTA UK 3aHUMATbCA OnpeaesIeHHOW AeATENbHOCTbIO Ha TOT Xe
CPOK. 3a Te Ke [JeAHus, coBepleHHble C ucnonb3osaHem CMWU  nnMbo  3NEKTPOHHbIX WAU  MHPOPMALMOHHO-
TENEKOMMYHUKALMOHHbIX CeTeW, BKAOYAA MHTEPHEeT, npeasiaraeTcs YCTaHOBUTb AOMO/SHUTE/IbHOE HaKa3aHWe B BUAE /WLLIEeHUA
npasa 3aHMMaTb onpeaeneHHble LOMKHOCTU AN 3aHUMATLCA ONpeaeNeHHON AeATeNbHOCTbIO Ha CPOK A0 3-X neT.

MpuHATble nonpasku B YK PP, Kak noAacHUA BUKTOP MUHCKUIA, HOCUT KTEXHUYECKUIA XapaKTep», T.K. caHKuuu no cT. 280.1
YK P® (ny6anuyHble Npu3biBbl K OCYLLECTBNAEHUIO AEWCTBMIM, HaNpaBAeHHbIX Ha HapylleHWe TeppUTOPMANbHOM LenoCcTHOCTU Pd)
WAEHTUYHBI C caHKumel cT. 280 YK P® (ny6aMYHbIN NPU3bIB K OCYLLLECTBNIEHNIO IKCTPEMUCTCKOM AeATENbHOCTH).

Mo moemy MHeHWto, aHHOe BHeceHHoe nameHeHue B cT. 280.1 YK P® 6bin10 HanpacHo. f cumnTato, 4to cT. 280 1 cT. 280.1
YK P® Hy}KHO 06BbeANHUTL B O4HY CTaTblo, T.K. AMCNO3NLMKN U CaHKUMU MAEHTUYHbI. CKopee Bcero, 3aKoHoaTe b Noj, «HapylueHue
TepputopmanbHol LenoctHoctn PO» B c1. 280.1YK PP noapasymesaeT cenapatmam. Kak Bbiwe 6biN0 CKa3aHO, YTO IKCTPEMU3M
ABNAETCA CPELACTBOM OCYLLECTBAEHUA cenapaTn3ma, T.e. HeNb3A OTAENATb OAHO OT Apyroro. Hanpumep, ecam peyb MAET O BbIXOAe
ofHoro cybbeKkta PO ot coctaBa P®, yto npoTtusopeunt cT. 280.1 YK PO, TOo ana AoCTUNKeHMA cBoel Lenn cybbekT PO noinget Ha
KpaitHue mepbl. CKopee BCero, KpalHel mepoi byaeTt Teppopmn3m, 3axXBaT 3a/103KHUKOB, BOOPYIKEHHbIN MATEXK U T.4. (APKUM npu-
Mepom aBaseTca YeyeHcKan BoMHa).

Mpu yHUPUKauMmM faHHbIX cTaTeit YK PO HY»KHO yunTbIBaTb CTENEHb X OMACHOCTK, @ TaK¥Ke YXKECTOUUTb CaHKLMIO AaHHOM
CTaTbu, KOTOpPbIN 0bpasyeTca npu o6beanHeHnn cT. 280 1 cT.280.1 YK PO. YBeANUUTb HUKHUIA U BEPXHUI Npegen WTpada, a TakKe
YBENUYUTL CPOK NPUHYAUTENbHBIX PabOT M BEPXHUI Npesen AnweHna cBoboapbl B KaxKA0M 4acTn «HOBOW» cTaTbu. CiegoBaTenibHO,
LaHHas cTaTbaA byaeT BbIrNaAeTb, Takm 0bpasom:

Cmames 280.1. [NybauyHbie npu3ssi8 K ocywecmeneHuro delicmeull, HaNpPasaeHHbIX HA HapyweHue meppumopuansHol
uesnocmHocmu Pocculickoli ®edepayuu ¢ MOMOWbI0 3KCMPeMucmckoli 0essmesibHoCMbio:

1. Myb6au4Hele npu3sbiebl K ocywecmeneHuto delicmeuli, HANPABAEHHbLIX HA HAPYWEHUEe meppumopuanbHol yeaocmHo-
cmu Pocculickoli ®edepayuu ¢ nomouwbto sSKkcmpemucmckol 0eamenbHOCMb!Ho, -

HaKa3bleaomca wmpagpom e pasmepe om 08yxcom moicay 00 Yemeoipexcom moicay pybaeli unu e pasmepe 3apabomoli
naamel Uau UHO20 00X00d, OCYyHOEeHHO020 3a Nnepuod om 00H020 2004 00 08yx sem, Aub0 NPuUHyOUMenbHbIMU Pabomamu HaA CPOK
0o yemesipex aem, Aub6O apecmom Ha CPOK om yemoipex 00 wecmu mecAyes, AUbo auweHuem ceobodbl Ha CPOK 00 NAMU aAem ¢
AUWeHUeM npasa 3aHUMams ornpedesieHHble 00AXHOCMU UU 3aHUMambcsA orpedesneHHoU desamenbHOCMbIO HO MOM e CPOK.

2. Te yce 0esHUA, COBePWEHHbIE C UCMOAb308aHUEM Cpedcms Maccosoli UHGPOPMayuu AUbO 31eKMPOHHbLIX UAU UHGOpP-
MAUUOHHO-MeNeKoOMMYHUKAUUOHHbIX cemeli (8Karouvas cemo "MiHmepHem"), — Hakaseiearomca obazamesnbHbiMu pabomamu Ha
CPOK 00 Yembipexcom 80CbMuUdecimu 4Yacos € AuWeHUeM npasa 3aHUMams onpeoeseHHble 00AHHOCMU UAU 3aHUMAMbCA onpe-
OeneHHoli 0eAmenbHOCMbIO Ha CPOK 00 NAmMu aem aubo auweHuem c8oboobl Ha CPOK 00 wecmu s1em ¢ AuWeHUeMm npasa 3aHu-
Mame oripedesieHHble O0AHHOCMU UAU 3aHUMAMbCA onpedesneHHol 0esmesnbHOCMbIO HA CPOK 00 namu sem.
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